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INTRODUCTION
This document, 1 prepared by the staff of the Joint Committee on Taxation, provides a
technical explanation of H.R. 397, 2 the “Rehabilitation for Multiemployer Pensions Act of
2019,” scheduled for consideration on the floor of the House of Representatives on July 24, 2019
(Rules Committee Print 116-24). The bill described is as ordered reported by the Committee on
Education and Labor and the Committee on Ways and Means, with modifications.

1
This document may be cited as follows: Joint Committee on Taxation, Technical Explanation of Rules
Committee Print 116-24, H.R. 397, the “Rehabilitation for Multiemployer Pensions Act of 2019” (JCX-39-19), July
23, 2019. This document can also be found on the Joint Committee on Taxation website at www.jct.gov. All
section references herein are to the Internal Revenue Code of 1986, as amended (the “Code”), unless otherwise
stated.
2
H.R. 397 was introduced on January 9, 2019. On July 10, 2019, the House Committee on Ways and
Means held a committee markup of H.R. 397 and reported the Chairman’s Amendment in the Nature of a Substitute
to H.R. 397 (H.R. Rept. 116-159, Part I, July 18, 2019). On June 11, 2019, the House Committee on Education and
Labor held a committee markup of H.R. 397 and reported the Chairman’s Amendment in the Nature of a Substitute
to H.R. 397, (H.R. Rept. 116-159, Part 2, July 19, 2019).
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A. Establishment of Pension Rehabilitation Administration
to Provide Loans to Certain Multiemployer Plans
(secs. 2-8 of the Rules Committee Print, secs. 432, 6059A,
and 9512 of the Code, and secs. 305 and 4261 of ERISA)
Present Law
Multiemployer plans
A multiemployer plan is a plan to which more than one unrelated employer contributes,
that is established pursuant to one or more collective bargaining agreements, and which meets
such other requirements as specified by the Secretary of Labor. 3 Multiemployer plans are
governed by a board of trustees consisting of an equal number of employer and employee
representatives, referred to as the plan sponsor. In general, the level of contributions to a
multiemployer plan is specified in the applicable collective bargaining agreements, and the level
of plan benefits is established by the plan sponsor.
Like other private defined benefit plans, 4 multiemployer defined benefit plans are subject
to minimum funding requirements under the Code and ERISA. 5 An excise tax may be imposed
on the employers maintaining the plan if the funding requirements are not met. 6 However, the
excise tax does not apply for a taxable year with respect to a multiemployer plan if, for the plan
years ending with or within the taxable year, the plan is in critical status under Code section
432. 7
General funding requirements for multiemployer plans
Employer contributions to a defined benefit plan are generally subject to minimum
funding requirements, the details of which depend on whether the plan is a single-employer plan
or a multiemployer plan. Unless a funding waiver is obtained, an employer may be subject to a
two-tier excise tax if the funding requirements are not met.
In general, the annual deduction limit on employer contributions to a multiemployer
defined benefit plan for a year is the excess of (1) 140 percent of the plan’s current liability (the
present value of all benefits earned under the plan), over (2) the value of plan assets. However,
3

Sec. 414(f) and ERISA section 2(37).

4

Sec. 414(j).

5

Secs. 412 and 431, and ERISA secs. 302 and 304. Additional rules apply to multiemployer plans that are
insolvent under section 418E and ERISA section 4245. Certain changes were made to the funding requirements for
multiemployer plans by the Pension Protection Act of 2006 (“PPA”), Pub. L. No. 109-280 and by the Multiemployer
Pension Reform Act of 2014 (“MPRA”), Pub. L. No. 113-235, Division O.
6

Sec. 4971.

7

Sec. 4971(g)(1).
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the deduction limit is never less than the amount of contributions required under the funding
rules. If contributions exceed the amount deductible, the employers that contribute to the
multiemployer plan are generally subject to an excise tax.
General funding requirements apply to all multiemployer plans. Additional funding
requirements apply to plans in endangered 8 or critical status. An employer that withdraws from
a multiemployer plan is generally liable to the plan for a portion of the plan’s unfunded vested
benefits, referred to as withdrawal liability. Various provisions limit the amount of an
employer’s withdrawal liability.
Under the general funding requirements, a multiemployer defined benefit plan maintains
a funding standard account, to which charges (such as for benefit accruals and negative plan
experience) and credits (such as for positive plan experience and contributions) are made. The
minimum required contribution for a plan year is the amount, if any, needed to balance
accumulated credits and accumulated charges to the funding standard account. If required
contributions are not made, so the funding standard account has a negative balance, an
accumulated funding deficiency results.
A multiemployer plan is required to use an acceptable actuarial cost method (referred to
as the plan’s funding method) to determine the elements included in its funding standard account
for a year, including normal cost and supplemental cost. Normal cost generally represents the
cost of future benefits allocated to the year under the plan’s funding method. The supplemental
cost for a plan year is the cost of future benefits that would not be met by future normal costs,
future employee contributions, or plan assets. Supplemental costs may be attributable to past
service liability or to worse than expected plan experience. Supplemental costs are amortized
(that is, recognized for funding purposes) over a specified number of years (generally 15 years)
by annual charges to the funding standard account over that period. Factors that result in a
supplemental loss can alternatively result in a gain that is recognized by annual credits to the
funding standard account over a 15-year amortization period (in addition to a credit for
contributions made for the plan year).
Actuarial assumptions used under the multiemployer plan funding rules must be
reasonable. The interest rate (which represents the expected return on plan assets over time) and
mortality assumptions used in funding computations are subject to these general standards; the
funding rules do not specify the interest rate or mortality tables that must be used. For funding
purposes, the actuarial value of plan assets may be used, rather than fair market value, subject to
certain conditions.

8

A multiemployer plan is generally in endangered status if the plan is not in critical status and, as of the
beginning of the plan year, (1) the plan’s funded percentage for the plan year is less than 80 percent, or (2) the plan
has an accumulated funding deficiency for the plan year or is projected to have an accumulated funding deficiency
in any of the six succeeding plan years (taking into account amortization extensions). A plan’s funded percentage is
the percentage determined by dividing the value of plan assets by the accrued liability of the plan. A plan that meets
the requirements of both (1) and (2) is treated as in seriously endangered status.

3

Additional requirements relating to plans in endangered or critical status
In general
Additional funding-related requirements apply to a multiemployer defined benefit
pension plan that is in endangered or critical status. 9 In connection with the endangered and
critical rules, not later than the 90th day of each plan year, the actuary for any multiemployer
plan must certify to the Secretary and to the plan sponsor whether or not the plan is in
endangered or critical status for the plan year. If a plan is certified as being in endangered or
critical status, notice of endangered or critical status must be provided within 30 days after the
date of certification to plan participants and beneficiaries, the bargaining parties, the Pension
Benefit Guaranty Corporation (“PBGC”) and the Secretary of Labor. Additional notice
requirements apply in the case of a plan certified as being in critical status.
Various requirements apply to a plan in endangered or critical status, including adoption
of and compliance with (1) a funding improvement plan in the case of a multiemployer plan in
endangered status, and (2) a rehabilitation plan in the case of a multiemployer plan in critical
status. In addition, restrictions on certain plan amendments, benefit increases, and reductions in
employer contributions apply during certain periods.
A multiemployer plan is in critical status for a plan year if, as of the beginning of the plan
year, it meets any of the following definitions:
•

The funded percentage of the plan 10 is less than 65 percent and the sum of (1) the
market value of plan assets, plus (2) the present value of reasonably anticipated
employer and employee contributions for the current plan year and each of the six
succeeding plan years (assuming that the terms of the collective bargaining
agreements continue in effect) is less than the present value of all benefits projected
to be payable under the plan during the current plan year and each of the six
succeeding plan years (plus administrative expenses),

•

(1) The plan has an accumulated funding deficiency for the current plan year, not
taking into account any amortization period extensions, or (2) the plan is projected to
have an accumulated funding deficiency for any of the three succeeding plan years
(four succeeding plan years if the funded percentage of the plan is 65 percent or less),
not taking into account any amortization period extensions,

•

(1) The plan’s normal cost for the current plan year, plus interest for the current plan
year on the amount of unfunded benefit liabilities under the plan as of the last day of
the preceding year, exceeds the present value of the reasonably anticipated employer
contributions for the current plan year, (2) the present value of vested (that is,
nonforfeitable) benefits of inactive participants is greater than the present value of

9

Endangered status and critical status are defined in section 432(b)(1) and (2) and ERISA
section 305(b)(1) and (2).
10

A plan’s multiemployer funded percentage is the percentage determined by dividing the value of plan
assets by the plan’s accrued liability (that is, generally, the present value of plan benefits).
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vested benefits of active participants, and (3) the plan has an accumulated funding
deficiency for the current plan year, or is projected to have an accumulated funding
deficiency for any of the four succeeding plan years (not taking into account
amortization period extensions), or
•

The sum of (1) the market value of plan assets, plus (2) the present value of the
reasonably anticipated employer contributions for the current plan year and each of
the four succeeding plan years (assuming that the terms of the collective bargaining
agreements continue in effect) is less than the present value of all benefits projected
to be payable under the plan during the current plan year and each of the four
succeeding plan years (plus administrative expenses).

The first plan year for which the plan is in critical status is referred to as the “initial
critical year,” which governs the timing of certain requirements and periods.
In making the determinations and projections applicable in determining and certifying
endangered or critical status (or neither), the plan actuary must follow certain statutory standards.
The actuary’s projections generally must be based on reasonable actuarial estimates,
assumptions, and methods that offer the actuary’s best estimate of anticipated experience under
the plan. 11 In addition, the plan actuary must make projections for the current and succeeding
plan years of the current value of the assets of the plan and the present value of all liabilities to
participants and beneficiaries under the plan for the current plan year as of the beginning of the
year. The projected present value of liabilities as of the beginning of the year must be based on
the most recent actuarial statement required with respect to the most recently filed annual report
or the actuarial valuation for the preceding plan year. Any projection of activity in the industry
or industries covered by the plan, including future covered employment and contribution levels,
must be based on information provided by the plan sponsor, which shall act reasonably and in
good faith.
In the case of a multiemployer plan in critical status, additional required contributions
(referred to as employer surcharges) apply until the adoption of a collective bargaining
agreement that is consistent with the rehabilitation plan. In addition, employers are relieved of
liability for minimum required contributions under the otherwise applicable funding rules (and
the related excise tax), provided that a rehabilitation plan is adopted and followed. 12 Moreover,
subject to notice requirements, some benefits that would otherwise be protected from elimination
or reduction may be eliminated or reduced in accordance with the rehabilitation plan. 13

11

Under section 432(j)(8) and ERISA section 305(j)(8), for purposes of the endangered and critical rules,
various actuarial computations are based upon the unit credit funding method, regardless of whether it is the funding
method used in applying the general funding requirements to the plan.
12

Sec. 4971(g)(1)(A).

13

The rules for multiemployer plans in critical status include the elimination or reduction of “adjustable
benefits,” which include some benefits that would otherwise be protected from elimination or reduction under the
anti-cutback rules under section 411(d)(6) and ERISA section 204(g).

5

In the case of a failure to meet the requirements applicable to a multiemployer plan in
endangered or critical status, the plan actuary, plan sponsor, or employers required to contribute
to the plan may be subject to an excise tax under the Code or a civil penalty under ERISA. 14
Anti-cutback exceptions for multiemployer plans
Under the anti-cutback rules, generally applicable to defined benefit plans, a plan
amendment generally may not reduce accrued benefits or reduce or eliminate an optional form of
benefit, early retirement benefit, or retirement-type subsidy with respect to accrued benefits.
Amendments are generally permitted only to reduce future rates of accrual, eliminate optional
forms of benefits, or eliminate or reduce early retirement benefits or retirement-type subsidies
only with respect to future accruals; and, in those cases, notice must be provided.
In the case of a multiemployer defined benefit plan that is in critical status 15 or critical
and declining status, 16 or is insolvent, 17 subject to notice and other procedural requirements,
certain plan benefits that would otherwise be protected under the anti-cutback rules are required
or permitted to be reduced or eliminated.
In the case of a multiemployer plan in critical status, payments in excess of a single life
annuity (plus any social security supplement, if applicable) may not be made to a participant or
beneficiary who begins receiving benefits after notice that the plan is in critical status is provided
and payments may not be made for the purchase of an irrevocable commitment from an insurer
to pay benefits. In addition, the plan sponsor may reduce certain benefits (“adjustable benefits”)
that the plan sponsor deems appropriate, but not for a participant or beneficiary who began to
receive benefits before receiving notice that the plan is in critical status. Adjustable benefits
generally include disability benefits not in pay status, early retirement benefits or retirement-type
subsidies, and most benefit payment options, but not the amount of an accrued benefit payable at
normal retirement age.
In general, a multiemployer plan is insolvent when its available resources in a plan year
are not sufficient to pay the plan benefits for that plan year. In that case, benefits must be
reduced to the level that can be covered by the plan’s assets, but not below the level of benefits
that are eligible for guarantee under the PBGC’s multiemployer plan program. If plan assets are
insufficient to pay benefits at the guarantee level, the PBGC provides financial assistance to the
plan in the form of loans.

14

Sec. 4971(g) and ERISA sec. 502(c)(8). In addition, certain failures are treated as a failure to file an
annual report with respect to the multiemployer plan, subject to a civil penalty under ERISA.
15

Sec. 432(b)(2) and sec. 305(b)(2) of ERISA.

16

Sec. 432(b)(6) and sec. 305(b)(6) of ERISA.

17

Sec. 418E of ERISA and sec. 4245 of ERISA.

6

Suspension of benefits in multiemployer plans that are in critical and declining status
A multiemployer plan is in critical and declining status 18 if the plan (1) is in critical status
and (2) is projected to become insolvent 19 during the current plan year or any of the 14
succeeding plan years (19 succeeding plan years if either the ratio of inactive plan participants to
active plan participants is more than two to one or the plan’s funded percentage is less than 80
percent). In that case, subject to certain conditions, limitations, and procedural requirements,
including the appointment of a retiree representative in some cases and approval by the Secretary
of Treasury, previously earned benefits may be reduced (referred to as benefit suspensions),
including benefits of some participants and beneficiaries in pay status.
Benefit suspensions are permitted only if the plan actuary certifies that, taking the benefit
suspensions into account, the plan is projected to avoid insolvency, and the plan sponsor
determines that, despite all reasonable measures to avoid insolvency, the plan is projected to
become insolvent unless benefits are suspended.
The plan sponsor generally determines the amount of the benefit suspensions and how the
suspensions apply to plan participants and beneficiaries. However, benefits cannot be reduced
below 110 percent of the monthly PBGC guarantee level; disability benefits cannot be
suspended; benefit reductions for a participant or beneficiary between the ages of 75 and 80 are
limited; benefit reductions are not permitted for a participant or beneficiary age 80 or over; and
benefit suspensions in the aggregate must be at the level reasonably estimated to achieve, but not
materially exceed, the level that is necessary to avoid insolvency.
Partition
On application by the plan sponsor of an eligible multiemployer plan for a partition of the
plan, the PBGC may order a partition of the plan. Not later than 30 days after submitting an
application to the PBGC for partition of a plan, the plan sponsor must notify the participants and
beneficiaries of the application, in the form and manner prescribed by PBGC regulations.
For purposes of the provision, a multiemployer plan is an eligible multiemployer plan if-•

the plan is in critical and declining status (as described above),

•

the PBGC determines, after consultation with the Participant and Plan Sponsor
Advocate, 20 that the plan sponsor has taken (or is taking concurrently with an
application for partition) all reasonable measures to avoid insolvency, including
maximum benefit suspensions permitted in the case of a critical and declining plan, if
applicable,

18

Sec. 432(b)(6) and sec. 305(b)(6) of ERISA.

19

As defined in section 418E.

20

Established under section 4004 of ERISA.
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•

the PBGC reasonably expects that a partition of the plan will reduce the PBGC’s
expected long-term loss with respect to the plan and is necessary for the plan to
remain solvent,

•

the PBGC certifies to Congress that the PBGC’s ability to meet existing financial
assistance obligations to other plans (including any liabilities associated with
multiemployer plans that are insolvent or that are projected to become insolvent
within 10 years) will not be impaired by the partition, and

•

the cost to the PBGC arising from the proposed partition is paid exclusively from the
fund for basic benefits guaranteed for multiemployer plans. 21

The PBGC must make a determination regarding a partition application not later than 270
days after the application is filed (or, if later, the date the application is completed) in accordance
with PBGC regulations. Not later than 14 days after a partition order, the PBGC must provide
notice thereof to the House Committees on Education and the Workforce and on Ways and
Means and the Senate Committees on Finance and on Health, Education, Labor, and Pensions, as
well as to any affected participants or beneficiaries.
The plan sponsor and the plan administrator of the eligible multiemployer plan (the
“original” plan) before the partition are the plan sponsor and plan administrator of the plan
created by the partition order (the “new” plan). For purposes of determining benefits eligible for
guarantee by the PBGC, the new plan is a successor plan with respect to the original plan.
The PBGC’s partition order is to provide for a transfer to the new plan the minimum
amount of the original plan’s liabilities necessary for the original plan to remain solvent. The
provision does not provide for the transfer to the new plan of any assets of the original plan.
It is expected that the liabilities transferred to the new plan will be liabilities attributable
to benefits of specific participants and beneficiaries (or a specific group or groups of participants
and beneficiaries) as requested by the plan sponsor of the original plan and approved by the
PBGC, up to the PBGC guarantee level applicable to each participant or beneficiary. Thus,
benefits for such participants and beneficiaries up to the guarantee level will be paid by the new
plan. For each month after the effective date of the partition that such a participant or
beneficiary is in pay status, the original plan will pay a monthly benefit to the participant or
beneficiary in the amount by which (1) the monthly benefit that would be paid to the participant
or beneficiary under the terms of the original plan if the partition had not occurred (taking into
account any benefit suspensions and any plan amendments after the effective date of the
partition) exceeds (2) the amount of the participant’s or beneficiary’s benefit up to the PBGC
guarantee level.
During the 10-year period following the effective date of the partition, the original plan
must pay the PBGC premiums due for each year with respect to participants whose benefits were
transferred to the new plan. The original plan must pay an additional amount to the PBGC if it
provides a benefit improvement (as defined under the rules for plans in critical and declining
21

Thus, other Federal funds, including funds from the PBGC single-employer plan program, may not be
used for this purpose.

8

status, described above) that takes effect after the effective date of the partition. Specifically, for
each year during the 10-year period following the effective date of the partition, the original plan
must pay the PBGC an annual amount equal to the lesser of (1) the total value of the increase in
benefit payments for the year that is attributable to the benefit improvement, or (2) the total
benefit payments from the new plan for the year. This payment must be made to the PBGC at
the time of, and in addition to, any other PBGC premium due from the original plan.
If an employer withdraws from the original plan within ten years after the date of the
partition order, the employer’s withdrawal liability will be determined by reference to both the
original plan and the new plan. If the withdrawal occurs more than ten years after the date of the
partition order, withdrawal liability will be determined only by reference to the original plan and
not with respect to the new plan
Withdrawal liability
An employer that withdraws from a multiemployer plan in a complete or partial
withdrawal is generally liable to the plan in the amount determined to be the employer’s
withdrawal liability. 22 In general, a “complete withdrawal” means the employer has permanently
ceased operations under the plan or has permanently ceased to have an obligation to contribute.
A “partial withdrawal” generally occurs if, on the last day of a plan year, there is a 70-percent
contribution decline for such plan year or there is a partial cessation of the employer’s
contribution obligation.
When an employer withdraws from a multiemployer plan, the plan sponsor is required to
determine the amount of the employer’s withdrawal liability, notify the employer of the amount
of the withdrawal liability, and collect the amount of the withdrawal liability from the employer.
In order to determine an employer’s withdrawal liability, a portion of the plan’s unfunded vested
benefits is first allocated to the employer, generally in proportion to the employer’s share of plan
contributions for a previous period. 23 The amount of unfunded vested benefits allocable to the
employer is then subject to various reductions and adjustments. An employer’s withdrawal
liability is generally payable, with interest, in level annual installments. However, the amount of
the annual installments is limited, based on the amount of the employer’s previous contributions
to the plan, and the period over which installments are paid is limited to 20 years. An
employer’s withdrawal liability is the amount determined after application of these limits. In
addition, the plan sponsor and the employer may agree to settle an employer’s withdrawal
liability obligation for a different amount.
If a multiemployer plan is in critical status, payments in excess of a single life annuity
(plus any social security supplement, if applicable) may not be made and reductions in adjustable
benefits are permitted. If a plan is in critical and declining status, benefit suspensions are
permitted, including with respect to participants and beneficiaries in pay status. The elimination
of any prohibited forms of distribution and reductions in adjustable benefits are disregarded in
22

ERISA secs. 4201-4225.

23

Under 29 C.F.R. sec. 4211.2, for this purpose, unfunded vested benefits is the amount by which the
value of vested benefits under the plan exceeds the value of plan assets.
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determining a plan’s unfunded vested benefits for purposes of determining an employer’s
withdrawal liability. In addition, suspensions of benefits made under a multiemployer plan in
critical and declining status are disregarded in determining the plan’s unfunded vested benefits
for purposes of determining an employer’s withdrawal liability unless the withdrawal occurs
more than 10 years after the effective date of the benefit suspension.
Multiemployer Plan Program of the Pension Benefit Guaranty Corporation
The PBGC, a corporation within the Department of Labor (“DOL”), provides an
insurance program for benefits under most defined benefit plans maintained by private
employers. The PBGC is administered by a director. Its board of directors consists of the
Secretary of the Treasury, the Secretary of Labor, and the Secretary of Commerce.
The PBGC is financed through the payment of premiums by covered defined benefit
plans, assets from terminated single-employer defined benefit plans trusteed by the PBGC, and
investment income on PBGC assets. The PBGC insures pension benefits under separate
programs for single-employer and multiemployer defined benefit plans.
In the case of a multiemployer plan, flat-rate premiums apply at a rate of $29 per
participant for 2019. The PBGC provides financial assistance to insolvent multiemployer plans
in the amount needed to pay benefits at the guarantee limit, which is the sum of 100 percent of
the first $11 of monthly benefits plus 75 percent of the next $33 of monthly benefits multiplied
by the participant’s years of service.
Termination of a multiemployer defined benefit pension plan can occur as a result of
(1) the adoption of a plan amendment providing that participants receive no credit under the plan
for any purpose for service with any employer after a date specified in the amendment (referred
to as “freezing accruals”), (2) the adoption of a plan amendment causing the plan to become a
defined contribution plan, or (3) the withdrawal of every employer from the plan or the cessation
of the obligation of all employers to contribute to the plan (referred to as “mass withdrawal”). 24
If a terminated multiemployer plan becomes insolvent and plan assets are not sufficient to
pay benefits at the level guaranteed by the PBGC, the PBGC will provide financial assistance as
needed to pay benefits at the guarantee level, as described above. 25 If a multiemployer plan that
has not terminated becomes insolvent, similar rules apply, including the provision by the PBGC
of financial assistance in an amount needed to provide benefits at the guarantee level.

24
ERISA sec. 4041A. Unlike the termination of a single-employer plan (and except in the case of
multiemployer plan terminations occurring before 1981), termination of a multiemployer plan does not of itself
result in the end of the operation of the plan or in the PBGC’s taking over the plan. Instead, the plan sponsor
continues to administer the plan.
25

ERISA secs. 4261 and 4281.
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Explanation of Provision
Establishment of Pension Rehabilitation Administration to provide loans to multiemployer
plans
Under the provision, the Pension Rehabilitation Administration (“PRA”) is to be
established as an agency within the Department of the Treasury. The PRA is authorized to make
loans to certain multiemployer defined benefit plans.
Multiemployer plan eligibility for loans from the PRA
A multiemployer defined benefit plan which is eligible to receive such a loan is a plan that
is:
•

In critical and declining status as of the date of enactment or for which a suspension of
benefits has been approved as of such date; 26

•

In critical status as of the date of enactment, has a modified funded percentage of less
than 40 percent, 27 and has a ratio of active to inactive participants which is less than
two to five; or

•

Insolvent, if it became insolvent after December 16, 2014, and has not been
terminated; 28

The PRA also establishes appropriate terms for such loans; certain required terms of the
loan are discussed further below.
Establishment of the loan program
Under the provision, the loan program is to be established not later than September 30,
2019, with guidance regarding the program to be promulgated by the Director of the PRA (who
is appointed by the President for a five-year term of office) (“Director”) in consultation with the
Director of the PBGC, the Secretary and the Secretary of Labor not later than December 31,
2019.

26

Sec. 432(e)(9) and sec. 305(e)(9) of ERISA.

27

As noted above, for determining critical status for purposes of section 432 and section 305 of ERISA,
assets and liabilities are generally both determined at their actuarial value for purposes of calculating the funded
percentage, but for purposes of determining which plans are eligible for a loan from the PRA, the modified funded
percentage means the percentage equal to a fraction the numerator of which is the current value of plan assets as
defined in ERISA section 3(26) (fair market value if available and otherwise the fair value as determined in good
faith by a trustee or named fiduciary pursuant to the terms of the plan and in accordance with regulations of the
Secretary of Labor, assuming an orderly liquidation at the time of such determination) and the denominator of which
is current liabilities (as defined in section 431(c)(6)(D) and section 304(c)(6)(D) of ERISA).
28

Pursuant to section 4041A of ERISA.
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Before the loan program has been established, or before guidance has been promulgated,
a plan may apply for a loan, and the PRA will approve the application and make the loan before
establishment of the program if necessary to avoid any suspension of participants’ accrued
benefits.
The Director 29 consults with the Secretary, the Secretary of Labor, and the Director of the
PBGC before making any such loan to a multiemployer plan, and shares the application and plan
information with such individuals.
Pension Rehabilitation Trust Fund
Under the provision, the Pension Rehabilitation Trust Fund (the “Fund”) is established in
the Treasury Department to fund the loan program. The Fund consists of the following amounts
as may be appropriated or credited to the Fund as follows: 30
•

Amounts transferred from the general fund of the Treasury by the Secretary to the Fund
as are necessary to fund the loan program, including from proceeds of the Secretary’s
issuance of Treasury obligations (under 31 U.S.C. chapter 31); and

•

Any amounts received from a plan as payment of interest (including points and other
similar amounts) or principal on a loan (which are deposited into the Fund by the
Director).

Amounts credited to, or deposited in the Fund, remain available until expended for:
•

Making loans to multiemployer defined benefit plans;

•

Payment of principal and interest on Treasury obligations issued by the Secretary; and

•

PRA administrative and operating expenses.

29

The Director may serve after the expiration of a term until a successor is appointed. The Director may
appoint Deputy Directors, officers and employees (including attorneys) and may contract for financial and
administrative services (including those related to budget and accounting, financial reporting, personnel, and
procurement, but only to the extent that appropriations are available for that purpose for any fiscal year) with the
General Services Administration (or such other Federal agency that the Director determines to be appropriate) paid
in advance, or by reimbursement from PRA funds in amounts agreed to by the Director and the head of the Federal
agency providing the services.
30

Sec. 9512 and sec. 9602(b).
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Loan amount and use
A plan sponsor must apply to the PRA in order to receive a loan under the provision.
Any sponsor of a plan for which a suspension of benefits has been approved 31 before the date of
enactment must apply for such a loan. 32
The amount of any loan will generally be, as demonstrated by the plan sponsor on the
application, the amount needed to purchase annuity contracts or to implement a portfolio (or a
combination of the two) sufficient to provide benefits of participants and beneficiaries of the plan
in pay status, and terminated vested benefits, at the time the loan is made. The loan amount may
differ if the plan is also applying for financial assistance from the PBGC (see below).
Coordination of loan amount where suspension of benefits has been approved
In the case of a plan with respect to which a suspension of benefits has been approved,
the suspension of benefits shall not be taken into account in determining the amount of the loan
under the provision, but rather, the loan amount shall be the amount sufficient to provide benefits
of participants and beneficiaries of the plan in pay status and terminated vested benefits at the
time the loan is made, determined without regard to the suspension, including retroactive
payment of benefits which would otherwise have been payable during the period of suspension.
Coordination of loan amount with PBGC financial assistance
If a plan that is applying for a loan is also applying for financial assistance with the
PBGC, 33 the plan sponsor must submit the loan application and the application for financial
assistance jointly to the PRA and to the PBGC with the information necessary to determine the
eligibility for and amount of the loan and the financial assistance.
If such financial assistance is granted, then the amount of the loan may not exceed an
amount equal to the excess of either (1) or (2) below (depending on which is applicable) over the
amount of any PBGC financial assistance:
1. the amount required to purchase annuity contracts or to implement a portfolio (or a
combination of the two) sufficient to provide benefits of participants and beneficiaries
of the plan in pay status and terminated vested benefits, at the time the loan is made, or
2. the amount required for plans for which a suspension of benefits has been approved
which is sufficient to provide benefits of participants and beneficiaries of the plan in
pay status and terminated vested benefits at the time the loan is made, determined

31

Under section 432(e)(9) and section 305(e)(9) of ERISA or under section 418E.

32

But such a plan may use the simplified application.

33

Under section 4261(d) of ERISA.
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without regard to the suspension, including retroactive payment of benefits which
would have otherwise have been payable during the period of the suspension.
Use of loan amounts
Under the provision, the restrictions on purchasing annuity contracts from an insurer that
apply to a multiemployer plan effective on the date of the notice of certification of a
multiemployer plan’s critical status, 34 do not apply to a loan from the PRA. Rather, under the
provision, a loan from the PRA may only be used to purchase annuity contracts or to implement
a portfolio (or a combination of the two) to provide benefits of participants and beneficiaries in
pay status, and terminated vested benefits, at the time the loan is made, that satisfy the following
requirements:
The annuity contracts purchased must be issued by an insurance company which is
licensed to do business under the laws of any State (and which is rated A or better by a nationally
recognized statistical rating organization), and the purchase of such contracts must meet all
applicable fiduciary standards under ERISA. 35
The portfolio described must be either a:
•

Cash matching or duration matching portfolio consisting of investment grade (as
rated by a nationally recognized statistical rating organization) fixed income
investments, including United States dollar-denominated public or private debt
obligations issued or guaranteed by the United States or a foreign issuer, which are
tradeable in United States currency and are issued at fixed or zero coupon rates; or

•

Any other portfolio prescribed by the Secretary in regulations which has a similar risk
profile to the portfolios described above and is equally protective of the interests of
participants and beneficiaries.

Once implemented, the portfolio is maintained until all liabilities to participants and
beneficiaries in pay status, and terminated vested participants, at the time of the loan, are
satisfied. Any investment manager of a portfolio must acknowledge in writing that such person
is a fiduciary under ERISA with respect to the plan. Participants and beneficiaries covered by a
portfolio continue to be treated as participants and beneficiaries of the plan, including for

34

Sec. 432(f)(2)(A)(ii) and section 305(f)(2)(A)(ii) of ERISA.

35

Under Title I of ERISA, including section 404, a fiduciary must discharge his or her duties with respect
to a plan solely in the interest of the participants and beneficiaries and for the exclusive purpose of providing
benefits to such participants and their beneficiaries, and defraying reasonable expenses of administering the plan.
Each fiduciary must undertake these responsibilities with the care, skill, prudence and diligence under the
circumstances then prevailing that a prudent man acting in a like capacity and familiar with such matter would use in
the conduct of an enterprise of a like character and with like aims. Fiduciaries must also avoid prohibited
transactions, such as self-dealing. The Department of Labor has also established guidelines for the selection of an
annuity provider. See 29 C.F.R. 2550.404a-4.
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purposes of the PBGC plan termination insurance program. 36 Such portfolios are subject to
oversight by the PRA, including a mandatory triennial review of the adequacy of the portfolio to
provide the benefits described and approval (to be provided within a reasonable period of time)
of any decision by the plan sponsor to change the investment manager of the portfolio. If the
oversight determines an inadequacy in the portfolio, the plan sponsor must take remedial action
to ensure that the inadequacy is cured within two years of such determination.
Such annuity contracts purchased and portfolios implemented must be used solely to
provide benefits to these participants and beneficiaries who are either in pay status or are
terminated vested participants until all such benefits have been paid and these investments shall
be accounted for separately from any other assets of the plan. In addition, the PBGC Participant
and Plan Sponsor Advocate 37 shall act as the ombudsperson for participants and beneficiaries on
behalf of whom annuity contracts are purchased or who are covered by a portfolio.
Loan application
Under the provision, the Director (in consultation with the Director of PBGC, the
Secretary of the Treasury, and the Secretary of Labor) is authorized to issue rules regarding the
form, content, and process of applications for loans from the PRA, the actuarial standards and
assumptions to be used in making estimates and projections for purposes of such applications,
and assumptions regarding interest rates, mortality, and distributions with respect to portfolio
investments. The Director must provide for a simplified loan application which may be used by
(1) an insolvent plan which has not been terminated and which is already receiving financial
assistance from the PBGC at the time of application for the loan and (2) a plan with respect to
which a suspension of benefits has been approved before the date of the enactment.
As part of an application for a loan, the plan sponsor will need to:
•

Demonstrate that the loan (in combination with any financial assistance to be
provided by the PBGC as described below) will (1) enable the plan to avoid
insolvency for at least the 30-year period of the loan or, in the case of a plan which is
already insolvent, to emerge from insolvency within and avoid insolvency for the
remainder of such 30-year period, and (2) provide that the plan is reasonably expected
to be able to pay benefits and the interest on the loan during such period and to
accumulate sufficient funds to repay the principal when due;

•

Provide the plan’s most recently filed Form 5500 as of the date of application and any
other information necessary to determine the loan amount;

36

Under Title IV of ERISA. In other words, such participants and beneficiaries continue to maintain their
rights under that Title including that these plan benefits will continue to be guaranteed under section 4022A of
ERISA.
37

Established under section 4004 of ERISA.
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•

Stipulate whether the plan is also applying for financial assistance from the PBGC 38
in coordination with the loan to enable the plan to avoid insolvency and to pay
benefits or is already receiving such financial assistance as a result of a previous
application;

•

State how the loan proceeds will be invested (whether to purchase annuities or to
provide for the portfolio described below), the person from whom any annuity
contracts will be purchased and the investment manager for any such portfolio
implemented; and

•

Include such other information and certifications as the PRA Director requires.

Evaluation of the loan application
In evaluating the plan sponsor’s application, the Director will accept the determinations
and demonstrations in the application unless the Director (in consultation with the Director of the
PBGC, the Secretary of the Treasury, and the Secretary of Labor), concludes that any such
determinations or demonstrations in the application (or any underlying assumptions) are
unreasonable or are inconsistent with any rules issued by the PRA Director.
The Director will approve or deny any application within 90 days after its submission.
An application will be deemed to be approved unless, within such 90 day period, the Director
notifies the plan sponsor of the denial of the application and the reasons for the denial. Any
approval or denial of an application by the Director will be treated as a final agency action. 39
Once the application has been approved, the PRA will promptly make the loan to the
plan.
Terms of the loan
Under the provision, the terms of the loan shall provide that:
•

The plan shall make payments of interest only on the loan for a period of 29 years
beginning on the date of the loan (or 19 years in the case of a plan making the special
election for early repayment described above);

•

The final payment of interest and principal will be due in the 30th year after the date
of the loan (except as provided by the special election for early repayment described
above);

•

As a condition of the loan, the plan sponsor stipulates that:

38

Under section 4261(d) of ERISA.

39

For purposes of section 704 of title 5 of the United States Code.
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o The plan will not increase benefits, allow any employer participating in the plan
to reduce its contributions, or accept any collective bargaining agreement which
provides for reduced contribution rates during the 30-year period of the loan;
o However, in the case of a plan for which a suspension of benefits has been
approved before the loan was made, the plan will reinstate the suspended benefits
(or will not carry out any suspension which has been approved, but not yet
implemented;
o The plan sponsor will comply with the reporting requirements set forth below;
o The plan will continue to pay PBGC premiums; 40 and
o The plan and plan administrator will meet such other requirements as the Director
provides in the loan terms.
•

The terms of the loan will not make reference as to whether the plan is receiving
financial assistance from the PBGC 41 or to any adjustment in the amount of the loan
due to such financial assistance;

•

The interest rate on the loan, (as determined by the PRA) will be as low as is feasible
and will:
o Not be lower than the rate of interest on 30-year Treasury securities on the first
day of the calendar year in which the loan is issued; and
o Not exceed the greater of (1) a rate 0.2 percentage points higher than such rate of
interest on such date, or (2) the rate necessary to collect revenues sufficient to
administer the program.

Incentive for early repayment
At the time of the application, under the provision, the plan sponsor may elect to repay
the loan principal, along with remaining interest, at least as rapidly as equal installments over the
10-year period beginning with the 21st year after the date of the loan. In the case of a plan
making this election, the interest on the loan is reduced by 0.5 percentage points. For example, if
a loan of $10,000,000 has been approved and the plan sponsor makes this election, then
beginning in the 21st year after the date of the loan, the plan sponsor must pay at least $1,000,000
(along with interest) in each year of the 10-year period. The plan sponsor could pay off the
entire remaining amount of the loan in the 25th year as long as the plan sponsor had been making
installments of at least $1,000,000 (along with interest) in years 21 through 24.

40

Sec. 4007 of ERISA.

41

Sec. 4261(d) of ERISA.
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Repayment of loan and loan default
The PRA shall make every effort to collect repayment of the loans under the provision. 42
However, if a plan is unable to make any payment on a loan when due, the PRA shall negotiate
revised terms for repayment (including installment payments over a reasonable period or
forgiveness of a portion of the loan principal) with the plan sponsor, but only to the extent
necessary to avoid insolvency in the subsequent 18 months.
Report to Congress
Not later than one year after the date of enactment, and annually thereafter the Director
will submit to the House Committee on Ways and Means, the House Committee on Education
and Labor, the Senate Committee on Finance, and the Senate Committee on Health, Education,
Labor and Pensions, a report identifying any plan that (1) has failed to make any scheduled
payment on a loan, (2) has negotiated revised terms for repayment of such loan (including any
installment payments or forgiveness of a portion of the loan principal), or (3) the Director has
determined is no longer reasonably expected to be able to pay benefits and the interest on the
loan, or accumulate sufficient funds to repay the principal when due. The report is to include
details of any such failure, revised terms, or determinations, as the case may be.
Coordination with other rules
Coordination with withdrawal liability rules
If any employer participating in a plan at the time the plan receives a loan withdraws
from the plan before the end of the 30-year period beginning on the date of the loan, under the
provision, the withdrawal liability of such employer shall be determined by (1) treating the plan
as if it were terminating by the withdrawal of every employer from the plan (i.e., mass
withdrawal) 43 and (2) determining the value of nonforfeitable benefits under the plan at the time
of the deemed termination by using the interest assumptions prescribed for the termination of a
single-employer plan. 44 In addition, annuity contracts purchased and portfolios implemented
shall not be taken into account as plan assets in determining the withdrawal liability of any
employer but the amount equal to the greater of (1) the benefits provided under such contracts or
portfolios to participants and beneficiaries, or (2) the remaining payments due on the loan, shall
be taken into account as unfunded vested benefits in determining such withdrawal liability.

42

In accordance with 31 U.S.C. section 3711, Collection and compromise.

43

The significance of this treatment is that the amount of withdrawal liability will not be limited to 20
annual payments and the total unfunded vested benefits of the plan shall be fully allocated among all the
withdrawing employers, see section 4219(c)(1)(D) of ERISA.
44
Sec. 4044 of ERISA, as prescribed in the regulations under section 4281 of ERISA in the case of such a
mass withdrawal, including section 4281.13.

18

Coordination with funding rules
In the case of a plan which receives a loan from the PRA, the following shall apply with
respect to the funding rules under the provision:
•

Annuity contracts purchased and portfolios implemented, and the benefits provided to
participants and beneficiaries under such contracts or portfolios, shall not be taken
into account in determining minimum required contributions; 45

•

Payments on the interest and principal under the loan, and any benefits owed in
excess of those provided under such contracts or portfolios, shall be taken into
account as liabilities; and

•

If such a portfolio is projected due to unfavorable investment or actuarial experience
to be unable to fully satisfy the liabilities which it covers, the amount of the liabilities
projected to be unsatisfied shall be taken into account as liabilities.

Coordination with taxation of unrelated business income
For purposes of determining unrelated debt-financed income, “acquisition indebtedness”
does not include indebtedness with respect to a multiemployer plan under a loan made by the
PRA. 46
Reporting requirements
Under the provision, not later than the 90th day of the first plan year beginning after the
date of the loan and each of the 29 succeeding plan years, the plan sponsor of a multiemployer
defined benefit plan receiving a PRA loan must file a report with the Secretary (including the
appropriate documentation and actuarial certifications from the plan actuary, as required by the
Secretary) that contains:
1. The funded percentage 47 as of the first day of such plan year, and the underlying
actuarial value of assets (determined with regard, and without regard, to annuity
contracts purchased and portfolios implemented with proceeds of such loan) and
liabilities (including any amounts due with respect to such loan) taken into account in
determining such percentage;
2. The market value of the assets of the plan (determined with regard, and without
regard, to annuity contracts purchased and portfolios implemented with proceeds of
such loan) as of the last day of the plan year preceding such plan year;

45

Under section 412 and section 302 of ERISA.

46

Sec. 514(c)(6).

47

As defined in section 432(j)(2).
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3. The total value of all contributions made by employers and employees during the plan
year preceding such plan year;
4. The total value of all benefits paid during the plan year preceding such plan year;
5. Cash flow projections for such plan year and the nine succeeding plan years, and the
assumptions relied upon in making such projections;
6. Funding standard account projections for such plan year and the nine succeeding plan
years, and the assumptions relied upon in making such projections;
7. The total value of all investment gains or losses during the plan year preceding such
plan year;
8. Any significant reduction in the number of active participants during the plan year
preceding such plan year, and the reason for such reductions;
9. A list of employers that withdrew from the plan in the plan year preceding such plan
year, and the resulting reduction in contributions;
10. A list of employers that paid withdrawal liability to the plan during the plan year
preceding such plan year and, for each employer, a total assessment of the withdrawal
liability paid, the annual payment amount, and the number of years remaining in the
payment schedule with respect to such withdrawal liability;
11. Any material changes to benefits, accrual rates, or contribution rates during the plan
year preceding such plan year, and whether such changes relate to the terms of the
loan;
12. Details regarding any funding improvement plan or rehabilitation plan and updates to
such plan;
13. The number of participants during the plan year preceding such plan year who are
active participants, the number of participants and beneficiaries in pay status, and the
number of terminated vested participants and beneficiaries;
14. The amount of any financial assistance received from the PBGC 48 to pay benefits
during the preceding plan year, and the total amount of such financial assistance
received for all preceding plan years;
15. The information contained on the most recent annual funding notice submitted by the
plan; 49

48

Sec. 4261 of ERISA.

49

Sec. 101(f) of ERISA.
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16. The information contained on the most recent annual return and actuarial report;
17. Copies of the plan document and amendments, other retirement benefit or ancillary
benefit plans relating to the plan and contribution obligations under such plans, a
breakdown of administrative expenses of the plan, participant census data and
distribution of benefits, the most recent actuarial valuation report as of that plan year,
copies of collective bargaining agreements, and financial reports, and such other
information as the Secretary, in consultation with the Director, may require.
The report is to be submitted electronically. The Secretary will share the information
contained in the report with the Secretary of Labor and the Director of the PBGC.
Each plan sponsor required to file such a report will, before the expiration of the time
prescribed for filing the report, also provide a summary (written in a manner so as to be
understood by the average plan participant) of the information in such report to participants and
beneficiaries in the plan and to each contributing employer.
Penalty for failure to file report
If a plan sponsor fails to file a report required for plans receiving a loan from the PRA, a
penalty of $100 will be imposed for each day during which the failure continues, unless it is
shown that such failure is due to reasonable cause, but the penalty is not to exceed a total of
$15,000 on any person for failure to file such report. Under the provision, the amount imposed is
not to be paid from the assets of the plan.
Eligibility for financial assistance from PBGC
Under the provision, a plan sponsor is eligible to apply to the PBGC for financial
assistance for a multiemployer defined benefit plan if the plan sponsor is applying for a loan
from the PRA and the plan is:
•

In critical and declining status as of the date of enactment or for which a suspension of
benefits has been approved as of such date; 50

•

In critical status 51 as of the date of enactment, has a modified funded percentage of less
than 40 percent, 52 and has a ratio of active to inactive participants which is less than
two to five; or

50

Sec. 432(e)(9) and sec. 305 of ERISA.

51

Sec. 305(b)(2)of ERISA.

52

As noted above, for determining critical status for purposes of section 305 of ERISA, assets and
liabilities are generally both determined at their actuarial value for purposes of calculating the funded percentage,
but for purposes of determining which plans are eligible for a loan from the PRA, assets are determined at their fair
market value if available and otherwise the fair value as determined in good faith by a trustee or named fiduciary
pursuant to the terms of the plan and in accordance with regulations of the Secretary of Labor, assuming an orderly
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•

Insolvent, if it became insolvent after December 16, 2014, and has not been
terminated. 53

The plan sponsor must apply by jointly submitting such applications to the PRA for the
loan and to the PBGC for the financial assistance. The application for financial assistance is to
demonstrate, based on projections by the plan actuary, that after the receipt of the anticipated
loan amount, the plan will still become (or remain) insolvent within the 30-year period beginning
on the date of the loan.
In reviewing an application, the PBGC will review the determinations and
demonstrations submitted with the loan application and provide guidance regarding such
determinations and demonstrations prior to approving any application for financial assistance.
The PBGC may deny any application if any such determinations or demonstrations (or any
underlying assumptions) are unreasonable, or inconsistent with rules issued by the PBGC, and
the plan and the PBGC are unable to reach agreement on such determinations or demonstrations.
The PBGC is to provide any such rules or guidance not later than December 31, 2019.
Amount of financial assistance
In the case of a plan that is either (1) in critical and declining status as of the date of
enactment or for which a suspension of benefit has been approved; or is (2) in critical status as of
the date of enactment, has a modified funded percentage of less than 40 percent, and has a ratio
of active to inactive participants which is less than two to five, the total financial assistance
provided shall be an amount equal to the smallest portion of the loan amount with respect to the
plan that, if provided as financial assistance instead of a loan, would allow the plan to avoid the
projected insolvency. Such amount is not to exceed the present value of the maximum
guaranteed benefit with respect to all participants and beneficiaries of the plan. 54 The present
value of the maximum guaranteed benefit amount is determined by disregarding any loan
available from the PRA and is determined as if the plan were insolvent on the date of the
application. The present value of the maximum guaranteed benefit amount with respect to such
participants and beneficiaries may be calculated in the aggregate rather than by reference to the
benefit of each such participant or beneficiary. In the case of a plan that is insolvent, the
financial assistance provided is the present value of the amount (determined by the plan actuary
and submitted on the application) that, if such amount were paid by the PBGC in combination
with the loan and any other assistance being provided to the plan by the PBGC at the time of the
application, would enable the plan to emerge from insolvency and avoid any other projected
insolvency during the 30-year period.
Under the provision, if with respect to a plan, the PBGC determines at the time of
approval, or at the beginning of any plan year beginning thereafter, that the plan’s five-year
liquidation at the time of such determination (see, section 3(26) of ERISA) and liabilities are determined as current
liabilities under section 431(c)(6)(D) and section 304(c)(6)(D) of ERISA.
53

Pursuant to section 4041A of ERISA.

54

Under sections 4022A and 4022B of ERISA.
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expenditure projection (determined without regard to loan payments scheduled during the plan
year pursuant to the terms of the loan) exceeds the fair market value of the plan’s assets, the
PBGC shall (subject to the total amount of financial assistance approved) provide such assistance
in an amount equal to the lesser of (1) the amount by which the plan’s five-year expenditure
projection exceeds such fair market value, or (2) the plan’s expected expenditures for the plan
year. For purposes of determining the amount of such financial assistance, the term “five-year
expenditure projection” means, with respect to any plan for a plan year, an amount equal to 500
percent of the plan’s expected expenditures for the plan year, The term “expected expenditures”
means, with respect to any plan for a plan year, an amount equal to the sum of: (1) expected
benefit payments for the plan year, (2) expected administrative expense payments for the plan
year, plus (3) loan payments scheduled during the plan year pursuant to the terms of the PRA
loan. In addition, for purposes of determining the amount of such financial assistance, in the
case of any plan year during which a plan is approved for a PRA loan, but has not yet received
the proceeds, the proceeds will be included in determining the fair market value of the plan’s
assets for the plan year. However, in the case of any plan that for the plan year beginning in
2015 was certified as being in critical and declining status, and had more than 300,000
participants, the proceeds shall not be included in determining the fair market value of the plan’s
assets for the plan year.
If the plan sponsor demonstrates in the application for financial assistance, and the PBGC
determines, that a lump sum payment is necessary for a plan to avoid the insolvency to which the
application relates, the financial assistance is to be provided in a lump sum. In the case of an
insolvent plan, such a lump sum is to be provided no later than December 31, 2020.
Requirements under ERISA relating to conditions and repayment terms of financial
assistance, and to financial assistance provided before a final determination of the amount
needed by the PBGC, 55 apply to financial assistance under the provision except that the terms for
repayment will not require the financial assistance to be repaid before the date on which the loan
is repaid in full.
The PBGC may forego repayment of the financial assistance if necessary to avoid any
suspension of the accrued benefits of participants.
There is appropriated to the Director of the PBGC such sums as may be necessary for
each fiscal year to provide the financial assistance including necessary administrative and
operating expenses relating to such assistance.
Effective Date
The provision generally applies to loans made to multiemployer plans after the date of
enactment.

55

Sec. 4261(b) and (c) of ERISA.
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B. Modifications of Required Minimum Distribution
Rules for Designated Beneficiaries
(sec. 9 of the Rules Committee Print and sec. 401(a)(9) of the Code)
Present Law
In general
Minimum distribution rules apply to tax-favored employer-sponsored retirement plans
and IRAs. 56 Employer-sponsored retirement plans are of two general types: defined benefit
plans, under which benefits are determined under a plan formula and paid from general plan
assets, rather than individual accounts; and defined contribution plans, under which benefits are
based on a separate account for each participant, to which are allocated contributions, earnings
and losses.
In general, under the minimum distribution rules, distribution of minimum benefits must
begin to an employee (or IRA owner) no later than a required beginning date and a minimum
amount must be distributed each year (sometimes referred to as “lifetime” minimum distribution
requirements). These lifetime requirements do not apply to a Roth IRA. 57 Minimum distribution
rules also apply to benefits payable with respect to an employee (or IRA owner) who has died
(sometimes referred to as “after-death” minimum distribution requirements). The regulations
provide a methodology for calculating the required minimum distribution from an individual
account under a defined contribution plan or from an IRA. 58 In the case of annuity payments
under a defined benefit plan or an annuity contract, the regulations provide requirements that the
stream of annuity payments must satisfy.
Failure to comply with the minimum distribution requirement results in an excise tax
imposed on the individual who was required to take the distributions equal to 50 percent of the
required minimum amount not distributed for the year. 59 The excise tax may be waived in
certain cases. For employer-sponsored retirement plans, satisfying the minimum distribution
requirement under the plan terms and in operation is also a requirement for tax-favored
treatment.

56

Secs. 401(a)(9), 403(b)(1), 408(a)(6), 408(b)(3), and 457(d)(2). Tax-favored employer-sponsored
retirement plans include qualified retirement plans and annuities under sections 401(a) and 403(a), tax-deferred
annuity plans under section 403(b), and governmental eligible deferred compensation plans under section 457(b).
Minimum distribution requirements also apply to eligible deferred compensation plans under section 457(b) of taxexempt employers.
57

Sec. 408A(c)(5).

58
Reflecting the directive in section 823 of the Pension Protection Act of 2006 (Pub. L. No. 109-280),
pursuant to Treas. Reg. sec. 1.401(a)(9)-1, A-2(d), a governmental plan within the meaning of section 414(d) or a
governmental eligible deferred compensation plan is treated as having complied with the statutory minimum
distribution rules if the plan complies with a reasonable and good faith interpretation of those rules.
59

Sec. 4974.
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Required beginning date
For traditional IRAs, the required beginning date is April 1 following the calendar year in
which the employee (or IRA owner) attains age 70½. For employer-sponsored retirement plans,
for an employee other than an employee who is a five-percent owner in the year the employee
attains age 70½, the required beginning date is April 1 after the later of the calendar year in
which the employee attains age 70½ or retires. For an employee who is a five-percent owner
under an employer-sponsored tax-favored retirement plan in the year the employee attains age
70½, the required beginning date is the same as for IRAs even if the employee continues to work
past age 70½.
Lifetime rules
While an employee (or IRA owner) is alive, distributions of the individual’s interest are
required to be made (in accordance with regulations) over the life or life expectancy of the
employee (or IRA owner), or over the joint lives or joint life expectancy of the employee (or IRA
owner) and a designated beneficiary. 60 For defined contribution plans and IRAs, the required
minimum distribution for each year is determined by dividing the account balance as of the end
of the prior year by a distribution period which, while the employee (or IRA owner) is alive, is
the factor for the employee (or IRA owner’s) age from the uniform lifetime table included in the
Treasury regulations. 61 The distribution period for annuity payments under a defined benefit
plan or annuity contract (to the extent not limited to the life of the employee (or IRA owner) or
the joint lives of the employee (or IRA owner) and a designated beneficiary) is generally subject
to the same limitations as apply to individual accounts.
After-death rules
Payments over a distribution period
The after-death minimum distributions rules vary depending on (i) whether an employee
(or IRA owner) dies on or after the required beginning date or before the required beginning
date, and (ii) whether there is a designated beneficiary for the benefit. 62 Under the regulations, a
60

Sec. 401(a)(9)(A).

61
Treas. Reg. sec. 1.401(a)(9)-5. This table is based on the joint life and last survivor expectancy of the
individual and a hypothetical beneficiary 10 years younger. For an individual with a spouse as designated
beneficiary who is more than 10 years younger (and thus the number of years in the couple’s joint life and last
survivor expectancy is greater than the uniform lifetime table), the joint life expectancy and last survivor expectancy
of the couple (calculated using the table in the regulations) is used. For this purpose and other special rules that
apply to the surviving spouse as beneficiary, a former spouse to whom all or a portion of an employee’s benefit is
payable pursuant to a qualified domestic relations order (within the meaning of section 414(p)) is treated as the
spouse (including a surviving spouse) of the employee for purposes of section 401(a)(9).
62

In the case of amounts for which the employee or IRA owner’s surviving spouse is the beneficiary, the
surviving spouse generally is permitted to do a tax-free rollover of such amounts into an IRA (or account of a taxfavored employer-sponsored plan of the spouse’s employer) established in the surviving spouse’s name as IRA
owner or employee. The rules applicable to the rollover account, including the minimum distribution rules, are the
same rules that apply to an IRA owner or employee. In the case of an IRA for which the spouse is sole beneficiary,
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designated beneficiary is an individual designated as a beneficiary under the plan or IRA. 63
Similar to the lifetime rules, for defined contribution plans and IRAs (“individual accounts”), the
required minimum distribution for each year after the death of the employee (or IRA owner) is
generally determined by dividing the account balance as of the end of the prior year by a
distribution period.
If an employee (or IRA owner) dies on or after the required beginning date, the basic
statutory rule is that the remaining interest must be distributed at least as rapidly as under the
method of distribution being used before death. 64 Under the regulations, for individual accounts,
this rule is also interpreted as requiring the minimum required distribution to be calculated using
a distribution period. If there is no designated beneficiary, the distribution period is equal to the
remaining years of the employee’s (or IRA owner’s) life, as of the year of death. 65 If there is a
designated beneficiary, the distribution period (if longer) is the beneficiary’s life expectancy
calculated using the life expectancy table in the regulations, determined in the year after the year
of death. 66
If an employee (or IRA owner) dies before the required beginning date and any portion of
the benefit is payable to a designated beneficiary, the statutory rule is that distributions are
generally required to begin within one year of the employee’s (or IRA owner’s) death (or such
later date as prescribed in regulations) and are permitted to be paid (in accordance with
regulations) over the life or life expectancy of the designated beneficiary. If the beneficiary of
the employee (or IRA owner) is the individual’s surviving spouse, distributions are not required
to commence until the year in which the employee (or IRA owner) would have attained age 70½.
If the surviving spouse dies before the employee (or IRA owner) would have attained age 70½,
the after-death rules apply after the death of the spouse as though the spouse were the employee
(or IRA owner). Under the regulations, for individual accounts, the required minimum
distribution for each year is determined using a distribution period and the period is measured by
the designated beneficiary’s life expectancy, calculated in the same manner as if the individual
died on or after the required beginning date. 67

this can be accomplished by simply renaming the IRA as an IRA held by the spouse as IRA owner rather than as a
beneficiary.
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Treas. Reg. sec. 1.401(a)(9)-4, A-1. The individual need not be named as long as the individual is
identifiable under the terms of the plan (or IRA). There are special rules for multiple beneficiaries and for trusts
named as beneficiary (where the beneficiaries of the trust are individuals). However, the fact that an interest under a
plan or IRA passes to a certain individual under a will or otherwise under State law does not make that individual a
designated beneficiary unless the individual is designated as a beneficiary under the plan or IRA.
64

Sec. 401(a)(9)(B)(i).

65

Treas. Reg. sec. 1.401(a)(9)-5, A-5(a)(2).

66

Treas. Reg. sec. 1.401(a)(9)-5, A-5(a)(1).

67

Treas. Reg. sec. 1.401(a)(9)-5, A-5(b).
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In cases where distribution after death is based on life expectancy (either the remaining
life expectancy of the employee (or IRA owner) or a designated beneficiary), the distribution
period generally is fixed at the employee’s (or IRA owner’s) death and then reduced by one for
each year that elapses after the year in which it is calculated. If the designated beneficiary dies
during the distribution period, distributions continue to the subsequent beneficiaries over the
remaining years in the distribution period. 68
The distribution period for annuity payments under a defined benefit plan or annuity
contract (to the extent not limited to the life of a designated beneficiary) is generally subject to
the same limitations as apply to individual accounts.
Five-year rule
If an employee (or IRA owner) dies before the required beginning date and there is no
designated beneficiary, then the entire remaining interest of the employee (or IRA owner) must
generally be distributed by the end of the fifth calendar year following the individual’s death. 69
Defined benefit plans and annuity distributions
The regulations provide rules for the amount of annuity distributions from a defined
benefit plan, or from an annuity purchased by the plan from an insurance company, that are paid
over life or life expectancy. Annuity distributions are generally required to be nonincreasing
with certain exceptions, which include, for example, (i) increases to the extent of certain
specified cost-of-living indices, (ii) a constant percentage increase (for a qualified defined
benefit plan, the constant percentage cannot exceed five percent per year), (iii) certain
accelerations of payments, and (iv) increases to reflect when an annuity is converted to a single
life annuity after the death of the beneficiary under a joint and survivor annuity or after
termination of the survivor annuity under a qualified domestic relations order. 70 If distributions
are in the form of a joint and survivor annuity and the survivor annuitant both is not the surviving
spouse and is younger than the employee (or IRA owner), the survivor annuity benefit is limited
to a percentage of the life annuity benefit for the employee (or IRA owner). The survivor benefit
as a percentage of the benefit of the primary annuitant is required to be smaller (but not required
to be less than 52 percent) as the difference in the ages of the primary annuitant and the survivor
annuitant become greater.

68
If the distribution period is based on the surviving spouse’s life expectancy (whether the employee or
IRA owner’s death is before or after the required beginning date), the spouse’s life expectancy generally is
recalculated each year while the spouse is alive and then fixed the year after the spouse’s death.
69

Section 401(a)(9)(B)(ii) provides that the entire interest must be distributed within five years of the
employee’s death. Treas. Reg. sec. 1.401(a)(9)-3, A-2, provides that this requirement is satisfied if the entire
interest is distributed by the end of the fifth calendar year following the employee’s death. There are provisions in
the regulations allowing a designated beneficiary to take advantage of the five-year rule. See Treas. Reg.
secs. 1.401(a)(9)-4, A-4, and 1.4974-2, A-7(b).
70

Treas. Reg. sec. 1.401(a)(9)-6, A-14.
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Plan amendment and anti-cut-back requirements
Present law provides a remedial amendment period during which, under certain
circumstances, a qualified retirement plan may be amended retroactively in order to comply with
the qualification requirements. 71 In general, plan amendments to reflect changes in the law
generally must be made by the time prescribed by law for filing the income tax return of the
employer for the employer’s taxable year in which the change in law occurs. The Secretary may
extend the time by which plan amendments need to be made.
The Code and ERISA generally prohibit plan amendment that reduce accrued benefits,
including amendments that eliminate or reduce optional forms of benefit with respect to benefits
already accrued except to the extent prescribed in regulations. 72 This prohibition on the
reduction of accrued benefits is commonly referred to as the “anti-cut-back rule.”
Explanation of Provision
Change in after-death rules for defined contribution plans
The provision changes the after-death required minimum distribution rules applicable to
defined contribution plans, as defined, with respect to required minimum distributions to
designated beneficiaries. A defined contribution plan for this purpose means an eligible
retirement plan 73 (qualified retirement plans, section 403(b) plans, governmental section 457(b)
plans, and IRAs) other than a defined benefit plan.
Ten-year after-death rule for defined contributions plans
In general
Under the provision, the five-year rule is expanded to become a 10-year period instead of
five years (“10-year rule”), such that the 10-year rule is the general rule for distributions to
designated beneficiaries after death (regardless of whether the employee (or IRA owner) dies
before, on, or after the required beginning date) unless the designated beneficiary is an eligible
beneficiary as defined in the provision. Thus, in the case of an ineligible beneficiary, distribution
of the employee (or IRA owner’s) entire benefit is required to be distributed by the end of the
tenth calendar year following the year of the employee or IRA owner’s death.
Eligible beneficiaries
For eligible beneficiaries, an exception to the 10-year rule (for death before the required
beginning date under present law) applies whether or not the employee (or IRA owner) dies
before, on, or after the required beginning date. The exception (similar to present law) generally
71

Sec. 401(b).

72

Sec. 411(d)(6) and ERISA sec. 204(g).

73

Sec. 402(c)(8)(B).
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allows distributions over life or life expectancy of an eligible beneficiary beginning in the year
following the year of death. Eligible beneficiaries include any beneficiary who, as of the date of
death, is the surviving spouse of the employee (or IRA owner), 74 is disabled, is a chronically ill
individual, is an individual who is not more than 10 years younger than the employee (or IRA
owner), or is a child of the employee (or IRA owner) who has not reached the age of majority.
In the case of a child who has not reached the age of majority, calculation of the minimum
required distribution under this exception is only allowed through the year that the child reaches
the age of majority.
Further, under the provision, the 10-year rule also applies after the death of an eligible
beneficiary or after a child reaches the age of majority. Thus, for example, if a disabled child of
an employee (or IRA owner) is an eligible beneficiary of a parent who dies when the child is age
20 and the child dies at age 30, even though 52.1 years remain in measurement period, 75 the
disabled child’s remaining beneficiary interest must be distributed by the end of the tenth year
following the death of the disabled child. If a child is an eligible beneficiary based on having not
reached the age of majority before the employee’s (or IRA owner’s) death, the 10-year rule
applies beginning with the earlier of the date of the child’s death or the date that the child reaches
the age of majority. The child’s entire interest must be distributed by the end of the tenth year
following that date.
As under present law, if the surviving spouse is the beneficiary, a special rule allows the
commencement of distribution to be delayed until end of the year that the employee (or IRA
owner) would have attained age 70½. If the spouse dies before distributions were required to
begin to the spouse, the surviving spouse is treated as the employee (or IRA owner) in
determining the required distributions to beneficiaries of the surviving spouse.
Definitions of disabled and chronically ill individual
Under the provision, disabled means unable to engage in any substantial gainful activity
by reason of any medically determinable physical or mental impairment which can be expected
to end in death or to be for long-continued and indefinite duration. 76 Further, under the
definition, an individual is not considered to be disabled unless proof of the disability is
furnished in such form and manner as the Secretary may require. Substantial gainful activity for
74

As in the case of the present law special rule in section 401(a)(9)(B)(iv) for surviving spouses, spouse is
not defined in the provision. Under Treas. Reg. sec. 1.401(a)(9)-8, A-5, a spouse is the employee's spouse under
applicable State law. In the case of a special rule for a surviving spouse, that determination is generally made based
on the employee's marital status on the date of death. An exception is provided in Treas. Reg. sec. 1.401(a)(9)-6, A6, under which a former spouse to whom all or a portion of the employee's benefits is payable pursuant to a qualified
domestics relations order as defined in section 414(p) is treated as the employee's spouse (including a surviving
spouse). In the case of a qualified joint and survivor annuity under section 401(a)(11) and 417, the spouse is
generally determined as of the annuity starting date.
75

The measurement period is the life expectancy of the child calculated for the child’s age in the year after
the employee’s (or IRA owner’s) death (age 21 (20 plus 1)).
76

The definition of disabled in section 72(m)(7) is incorporated by reference.
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this purpose is the activity, or a comparable activity, in which the individual customarily engaged
prior to the arising of the disability (or prior to retirement if the individual was retired at the time
the disability arose). 77
Under the provision, the definition of a chronically ill individual for purposes of qualified
long-term care insurance 78 is incorporated by reference with a modification. Under this
definition, a chronically ill individual is any individual who (1) is unable to perform (without
substantial assistance from another individual) at least two activities of daily living for an
indefinite period (expected to be lengthy in nature) 79 due to a loss of functional capacity, (2) has
a level of disability similar (as determined under regulations prescribed by the Secretary in
consultation with the Secretary of Health and Human Services) to the level of disability
described above requiring assistance with daily living based on loss of functional capacity, or (3)
requires substantial supervision to protect the individual from threats to health and safety due to
severe cognitive impairment. The activities of daily living for which assistance is needed for
purposes of determining loss of functional capacity are eating, toileting, transferring, bathing,
dressing, and continence.
Annuity payments under commercial annuities
The provision applies to after-death required minimum distributions under defined
contribution plans and IRAs, including annuity contracts purchased from insurance companies
under defined contribution plans or IRAs.
Effective Date
General effective date
In determining required minimum distributions after the death of an employee (or IRA
owner), the provision is generally effective for required minimum distributions with respect to
employees (or IRA owners) with a date of death after December 31, 2019.
Delayed effective date for governmental and collectively bargained plans
In the case of a governmental plan (as defined in section 414(d)), in determining required
minimum distributions after the death of an employee, the provision applies to distributions with
respect to employees who die after December 31, 2021.
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Treas. Reg. sec. 1.72-17(f). Under the regulations, in determining whether an individual is disabled,
primary consideration is given to the nature and severity of the individual’s impairment. However, consideration is
also given to other factors such as the individual’s education, training, and work experience. Whether an
impairment in a particular case constitutes a disability is determined with reference to all the facts in the case.
78

Sec. 7702B(c)(2).

79

Section 7702B(c) only requires this period to be at least 90 days.
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In the case of a collectively bargained plan, 80 in determining required minimum
distributions after the death of an employee, the provision applies to distributions with respect to
employees who die in calendar years beginning after the earlier of two dates. The first date is the
later of (1) the date on which the last collective bargaining agreement ratified before date of
enactment of the provision terminates, 81 or (2) December 31, 2019. The second date is
December 31, 2021.
10-year rule after the death of a beneficiary
In the case of an employee (or IRA owner) who dies before the effective date (as
described below) for the plan (or IRA), if the designated beneficiary of the employee (or IRA
owner) dies on or after the effective date, the provision applies to any beneficiary of the
designated beneficiary as though the designated beneficiary were an eligible beneficiary. Thus,
the entire interest must be distributed by the end of the tenth calendar year after the death of the
designated beneficiary. For this purpose, the effective date is the date of death of the employee
(or IRA owner) used to determine when the provision applies to the plan (or IRA), for example,
before January 1, 2020, under the general effective date.
Certain annuities grandfathered
The modification to the after-death minimum distribution rules does not apply to a
qualified annuity that is a binding annuity contract in effect on the date of enactment of the
provision and at all times thereafter. A qualified annuity with respect to an individual is a
commercial annuity, 82 under which the annuity payments are made over the lives of the
individual and a designated beneficiary (or over a period not extending beyond the life
expectancy of the individual or the life expectancy of the individual and a designated
beneficiary) in accordance with the required minimum distribution regulations for annuity
payments as in effect before enactment of this provision. In addition to these requirements,
annuity payments to the individual must begin before the date of enactment, and the individual
must have made an irrevocable election before that date as to the method and amount of the
annuity payments to the individual or any designated beneficiaries. Alternatively, if an annuity
is not a qualified annuity solely based on annuity payments not having begun irrevocably before
the date of enactment, an annuity can be a qualified annuity if the individual has made an
irrevocable election before the date of enactment as to the method and amount of the annuity
payments to the individual or any designated beneficiaries.
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A collectively bargained plan is a plan maintained pursuant to one or more collective bargaining
agreements between employee representatives and one or more employers.
81

The date that the last agreement terminates is determined without regard to any extension thereof agreed
to on or after the date of enactment of the provision. Further, any plan amendment made pursuant to a collective
bargaining agreement relating to the plan that amends the plan solely to conform to any requirement added by the
provision shall not be treated as a termination of the collective bargaining agreement.
82

For this purpose, commercial annuity is defined in section 3405(e)(6).
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Plan amendments made pursuant to the provision
A plan amendment made pursuant to the enacted provision (or regulations issued
thereunder) may be retroactively effective and (except as provided by the Secretary) will not
violate the anti-cut-back rule, if, in addition to meeting the other applicable requirements
described below, the amendment is made on or before the last day of the first plan year
beginning after December 31, 2021 (or in the case of a governmental or collectively bargained
plan, December 31, 2023), or a later date prescribed by the Secretary. In addition, the plan will
be treated as operated in accordance with plan terms during the period beginning with the date
that the provision or regulations take effect (or the date specified by the plan if the amendment is
not required by the provision or regulations) and ending on the last permissible date for the
amendment (or, if earlier, the date the amendment is adopted).
A plan amendment will not be considered to be pursuant to the provision (or applicable
regulations) if it has an effective date before the effective date of the provision (or regulations) to
which it relates. Similarly, the provision does not provide relief from the anti-cut-back rule for
periods prior to the effective date of the relevant portion of the provision (or regulations) or the
plan amendment. In order for an amendment to be retroactively effective and not violate the
anti-cut-back rule, the plan amendment must apply retroactively for the period described in the
preceding paragraph, and the plan must be operated in accordance with the amendment during
that period.
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C. Increase in Penalty for Failure to File
(sec. 10 of the Rules Committee Print and sec. 6651(a) of the Code)
Present Law
The Federal tax system is one of “self-assessment,” i.e., taxpayers are required to declare
their income, expenses, and ultimate tax due, while the IRS has the ability to propose subsequent
changes. This voluntary system requires that taxpayers comply with deadlines and adhere to the
filing requirements. While taxpayers may obtain extensions of time in which to file their returns,
the Federal tax system consists of specific due dates of returns. In order to foster compliance in
meeting these deadlines, Congress has enacted a penalty for the failure to timely file tax
returns. 83
A taxpayer who fails to file a tax return on or before its due date is subject to a penalty
equal to five percent of the net amount of tax due for each month that the return is not filed, up to
a maximum of 25 percent of the net amount. 84 If the failure to file a return is fraudulent, the
taxpayer is subject to a penalty equal to 15 percent of the net amount of tax due for each month
the return is not filed, up to a maximum of 75 percent of the net amount. 85 The net amount of
tax due is the amount of tax required to be shown on the return reduced by the amount of any
part of the tax which is paid on or before the date prescribed for payment of the tax and by the
amount of any credits against tax which may be claimed on the return. 86 The penalty will not
apply if it is shown that the failure to file was due to reasonable cause and not willful neglect. 87
If a return is filed more than 60 days after its due date, and unless it is shown that such
failure is due to reasonable cause, then the failure to file penalty may not be less than the lesser
of $330 88 or 100 percent of the amount required to be shown as tax on the return. 89 If a penalty
for failure to file and a penalty for failure to pay tax shown on a return both apply for the same
month, the amount of the penalty for failure to file for such month is reduced by the amount of
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See United States v. Boyle, 469 U.S. 241, 245 (1985).

84

Sec. 6651(a)(1).

85

Sec. 6651(f).

86

Sec. 6651(b)(1).
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Sec. 6651(a)(1).
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The $330 is adjusted for inflation. The Taxpayer First Act, Pub. L. No. 116-25, sec. 3201, enacted on
July 1, 2019 modified the inflation adjustment by updating the base year from 2014 to 2020 and modified the
minimum penalty from $205 to $330.
89

Sec. 6651(a)(1) (flush language). For this minimum penalty to apply, the Tax Court has held, and the
IRS acquiesced, that there must be an underpayment of tax. See Patronik-Holder v. Commissioner, 100 T.C. 374
(1993) (citing the Conference Report to the tax Equity and Fiscal Responsibility Act of 1982), AOD 1994-03, 19932 C.B. 1.
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the penalty for failure to pay tax shown on a return. 90 If a return is filed more than 60 days after
its due date, then the penalty for failure to pay tax shown on a return may not reduce the penalty
for failure to file below the lesser of $330 or 100 percent of the amount required to be shown on
the return. 91
The failure to file penalty applies to all returns required to be filed under subchapter A of
Chapter 61 (relating to income tax returns of an individual, fiduciary of an estate or trust, or
corporation; self-employment tax returns, and estate and gift tax returns), subchapter A of
chapter 51 (relating to distilled spirits, wines, and beer), subchapter A of chapter 52 (relating to
tobacco, cigars, cigarettes, and cigarette papers and tubes), and subchapter A of chapter 53
(relating to machine guns and certain other firearms). 92 The failure to file penalty is adjusted
annually to account for inflation. The failure to file penalty does not apply to any failure to pay
estimated tax required to be paid by sections 6654 or 6655. 93
Explanation of Provision
Under the provision, if a return is filed more than 60 days after its due date, then the
failure to file penalty may not be less than the lesser of $435 (in calendar year 2020) or 100
percent of the amount required to be shown as tax on the return.
Effective Date
The provision applies to returns with filing due dates (including extensions) after
December 31, 2019.
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Sec. 6651(c)(1).

91

Ibid.
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Sec. 6651(a)(1).

93

Sec. 6651(e).
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D. Increased Penalties for Failure to File Retirement Plan Returns
(sec. 11 of the Rules Committee Print and sec. 6652(d) of the Code)
Present Law
Form 5500
An employer that maintains a pension, annuity, stock bonus, profit-sharing or other
funded deferred compensation plan (or the plan administrator of the plan) is required to file an
annual return containing information required under regulations with respect to the qualification,
financial condition, and operation of the plan. 94 The plan administrator of a defined benefit plan
subject to the minimum funding requirements 95 is required to file an annual actuarial report. 96
These filing requirements are met by filing an Annual Return/Report of Employee Benefit Plan,
Form 5500 series, and providing the information as required on the form and related
instructions. 97 A failure to file Form 5500 generally results in a civil penalty of $25 for each day
during which the failure continues, subject to a maximum penalty of $15,000. 98 This penalty
may be waived if it is shown that the failure is due to reasonable cause.
Annual registration statement and notification of changes
In the case of a plan subject to the vesting requirements under the Employee Retirement
Income Security Act of 1974 (“ERISA”), the plan administrator is required to file a registration
statement with the IRS with respect to any plan participant who (1) separated from service
during the year and (2) has a vested benefit under the plan, but who was not paid the benefit
during the year (a “deferred vested” benefit). 99 The registration statement must include the name
of the plan, the name and address of the plan administrator, the name and taxpayer identification
number of the separated participant, and the nature, amount, and form of the participant’s
deferred vested benefit. A failure to file a registration statement as required generally results in a
civil penalty of $1 for each participant with respect to whom the failure applies, multiplied by the
number of days during which the failure continues, subject to a maximum penalty of $5,000 for a
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Sec. 6058.

95
Sec. 412. Most governmental plans (defined in section 414(d)) and church plans (defined in section
414(e)) are exempt from the minimum funding requirements.
96

Sec. 6059.

97

Treas. Reg. secs. 301.6058-1(a) and 301.6059-1.

98

Sec. 6652(e). The failure to file penalties in section 6652 generally apply to certain information returns,
including retirement plan returns. The failure to file penalties in section 6651(a)(1), discussed above in section 502
of the bill, generally apply to income, estate, gift, employment and self-employment, and certain excise tax returns.
99
Code sec. 6057(a). Under Code section 6057(e) and ERISA section 105(c), similar information must be
provided to the separated participant.
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failure with respect to any plan year. 100 This penalty may be waived if it is shown that the failure
is due to reasonable cause.
A plan administrator is also required to notify the IRS if certain information in a
registration changes, specifically, any change in the name of the plan or in the name or address
of the plan administrator, the termination of the plan, or the merger or consolidation of the plan
with any other plan or its division into two or more plans. A failure to file a required notification
of change generally results in a penalty of $1 for each day during which the failure continues,
subject to a maximum penalty of $1,000 for any failure. 101 This penalty may be waived if it is
shown that the failure is due to reasonable cause.
Withholding notices
Withholding requirements apply to distributions from tax-favored employer-sponsored
retirement plans and IRAs, but, except in the case of certain distributions, payees may generally
elect not to have withholding apply. 102 A plan administrator or IRA custodian is required to
provide payees with notices of the right to elect no withholding. A failure to provide a required
notice generally results in a civil penalty of $10 for each failure, subject to a maximum penalty
of $5,000 for all failures during any calendar year. 103 This penalty may be waived if it is shown
that the failure is due to reasonable cause and not to willful neglect.
Explanation of Provision
Form 5500
Under the provision, a failure to file Form 5500 generally results in a penalty of $105 for
each day during which the failure continues, subject to a maximum but the total amount imposed
under this subsection on any person for failure to file any return shall not exceed $50,000.
Annual registration statement and notification of changes
Under the provision, a failure to file a registration statement as required generally results
in a penalty of $2 for each participant with respect to whom the failure applies, multiplied by the
number of days during which the failure continues, subject to a maximum penalty of $10,000 for
a failure with respect to any plan year. A failure to file a required notification of change

100

Sec. 6652(d)(1).

101

Sec. 6652(d)(2).

102

Sec. 3405.

103

Sec. 6652(h).
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generally results in a penalty of $2 for each day during which the failure continues, subject to a
maximum penalty of $5,000 for any failure.
Withholding notices
Under the provision, a failure to provide a required withholding notice generally results
in a penalty of $100 for each failure, subject to a maximum penalty of $50,000 for all failures
during any calendar year.
Effective Date
The provision is effective for returns, statements and notifications required to be filed,
and withholding notices required to be provided, after December 31, 2019.
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E. Increase Information Sharing to Administer Excise Taxes
(sec. 12 of the Rules Committee Print and sec. 6103(o) of the Code)
Present Law
Generally, tax returns and return information (“tax information”) are confidential and
may not be disclosed unless authorized in the Code. 104 Return information includes data
received, collected or prepared by the Secretary with respect to the determination of the
existence or possible existence of liability of any person under the Code for any tax, penalty,
interest, fine, forfeiture, or other imposition or offense. Criminal penalties apply for the
unauthorized inspection or disclosure of tax information. Willful unauthorized disclosure is a
felony under section 7213 and the willful unauthorized inspection of tax information is a
misdemeanor under section 7213A. Taxpayers may also pursue a civil cause of action for
disclosures and inspections not authorized by section 6103. 105
Section 6103 provides exceptions to the general rule of confidentiality, detailing
permissible disclosures. Under section 6103(h)(1), tax information is open to inspection by or
disclosure to Treasury officers and employees whose official duties require the inspection or
disclosure for tax administration purposes.
The heavy vehicle use tax, an annual highway use tax, is imposed on the use of any
highway motor vehicle that has a gross weight of 55,000 pounds or more. 106 Proof of payment
of the heavy vehicle use tax must be presented to customs officials upon entry into the United
States of any highway motor vehicle subject to the tax and that has a base in a contiguous foreign
country. 107 If the operator of the vehicle is unable to present proof of payment of the tax with
respect to the vehicle, entry into the United States may be denied. 108
Prior to 2003, customs officials who had responsibility for enforcing and/or collecting
excise taxes were employees of the U.S. Department of the Treasury (“Treasury”). Thus, prior
to 2003, section 6103(h)(1) allowed disclosure of tax information by the IRS to these customs
officials in the performance of their duties. In 2003, U.S. Customs and Border Protection
became an official agency of the U.S. Department of Homeland Security. 109 At that time,
customs officials were transferred from Treasury to the Department of Homeland Security.
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Sec. 6103(a).
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Sec. 7431.
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Sec. 4481(a).
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Treas. Reg. 41.6001-3(a).

108

Treas. Reg. 41.6001-3(b).
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The Homeland Security Act of 2002, Pub. L. No. 107-296 (“Homeland Security Act”), enacted on
November 25, 2002 established the U.S. Department of Homeland Security. Several agencies were combined under
this new department.
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Explanation of Provision
The provision allows the IRS to share returns and return information with employees of
U.S. Customs and Border Protection whose official duties require such inspection or disclosure
for purposes of administering and collecting the heavy vehicle use tax.
Effective Date
The provision is effective on date of enactment.
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