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LETTER OF TRANSMITTAL

CoNGRESs OF THE UNITED STATES,
JoINT CoMMITTEE ON INTERNAL REVENUE TAxATION,
Washington, January 28, 1933.

To Members of the Joint Committee on Internal Revenue Taxation:

There is transmitted herewith a report on ‘‘Federal and State
Death Taxes,” as prepared by the staff of the committee.

The report deals not only with the present status of estate and
inheritance taxes, but also with the history and development of
these levies. In addition, there is a brief discussion of the principles
upon which death taxes are based and of the difficulties encountered
in their administration. The report concludes with comments on
various phases of the subject matter and suggestions for improving
this form of taxation.

It is hoped that this discussion of death duties may serve a useful
purpose in connection with future legislation on the subject.

Very truly yours, T
. W. CoLLIER,

Chairman Joint Commattee on Internal Revenue Taxation.
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LETTER OF SUBMITTAL

CONGRESS OF THE UNITED STATES,
JoiNT CoMMITTEE ON INTERNAL REVENUE TA\ATIOI\
Washington, December &, '1982.
Hou. James W. CoLLIER,
Chairman Joint Committee on Internal Revenue Taxation.

My Drar Mr. Cuamaman: There is respectfully submitted here-
with a report on Federal and State death taxes, as of July 1, 1932.
The study is chiefly factual in character, although some comments
and suggestions have been made on various phases of the subjeet.
The report has been divided into five main parts, as follows: Part I,
historical facts; Part 1I, present status of death taxes; Part III,
principles upon which death taxes are based; Part 1V, difficulties of
subject matter; and Part V, comments and qugestlons There is
also included an appendix coutamuw important data on this subject.

At the conclusion of our extended study of this subjeet, we do not
hesitate to state that, in our opinion, a tax on the transfer of property
resulting {from the death of the owner appears fully justified. When
the tax is graduated in a proper manner it is based on the prineiple
of ability to pay and i1s a good revenue producer.

There is more doubt in regard to the best form of death duty.
The two prineipal existing forms are the estate tax and the inherit-
ance tax. The first is levied upon the entire net estate before dis-
tribution and the second upon the respective shares of the beneficia-
ries. The first form is the ecasier of administration, but the second
appears to be more equitable.

Much is to be desired in regard to the simplification of our death
duties. The Federal Government has two estate tax laws in foree,
1 State has two estate taxes and one inheritance tax, 27 States
have both an estate and an inheritance tax, 19 States have either an
estate tax or an inheritance tax, and only 1 State has no death duty
of any kind. Some of the State laws have many points in common,
but the majority are quite divergent. It is apparent that much
could be done in the direction of suuphﬁcatlon and uniformity by
the cooperative efforts of our Federal and State Governments.

A case recently came to our attention where the property of the
decedent was located in 10 States. The difficulty 1s dealing with
the IFederal statutes and 10 different State statutes is obvious.

No final conelusions have been arrived at on these questions in the
report, but it is hoped that a basis of fact has been established for
their ultimate solution.

Respeetfully submitted.

L. H. ParkEer, Chief of Staff.
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REPORT ON FEDERAL AND STATE DEATH TAXES

FOREWORD

In presenting a report on Federal and State death taxes, the pri-
mary object is to set forth those facts which seem most important for
cons1delat10n in connection with the enactment or revision of legis-
lation imposing such taxes.

While the Federal Government has no jurisdiction in the case of
States taxes, nevertheless it has been deemed necessary to treat of
the taxes 1mposed by the separate States as well as those imposed
by the United States. Three reasons exist for such treatment;
first, because the citizen is chiefly interested in the total burden
imposed by death taxes, not in the sovereignty to which the tax is
paid; second, because the Federal estate tax is definitely connected
with and is dependent upon the State taxes derived from the same
source through the 80 per cent credit provision of the Federal law of
1926; and ’ohird, because it is important to study the relative merits
of the different forms of death duties now in force in this country.

Inasmuch as the inheritance tax and the estate tax produce the
principal revenue, these two forms of death duties will receive the most
attention. Other death duties, such as probate taxes, stamp taxes,
and the like, will receive but brief treatment as they have become of
relatively minor importance.

It has also been deemed necessary to describe briefly the laws of
inheritance and the taxes imposed on the transmission of property
since ancient times. This is because of a lack of agreement in regard
to the correct laws of succession and the proper form of death taxes.
In fact, the laws of succession appear to be only a slight improvement
over those which were in effect 1,500 years before the commencement
of the Christian era, except possibly in regard to the right of female
heirs to take equally with male. In regard to death taxes the im-
portant change has been the principle of graduation in rates.

Following a statement of those facts which seems pertinent for
consideration in connection with future legislation in regard to death
taxes, a discussion of such facts will be attempted with a view of
dmwmo' attention to the controversial issues in connection with this
subject.

The confusion which exists in regard to the proper principles upon

.which death taxes should be based, the inconsistency of our present
taxes, the double taxation which sometimes results from their appli-
catlon all combine to make this subject an important but difficult
one. Tt is believed that comprehensive and just death taxes which
would operate without conflict in the various jurisdictions of this
country would be of very substantial benefit to its citizens.

It is hoped that the report will be found to be substantially accurate
as of July 1, 1932, except as otherwise noted.
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SYNOPSIS -
Part I. Historicar Facrs

’ A. HISTORY OF DESCENT AND DISTRIBUTION

A knowledge of the laws of descent and distribution is necessary in
order fully to comprehend the principles underlying the imposition
of death duties. From a study of these laws, it is believed that the
following facts may be substantiated:

(@) The inherent right of the sovereign to regulate the descent and
distribution of property passing at death has been recognized from
the earliest times.

(b) The most important change which has taken place in the rules
of inheritance and succession has been with respect to the increased
rights of a wife in the property of her husband.

(¢) The rule of primogeniture giving preference to the eldest male
heir, which flourished in the feudal period, has now become practically
extinct.

(d) Subject to the rights of the surviving spouse, the present rule
in practically every country places children first in the order of
sueeession.

(¢) The father and mother are generally next in line after lineal
descendents. In some jurisdictions, however, brothers and sisters
precede parents, and in others both groups share the property equally.

(f) There is no longer any distinction between male and female
heirs.

(9) The power of a person to dispose of his property by will is
generally recognized, except as limited by certain rights granted to
the surviving spouse and in some couniries to certain lineal
descendents.

(h) In a number of foreign countries, and in 8 States of the Union,
the surviving spouse is entitled to one- “half the property acquired dur-
ing marriage, under the community property principle.

B. HISTORY OF DEATH TAXES
1. IN ANCIENT TIMES

Inheritance taxes have existed from the earliest times, being known
in Egypt as early as 700 B. C. The Greeks and Romans also used the
tax.

2. IN EUROPE

After the fall of the Roman Empire, true inheritance taxes no longer
were levied in Europe, but under the feudal system other forms of
death taxes were developed which were levied by the feudal lords.
Following the breakdown of this system, new forms of death t‘l\es
were nnposed Thus, in England a probate duty was levied;
France, a reglstratlon tax; in Gennany, an inheritance tax on collm—
teral heirs and strangers in blood; in many of the Italian cities, an

5



6 FEDERAL AND STATE DEATH TAXES

inheritance tax; and in Spain, a transfer tax applicable to realty only.
These taxes all underwent considerable development. The scope of
the tax was extended to direct heirs in most cases; progressive rates
were adopted ; and different rates were applied to the several classes of
heirs and beneficiaries. England added a legacy tax and a succession
tax and converted her probate duty into a true estate tax; France
developed an inheritance tax and added an estate tax and a gift tax;
Germany adopted an imperial inheritance tax, a gift tax, and an
estate tax, the latter being afterwards abandoned; Italy adopted a
national inheritance tax; and Spain developed an inheritance tax and
added a gift tax and an estate duty.

3. IN THE UNITED STATES

(a) Federal death taxes.—The first Federal death duty was a stamp
tax on receipts for legacies and shares of personal property, which
was enacted in 1797 and repealed in 1802. No further death taxes
were imposed until the Civil War, when legacy, probate, and succes-
sion duties were levied. The legacy and succession duties were
repealed in 1870, and the probate duty in 1872. The next death tax
which met the test of constitutionality was imposed during the
Spanish-American War period, and consisted of a legacy tax applicable
only to personal property. This tax was repealed in 1902.

In 1916 the first Federal estate tax was imposed, which, as amended,
has been in force continuously ever since. The tax was levied upon
the entire net estate of a decedent, and not upon the distributive shares
of the beneficiaries. An exemption of $50,000 was provided, and the
rates were graduated from 1 per cent on the first $50,000 of the net
estate to 10 per cent on the exeess over $5,000,000. Increases were
made in the tax in 1917 and 1919. The latter increase brought the
maximurn rate up to 25 per cent, which was applicable to the amount
of the net estate in excess of $10,000,000. The next change in rates
was in 1924, when the maximuin rate was raised to 40 per cent and a
gift tax was enacted to prevent the avoidance of the estate tax. An
important feature of the 1924 act was the credit allowed, up to 25
per cent of the Federal tax, for State death taxes paid. The higher
rates of the 1924 act were retroactively reduced by the 1926 act to
the level of the 1919 rates, and the gift tax was repealed as of January
1, 1926. For decedents dying after the enactment of the 1928 act,
the maximum rate was lowered to 20 per eent, the exemption in-
creased to $100,000, and the eredit for State death taxes paid increased
to SO per eent of the tax computed at Federal rates. In 1932 an
important revision was made in the Federal estate tax and a gift tax
was reimposed, both of which changes are discussed in a later para-
graph deseribing our present system of death taxes.

(b) State death taxes.—Probate duties were imposed in the Colonies,
the earliest apparently being levied by Virginia in 1687. Pennsyl-
vania became the first State to levy a true inheritance tax in 1826, the
tax being imposed at a flat rate of 2% per cent on collateral heirs only.
By 1892, 14 States had enacted some form of death tax legislation,
applicable either to collaterals or nonresidents, although at that time
only 9 States still retained their tax.

Keonomic conditions, the necessity for additional State revenue, and
the concentration of wealth, undoubtedly resulted, beginning with
1892, in renewed activity in the death-tax field. New York cnacted a
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new inheritance tax law in that year, initiating the principle of
applying the tax to direct as well as collateral heirs. Between 1892
and 1916, 30 States enacted death-tax legislation for the first time.
Ten of these States imposed inheritance taxes on collaterals only; 19
included direct heirs within the scope of their tax; and one State
(Utah) imposed an estate duty at a flat rate of 5 per cent. In addi-
tion, four of the States which had previously imposed death taxes
resumed the taxation of inheritances. The most important principle
developed in this period was that of progressive rates, which was
initiated by Ohio in 1894 and which went hand in hand with the
classification of the heirs into groups according to their relationship
to the decedent.

At the time of the enactment of the Ifederal tax m 1916, 43 States
had a death duty of some kind. Of these States, 31 had an inheritance
tax on hoth direct and collateral heirs, 11 had an inheritance tax
on collaterals only, and 1 had an estate tax. The principle of
progressive rates was recognized, to scme extent at least, in 28 of the
States, while the principle of consanguinity was found in all of the 42
inheritance tax statutes. The average graduation in the rates of tax
on direct heirs was from 1 to 3 per cent, and on distant relatives and
strangers from 5 to 11 per cent.

War and postwar conditions and the enactment of the Federal
estate tax had a profound eflect upon State death-tax legislation
subsequent to 1916. The necessity for added revenue brought
about increased rates, and the Federal credit for State death taxes
resulted in the enactment of additional estate taxes by many of
the States to take advantage of this provision. Wile prior to the
enactment of the Federal tax in 1916 only 5 States had no death
duty in any form, all of these States enacted death taxes in subsequent
years. At the present time only one State (Nevada) has no death
tax, it having repealed its inheritance tax in 1925. The District of
Columbia likewise has no such tax. The important developments in
this recent period of death-tax legislation were the general increase
in the tax burden, the improvement of the administration of the
laws, and the tendency toward estate-tax enactments inevitably
resulting from the credit clause of the Federal law.

Part II. PrEseNT STATUS OF DEATH TAXES

A. IN FOREIGN COUNTRIES

Death taxes are at present imposed in all the principal countries
of Kurope. They take many forms, and often several different
taxes are imposed in the same country. Great Britain, France,
Germany, Italy, and Spain all use a form of inheritance tax, imposed
on the distributive shares of an estate. In Great Britain, France,
and Spain estate taxes, levied against the estate as a unit, are also
mmposed. The estate duty makes up over 90 per cent of Great
Britain’s death-tax revenue. Gifts inter vivos are taxed in France,
Germany, Italy, and Spain, either under the inheritance or estate
tax or by a separate levy.

The estate taxes imposed in Great Britain, France, and Spain are
quite dissimilar. In Great Britain the estate tax is very wide in its
scope, provides an exemption of 100 pounds (about $500), and is
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imposed by brackets at rates graduated from 1 to 50 per cent, without
regard to the principle of consanguinityv. In France the tax is
imposed only on estates of decedents leaving fewer than two children,
and the rates are graduated from 1.2 to 46.8 per cent. Two different
schedules of rates are applied, depending on whether the decedent had
one child or no children. In Spain the tax is imposed by brackets at
rates ranging from 1 to 10 per cent, and any property passing to
direct heirs is entirely exempt.

The inheritance tax in Great Britain takes the form of legacy and
succession duties, which are relatively unimportant from a revenue
standpoint. In the other European countries previously mentioned,
the inheritance tax is generally the principal levy. In these countries
the rates of tax vary with the amount of the share and with the
relationship of the beneficiary to the decedent. Usually the progres-
sive rates are applied by brackets, but in Germany the whole share is
taxed at a single rate according to its size; that is, the rates are pro-
gressive but are applied by totality instead of by bracket. In France
and Germany the maximum rate applicable to children is 15 per cent;
in Italy, 10 per cent; and in Spain, 5 per cent. On strangers in blood,
the maximum rate is 60 per cent in Germany, 56.4 per cent in France,
50 per cent in Italy, and 30.75 per cent in Spain. In Italy transfers
to two or more children or to husband or wife with two or more chil-
dren are entirely exemipt, while in France there is a deduction of
10 per cent from the net amount of the estate for each child after the
fourth. The Italian tax also exempts transfers of 3,000 lire or less
to those of the direct line or between husband and wife. In Germany
a husband or wife is exempt from the tax if there are children living
or represented by issue, while other heirs and distributees are granted
specific exemptions which vary according to their relationship to the
deceasced.

Mortmain taxes are imposed by France, Italy, and Spain upon real
estate owned by corporations, charitable organizations, and so forth.
Such taxes are levied to compensate the Government for the loss of
revenue resulting from its inability to impose death and transfer
taxes on such real cstate due to the perpetual character of corpora-
tions. Other miscellaneous death taxes are also imposed in the
various countries, espectally in France.

\s a general rule, the British dominions have inheritance or estate
taxes, or both, and the Canadian Provinces all have such taxes.
Inheritance taxes are imposed in Kuropean countries other than those
mentioned, including Belgium, Switzerland, Rumania, and the
Scandinavian countries. Yugoslavia has an estate duty, while in
Russia the state takes all of a decedent's property over a certain
amount. Japan imposes an inheritance tax which is applicable also
to gifts inter vivos.

B. IN THE UNITED STATES

1. FEDERAL ESTATE TAX

The Federal death tax is a levy on the decedent’s entire net estate,
and not on the distributive shares. The rates of tax are graduated
according to the amount of the net estate, and are applied by brackets.
No recognition is given to consanguinity. The tax is imposed by
two separate acts, each having its own schedule of rates. One
schedule consists of the rates imposed by the revenue act of 1926, the
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other of the additional tax imposed under the revenue act of 1932,
Under the basic act of 1926 an exemption of $100,000 is provided in
computing the net taxable cstate, and there may be credited against
the tax imposed thereby, up to 80 per cent thereof, any death taxes
paid to the States or Territorics. Under the 1932 act, the exemption
1s only $50,000, and no credit is allowed for Statec death taxes. The
gross and net estates are computed in the same manner under both
the 1926 and 1932 acts.

In determining the gross cstate of the decedent, there is included,
broadly speaking, any property in which the decedent had an interest
at the time of his death; the dower or eurtesy interest of the surviving
spouse; property transferrcd by the decedent in contemplation of
death; property transferred under an agreement reserving a life
interest in the decedent; property transferred by the decedent the
enjoyment of which was, at the time of his death, subject to his power
to alter, amend, or revoke; joint interests held by the decedent with
other persons; property passing under a general power of appoint-
ment exercised by the decedent; the proceeds of life-insurance
policies payable to the estate; and the proceeds of any such policies
payable to named heneficiaries in excess of $40,000.

In computing the net cstate under both the 1926 and 1932 acts
there are deducted, in addition to the respective specific exemptions
heretofore mentioned, the funeral and administration expenses; losses
through fire, theft, etc.; property included in the gross estate which
had been taxed in the estate of a prior decedent within five years;
and devises and bequests to religious, charitable, and similar organiza-
tions. The specific exemption is allowed only to estates of citizens
and residents of the United States.

The rates under the basic act of 1926 range from 1 per cent on the
first $50,000 of the net estate to 20 per cent on that portion of the net
estate in excess of $10,000,000. ¥rom the tax due under this schedule
of rates there may be deducted, as previously pointed out, any death
taxes paid to any State or Territory not in excess of 80 per cent of the
tax computed at Federal rates.

The additional estate tax imposed by the revenue act of 1932 is
determined by first computing a tentative tax at rates ranging from
1 per cent on the first $10,000 of the net estate, to 45 per cent on the
excess over $10,000,000. From this tentative tax there is deducted
the gross tax levied by the revenue act of 1926 before credit is taken
for State death taxes paid. The resulting excess is the additional
Federal estate tax. This tax, plus the net tax imposed by the revenue
act of 1926 after credit is taken for State death taxes, make up the
total Federal levy.

2. FEDERAL GIFT TAX

As a supplement to the estate tax, the I'ederal Government now
imposes a tax upon gifts inter vivos which measurably approaches
the estate tax which would have been payable at the donor’s death
if the gifts had not been made in his lifetime and the property instead
had constituted a part of his cstate, the rates being approximately
cqual to three-fourths of the total Federal estate tax levy. The tax
applies to transfers of property by gift, whether in trust or otherwise,
whether the gift is direct or indirect, and whether the property is real
or personal. The tax is measured by all gifts made after the enact-
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ment of the revenue act of 1932, although it is computed and payable
yearly. The first $5,000 in value of gifts to each person in each calen-
dar year is exempt, except gifts of future interests in property, and
there is a specific exemption of $50,000 which may be applied against
the aggregate net gifts made in the lifetime of the donor. In com-
puting the tax each year, a tentative tax is first computed on the
aggregate of all taxable gifts made since the enactment of the 1932 act,
including the current year. From this tentative tax there is deducted
a tax computed on the aggregate net gifts made prior to the current
year. The resulting excess is the amount due for the current year.
In this way the tax is approximately the same on gifts of any given
amount whether made in one year or over a period of years. The tax
is imposed by brackets, at rates ranging from three-fourths of 1 per
cent on the first $10,000 of the net gifts te 33% per cent on the excess
of the net gifts over $10,000,000.

3. STATE DEATH TAXES

As of July 1, 1932, 47 States had some form of death duty in force,
leaving only one State (Nevada) and the District of Columbia without
such a tax. Of the 47 States levying death taxes, 14 impose an in-
heritance tax only, 27 levy both an inheritance tax and an additional
estate tax, and 6 levy an estate tax only.

Of the 41 States which levy an inheritance tax, 37 impose the tax
on both direct and collateral heirs, 3 impose it on collaterals only,
and 1 State imposes it on nonresidents only. In the 27 States levy-
ing additional estate taxes, the rates are, with one exception, prima
facie based on the Federal tax of 1926, and were enacted for the pur-
pose of absorbing the 80 per cent credit allowed by that statute.
These additional taxes would, in most cases, become void and ineffec-
tive by the repeal of the Federal tax or the 80 per cent eredit provision.
In four of the six States imposing only an estate tax, the rates are
clearly based upon the Federal law. In view of these facts, it is fair
to assume that if it were not for the Kederal law, not over two or
three States would have estate taxes to-day, and it is also clear that
the favored form of death duty in the States is the inheritance tax.

The composite hypothetical inheritance tax in the 37 States im-
posing this levy on both direct and collateral heirs, as mathematically
constructed, shows that the widow is plainly preferred over the hus-
band and children by a larger exemption, although the applicable
rates average about the same. The rates on more remote relatives
are substantially in excess of those imposed on direct heirs, and the
exemptions are much less. Ordinarily, the property of both residents
and nonresidents is taxed, whether passing by will or under intestate
law. In nearly all cases the value of the property for purposes of the
tax is taken as of the date of the decedent’s death. The standard
deductions allowable appear to be the funeral and administration
expenses and the debts and legal claims against the estate. Trans-
fers to the State, or to religious, charitable, or educational organiza-
tions, are usually exempt. The due date of the tax is generally one
year after the decedent’s death, it being paid by the executor or ad-
ministrator and deducted by him from the distributive shares.

The maximum rate of tax on widows and direct heirs in about half
of these 37 States is § per cent or less, while only 4 have a maximum
rate of between 10 and 16 per cent. On strangers in blood, a maxi-
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mum rate of 5 per cent or less is found in only 2 States while 13 States
have a maximum rate of between 10 and 16 per cent. KFour States
impose & maximum rate on strangers of between 25 and 40 per cent.
In view of the fact that at least 75 per cent of the property passes to
direct heirs, it can readily be seen that the low rates applied to this
class materially lower the revenue from inheritance or share taxes.

The exemptions under the inheritance taxes vary from $5,000 to
$75,000 in the case of a widow; from $2,000 to $25,000 in the case of
adult children; and from nothing to $1,000 in the case of strangers in
blood. In 34 out of these 37 States the rates are graduated according
to the size of the share, the limit of graduation ranging from $50,000
or less to as high as $10,000,000.

C. GENERAL FACTS ON DEATH TAXES
1. THE TOTAL DEATH-TAX BURDEN

From a practical standpoint the incidence of both the inheritance
and the estate tax is upon the beneficiaries. Ience, they are more
interested in the total death-tax burden than in who collects the tax
or in what form it takes. The total Federal and State death tax
on estates of different sizes, as applicable to three different distributions
of property, has therefore been computed.

On estates of $50,000 there is no Federal tax. The average State
tax on a distribution to a widow and four children is $190, but it varies
from nothing to $1,700. Where the property all goes to the widow,
the average tax is $446, with the same variation. On a distribution
to a stranger in blood, the average tax would be $3,259.

On estates of $200,000 the minimum Federal tax, after credit for
State taxes, would be $8,300, except in the community-property
States. The average Federal and State tax on a distribution to a
widow and four children would be $9,564; on a distribution to the
widow alone, $11,507; and on a distribution to a stranger, $26,645.

On estates of $1,000,000 the minimum Federal tax is $84,300,
except in the community-property States. The average Federal and
State tax on a distribution to a widow and four children would be
$107,097; on a distribution to the widow alone, $117,441; and on a
distribution to a stranger, $202,993.

On estates of $10,000,000 the minimum Federal tax is $2,026,900,
except in the community-property States. The average Federal and
State tax on a distribution to a widow and four children would be
$2,782,299; on a distribution to the widow alone, $2,784,985; and
on a distribution to a stranger, $3,553,456.

An individual with a $50,000 estate, which he desired to leave to
his wife, could escape all death taxes if he lived in Alabama, California,
Florida, Georgia, Kansas, Maryland, Mississippi, Nevada, New
Hampshire, or Texas. In the case of estates greater than that
amount, the Federal tax, at least, would always apply.

There is little uniformity among the States in the taxation of
estates of $50,000, but as the size of the estate increases, the State
taxes become more nearly the same, due to the influence of the credit
provision of the Federal law. This results from the States having, in
most cases, so amended their statutes as to take full advantage of the
Federal credit.

156838—33—2
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As regards the aggregate death-tax burden on all estates, it appears
that while in 1923 4.8 per cent of the Federal taxes were derived from
death duties, in 1931 only 1.7 per cent of the Federal tax revenue
came from this source. This was due principally to the credit allowed
by the 1924 and sueceeding revenue acts for State death taxes paid.
Since 1915 State death duties have accounted for between 6 and 10
per cent of the total State taxes. In 1930 the total Federal and
State death taxes comprised about 4.5 per cent of the tax revenue of
the Federal and State Governments, while in the same year Great
Britain’s death tax receipts accounted for 19.6 per cent of her taxes.
Just what the net revenue to the Federal Government will be as a
result of the imposition of the additional estate tax in 1932 is uncer-
tain, but it seems probable that the receipts will be about seven
times the amount which would have been received if this tax had not
been imposed, due partly to the increased rates and partly to the fact
that no credit is allowed against the additional tax for State death

taxes.
2. THE CORPUS OF THE ESTATE

Out of the total gross estates aggregating nearly $19,000,000,000
which were reached by the Federal estate tax in the 7-year period
from 1922 to 1928, 68 per cent of the property was made up of stocks,
bonds, mortgages, notes, and cash; 20 per cent consisted of real
estate; and the balance was in miscellaneous property. The propor-
tion of stocks, bonds, etc., is greater in the larger estates than in the
smaller ones, running as high as 81 per cent in the case of net estates
in excess of $10,000,000. The fact that the value of real estate in the
larger estates 1s comparatively small constitutes an argument in
favor of the retention of the estate tax, especially when consideration
is given to the heavy taxes on real property and the notorious in-
effectiveness of the taxes imposed on intangible personal property.

Part III. Princirnes Upox Wuicn Drarn Taxwus ArRe Basep

A, LEGAL CONCEPTS

One legal theory advanced to justify the imposition of death duties
comes down to us from feudal times, and rests upon the old feudal
doctrine that the sovereign has the exclusive right to the property of
his subjects after their death. Under this theory property passes by
will or inheritance only by grace of the sovereign, and death duties are
regarded as exactions made for the privilege granted. This theory
has been abandoned in most countries, and in the United States it has
been superseded by the theory that the power of the States to levy
death duties rests upon their exclusive authority to regulate the trans-
fer of property at death. To justify the Federal Government’s right
to levy death duties, we must necessarily look to a different theory,
namely, that death duties are taxes and may be levied pursuant to the
inherent power of the sovereign to lay and collect taxes. This theory
is relied upon by practically all countries. In upholding the Federal
tax, the Supreme Court has emphasized the fact that the occasion
therefor is the transmission and receipt of property by death, not the
right to regulate its disposition. The court has also held that
Federal death taxes are in the nature of excises and are, therefore,
indirect taxes, which do not have to be apportioned according to
population.
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B. ECONOMIC CONCEPTS

There are many economic theories which are used to justify the
imposition of death duties, the following being those principally
mentioned: (1) The privilege theory; (2) the copartnership theory;
(3) the diffusion of wealth theory; (4) the fee or cost of service theory;
(5) the value of service theory; (6) the back-tax theory; (7) the differ-
entiation of income theory; (8) the faculty theory; (9) the sequence of
inheritance theory; (10) the lump-sum theory; (11) the accidental or
fortuitous income theory; and (12) the distinction between hereditary
and acquired property theory.

The theory most often urged to justify inheritance taxes is the
accidental or fortuitous income theory, under which it is contended
that the death of the owner of property results in a sudden acquisition
on the part of the beneficiaries which increases their ability to pay
taxes. Closely allied with the right of the State to the property of a
decedent at his death is the conception that the right of bequest
mvolves a social privilege for which some compensation rightfully
may be demanded. Under this theory the claim upon the estate of
.collaterals and strangers in blood is less than that of kindred in the
.direet line, and therefore the privilege of participating in its distribu-
tion granted to them by the State may be said to be greater.

C. ESTATE TAX VERSUS INHERITANCE TAX

The estate tax may be said to be imposed on the right to transfer
property, the inheritance tax on the right to receive it. The inherit-
ance tax has the advantage of being adaptable to tax the beneficiary
in accordance with the benefit he receives and with due regard to his
relationship to the decedent. The estate tax, on the other hand,
imposes the same burden on an estate whether it is divided among
a large or small number of beneficiaries, or whether it passes to direct
heirs or strangers in blood.

In spite of the equitable arguments in favor of the inheritance tax,
the estate tax is considered by many to be vastly superior, since it is
more easily and quickly ascertained and much easier to administer.
The schedule of rates is much simpler, and it is not necessary to take
into account the relationship of the beneficiaries or to determine the
tax on life estates and contingent remainders which give rise to so
many complicated problems under an inheritance tax.

Thus, it is believed that the estate tax is the simpler and more
easily administered than the inheritance tax, but that the latter is
the more equitable to the beneficiaries.

D. THE PRINCIPLE OF GRADUATED RATES

Death duties may be graduated either according to the degree of
relationship of the beneficiary to the decedent, or according to the
size of the estate or the distributive share.

Graduation according to relationship may be accomplished either
through a series of exemptions or by different schedules of rates, or
both. Nearly all the State inheritance tax laws provide for both
.graduation by exemption and by rates.
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In the case of the estate tax, the Federal Government and the States
provide for graduation by rates only. There is one exception to the
rule, namely, the State of New York, which has different exemptions
as well as graduated rates in its new estate tax law.

Part IV.—Di1rricurTies or Susiect MATTER

A. CONTEMPLATION OF DEATH

One of the principal difficulties in the enforcement of death taxes
has been the inability effectively to reach by legislation so-called
transfers in contemplation of death, which are widely used as a means
of avoiding death duties. The Federal Government and most of the
States have attempted to restrict this avoidance by providing in
their statutes that gifts made in contemplation of death shall be
included as a part of the taxable estate of the decedent. In practice,
these provisions have been ineffectual, due to the difficulty of pro-
curing evidence to establish contemplation of death.

The New York statute of 1891 was the first in this country to
contain a contemplation of death provision, and to-day 44 States
tax these transfers. The Federal statute has contained such a pro-
vision since its original enactment in 1916. Some of the States
define contemplation of death in their laws while others set forth
time limits within which transfers are presumed (either prima facie
or conclusively) to have been made in contemplation of death. The
conclusive presumption provision of the Wisconsin statute was held
unconstitutional by the Supreme Court as was a similar provision
of the Kederal act of 1926. It is doubtful, therefore, whether any
conclusive presumption provisions may be enforced at the present
time.

With the conclusive presumption provisions invalidated, the only
effectual way to reach transfers in contemplation of death is by a gift
tax. Such a tax is now imposed under the revenue act of 1932.

B. TRUSTS

Closely allied with the avoidance of death duties by gifts in con-
templation of death is the scheme to avoid such taxes through the
medium of a living trust, under which the legal title to property is
placed in another person but the transferor reserves to himself for
life the beneficial enjoyment of the property or the income there-
from. At the present time the Federal Government and practically
all the States include within their death taxes transfers taking effect
in possession or enjoyment at or after death, but the Supreme Court
has held that a transfer in trust with a reservation of a life interest
is not subjeet to tax as a transfer to take effect at death if the legal
title is absolutely divested by the transferor prior to his death. In
view of this holding, it is doubtful if the language employed in most
of the State statutes is broad enough to include transfers in trust
with a reservation of a life estate.

As a result of the Supreme Court’s holding, Congress amended
the Federal law in 1931 to cover such transfers. It thus endeavors
to include the corpus of an irrevocable trust in the gross estate of
a decedent solely because the decedent had a life interest in the
property. There is considerable doubt, however, whether Congress
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may, under the guise of an estate tax, tax transfers inter vivos which
are not in contemplation of death. In the Supreme Court’s decision
this question was left open. Even though it may later be held that
Congress has no such power, these transfers are clearly taxable under
the present gift tax.

C., COMMUNITY PROPERTY

The system of community property, which is operative in Arizona,
California, Idaho, Louisiana, Nevada, New Mexico, Texas, and
Washington, has resulted in a lack of uniformity in the distribution
of the Federal estate tax burden between husbands and wives living
in community-property and non-community-property States. The
principle underlying the system is that all property acquired dur-
ing marriage by the industry of either the husband or wife, or both,
together with the income therefrom, belongs one-half to the hushand
and one-half to the wife. The Federal Government, being bound by
the property laws of the States, is forced to recognize the community-
property system. Thus, on the death of one spouse or the other, the
Federal estate tax may be applied to only one-half the community
estate. Under the scheme of progressive rates, the total tax on the
estate is much less when it is taxed as two separate parcels on the
death of the respective spouses than when it is taxed as a unit, as it
is when the decedent is domiciled in the States where the community-
property system is not operative.

It may be said that on the death of the husband, the wife, in a
community-property State, acquires not her share of the community
property, for that was already hers, but the right to manage, control,
and dispose of it. This right might be sufficient to permit the in-
clusion of the wife’s portion in the gross estate of the husband, and
it may be advisable to enact the necessary legislation to this end and
have it tested in the courts.

D. DOWER AND CURTESY

There is no uniformity among the various States with regard to
the taxation of dower and curtesy interests. Some of the States
expressly tax such interests, while others tax or exempt them under
rulings of administrative officers. In a few States the general ex-
emptions allowed are in themselves considered to be sufficient with-
out making special allowance for dower and curtesy interests. The
theory upon which most States exempt these interests is that they
belong to the surviving spouse as a result of the marriage relation
and are independent of the right of inheritance. The Federal Gov-
ernment expressly taxes dower and curtesy interests or those granted
in lieu thereof.

E. FUTURE INTERESTS

The problem of future interests is one of the most complicated
phases of inheritance taxation, since it involves the valuation of life
estates, vested and contingent interests, and interests which may be
terminated by the happening of some event or the performance of
some condition. These problems are largely avoided under an estate
tax, which is concerned only with the value of the estate as a unit.
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In most jurisdictions the valuation of life estates 1s accomplished
by mortality tables, but as these tables are based on the law of
averages they naturally disregard the physical condition of the life
tenant. However, a definite, if inequitable, rule can be laid down.

Contingent interests, while taxable in most States, offer grave
difficulties. In some States the tax is immediately payable at the
highest rate which would be possible on the happening of the most
remote contingency, with a right of refund if the tax is later found to
be overpaid. Other States use the lowest rate method, with the
right to make additional assessments if necessary. A few States
wailt until the interest vests to impose the tax, while others authorize
their administrative officers to compromise the tax with the parties
mvolved.

F. VALUATION OF PROPERTY

In most jurisdictions, the death tax is levied on the value of the
property as of the date of the owner’s death. In a few other States,
other bases of valuation are used. The Federal law follows the
general rule, and under the regulations adopted thereunder the term
“value” is interpreted to mean the fair market value, which in turn
1s defined as the price at which property would change hands between
a willing buyer and a willing seller, neither being under any com-
pulsion to buy or sell.

Where there is an active market, valuations may be made with
considerable ease. In the case of real estate and inactive or closely
held stocks, however, valuations present great difficulties. Such
values, while technically fact questions, rest entirely on individual
judgment, and it 1s well known that the judgment of different in-
dividuals varies widely in these matters.

G, POWERS OF APPOINTMENT

Owners of property, either by will or deed of trust often delegate to
another person the power to appoint the beneficiary or beneficiaries
who shall receive the property, generally after the termination of an
intervening estate. Such powers are known in the law as powers of
appointment. Transfers resulting from the exercise, and in many
cases, also, from the nonexercise, of a power of appointment, are
to-day taxable in a great many States. The Federal law requires the
inclusion in the estate of a decedent any property with respect to
which he exercised by will or testamentary disposition a general, as
distinguished from a limited, power of appointment.

Under the common law the transfer under a power of appointment
was deemed to originate in the donor of the power, but by statute in
most States the donee is now treated as the source of title. Few
States make any distinction between a general power, which is
practically equivalent to ownership of the property, and a special
power, under which an appointment can be made only in favor of a
restricted class. Cowmplex problems of jurisdiction arise when the
donor of a power lives in one State, the donce in another, and the
property is situated in still another. The situs of the property is
usually controlling, however.
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Part V.—COMMENTS AND SUGGESTIONS

A. LEGAL AND PRACTICAL LIMITATIONS ON FEDERAL ESTATE TAX
LEGISLATION

Federal death taxes are levied pursuant to the power of Congress
to lay and collect taxes, and not under any general power to regulate
the devolution of property, which is a matter exclusively within the
jurisdiction of the States. Being in the nature of excises, which are
indirect taxes, Federal death duties do not have to be apportioned
according to population, but are subject to the rule of geographic
uniformity. They are also subject to the due process clause of the
fifth amendment, which may be invoked when the taxing provision
is so palpably arbitrary and unreasonable as to amount to a confisca-
tion of property, or is so wanting in basis for classification as to lead
to gross and patent inequality. Retroactive legislation will be in-
validated under the fifth amendment if the particular kind of transfer
involved were not subject to the tax when made, although a mere
increase 1n the tax pursuant to a policy of which the taxpayer was
forewarned would not invalidate it.

A practical limitation on the Federal taxing power lies in the fact
that the States also have the power to levy death taxes, and unless due
regard is given to the State taxes the taxpayer will be subjected to an
unreasonable burden. This factor was important in connection with
the granting of a credit against the Federal tax under the 1924 and
succeeding revenue acts for State death taxes paid.

B. INEQUITIES OF THE PRESENT SYSTEM TO THE TAXPAYER
1. SHRINKAGE IN PROPERTY VALUES

Since death taxes are generally imposed upon the valuation of the
property of a decedent as of the date of his death, any shrinkage in
the property between that time and the date of distribution is not
taken into account. In actual cases, shrinkage has been found to be
as great as 60 per cent of the value of the estate, and situations may
arise which will result in complete confiscation of the property. This
could be remedied by providing that the death tax rate should be
determined by the value of the property at the date of the decedent’s
death, but that this composite rate should be applied to the net
value of the estate one year thereafter.

2. RESIDUARY LEGATEES

The widow and those nearest to a decedent are generally made ¢
residuary legatees and devisees of his estate, and since the Federal
estate tax, unless otherwise provided by the decedent in his will, is
payable out of the residue of the estate, these close relatives must bear
the whole burden of the tax while more remote relatives entirely escape
a tax on their shares. This inequity can largely be corrected by the
decedent in drawing his will.

3. UNEQUAL BURDEN ON LIKE AMOUNTS

Due to the fact that the estate tax fastens itself upon the entire
estate and not upon the separate shares, a greater burden is imposed
on a beneficiary who receives a given amount from a large estate than
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one who receives a like amount from a small estate. The testator, in
his will, has the power to regulate the distribution of the tax, however,
and, as pointed out, it is ordinarily payable out of the residue in any
event.

4. MULTIPLE TAXATION

In the past, multiple taxation of the intangible personal property
of nonresident decedents has resulted in unconscionable burdens on
estates in many cases. Death taxes often had to be paid on the same
intangible property to several different States upon the basis of
jurisdictional claims made by these States on one ground or another.
Particularly was this true of corporate stocks. Public opinion forced
the States to adopt corrective measures, and some repealed their tax
on the intangible property of nonresidents while others enacted
reciprocity provisions exempting intangibles of decedents of those
States which did not tax the intangibles of their own decedents.

While the development of reciprocity has been of great benefit to
estates, the Supreme Court, by a series of recent decisions, has also
taken a large part in relieving the burden of duplicate taxation.
In eases involving corporate stocks, bonds, bank deposits, debts, and
so forth, the court has denied the power of a State other than that
of the decedent’s domicile to tax these intangibles. The question
of intangibles having a so-called business situs is left open by the
court, however,

C. INEQUITIES OF THE PRESENT SYSTEM TO THE GOVERNMENT
1. INCREASE IN PROPERTY VALUES

Just as the shrinkage of property values after the death of the
owner causes a hardship on the estate, so the increase in values works
to the disadvantage of the Government. If it is desired to reach this
increase in values the same plan suggested for the taxation of de-
preciated estates could be applied; that is, the rate of tax could be
determined according to the value of the estate at the time of the
decedent’s death, and then be iinposed on the net value of the estate
one year thereafter.

2. BASIS OF PERSONAL PROPERTY IN CERTAIN CASES

Since the Federal estate tax is based on the value of the decedent’s
estate at the time of his death, any increment to the estate after that
time escapes this tax. Whether it is reached under the income tax
depends upon the basis of valuation for the purpose of determining
gain or loss which the property takes in the hands of the taxpayer.
If the basis is the value of the property in the hands of the decedent,
the increment may be reached by the income tax; but if it is the value
at the time of distribution, the increment between the decedent’s
death and that time is not taxed under either the estate tax or the
income tax. All property aecquired from the estate by the executor
takes the basis it had in the hands of the decedent, but where a
trustee acquires personal property by general bequest the basis to
him is the value at the time of distribution. Where the executor and
trustee are the same person, there is a possibility of using one basis
or the other, according to which will most benefit the estate. The
reason for using the date of distribution as a basis of valuation for
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general bequests of personalty is that for practical purposes the
legatee never acquires the property until that time, but the Supreme
Court has held that Congress has the power to fix the basis of personal
property as the value at the date of the decedent’s death in all cases
if it sees fit to do so.

3. COMMUNITY PROPERTY STATES

In the case of decedent’s dying in States having the community
property system, only one-half of the property of the community
estate is normally taxable at the death of either spouse. KEven though
the other half is taxed later, on the death of the surviving spouse, the
total tax is much less than it would have been had the property been
taxed as a unit as is done in the case of decedents of States not having
the community property system. In the case of a $10,000,000 estate,
for example, if 1t 1s taxed as a unit the Federal tax, after credit for
State death taxes, would be $2,026,900. If taxed as two estates of
$5,000,000 each, the tax would be $757,000 in each case, or a total of
$1,514,000. Thus the Federal Government would lose $512,900.

4. LEGAL METHODS BY WHICH THE ESTATE TAX MAY STILL BE AVOIDED

Tax avoidance, as distinguished from tax evasion, is perfectly legal.
Thus, if a person has a general power of appointment over certain
property, he can avoid a tax on his estate with respect to the property
subject to the power by simply failing to exercise it, or by making the
appointment in his lifetime by a deed not of a testamentary character.
Bequests to charitable and similar institutions may be used to reduce
the net estate of a decedent and thus bring it within lower brackets of
the progressive rates. Until the enactment of the present gift tax,
the estate tax could be entirely avoided by the making of gifts inter
vivos, and even now the first $5,000 of gifts to any one person in each
year is not taxed, and there is a general exemption of $50,000 allowed
against the total taxable gifts made by the donor after the effective
date of the act. Life insurance payable to named beneficiaries, to the
extent of $40,000, is exempt from the estate tax, while irrevocable
insurance trusts may be used for the purpose of entirely avoiding the
$40,000 limitation. Trusts of other property may similarly be set up
for the purpose of avoiding the estate tax, but even though the trust
may not be taxable under the estate tax it may be reached under the
gift tax. The rates of the gift tax, however, are one-fourth less than
those of the estate tax.

D. RELATION OF DEATH DUTIES TO THE ACCUMULATION OF WEALTH

The fundamental economic theory upon which the death tax is
based is that every person enjoys only a life interest in his property,
and that upon a person’s death the State may claim the whole of his
estate or any portion it sees fit. Jeremy Bentham, the English jurist
and philosopher, fathered the idea of abolishing intestate succession
except between near relatives, while John Stuart Mill favored the
restriction of the amount which any one might receive either by will
or intestacy. The agitation in this country for the limitation of
inheritance through death taxes was largely projected by Theodore
Roosevelt, when President. Supporting President Roosevelt in his
scheme for progressive death taxes was Andrew Carnegie, the multi-

.
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millionaire steel king and philanthropist, who might have been
expected to be on the other side of the question.

There has been much difference of opinion as to the propriety of
using taxation as a means of bringing about social reforms, but in
1924, when other taxes were being reduced due to a surplus in the
Treasury, the estate tax was jumped from a maximum of 25 per cent
to a maximum of 40 per cent. Clearly this was not done for the
purpose of raising revenue, and as a matter of fact the proponents of
the increase frankly gave a number of “social” reasons for the higher
rates. One was to prevent the accumulation and perpetuation of
large fortunes in the hands of those who contributed little or nothing
to their creation.

It would appear that if death-tax rates are to be fixed from social
considerations, the problem should be approached with the idea of
arriving at a fair average rate which would not bear too heavily on
any ordinary tvpe of cstate.

E. THE DEATH TAX FIELD—WIIO SHOULD OCCUPY IT?

Federal death duties may be justified under the power of Congress
to lay and collect taxes. State death duties, of course, are based upon
the power of the States to regulate the devolution of property. In
spite of the power of the Federal Government to levy a death tax, it
has been contended that it should abandon the field in favor of the
States, particularly on the ground that the States have absolute power
of regulation over property passing at death. It is also contended
that Federal death taxes involve a usurpation of State revenues; that
death taxes are more readily collectible by the States; and that his-
torically the Federal Government has used death taxes only in emer-
gencies.  On the other hand, it is urged on behalf of a Federal tax
that without the Federal Government in the estate-tax field, State
death taxes would disintegrate because of interstate competition for
the residence of wealthy persons; that the great fortunes of the coun-
try are not created in one localily, but from all over the Nation,
which should share in their taxation; that the Federal estate tax is a
necessary corollary to the income tax to reach property not taxed
therecunder in the lifetime of the owners; and so on.

Looking at the problem from a practical standpoint, it would appear
that the following facts may be substantiated:

(1) Before the imposition of the Federal estate tax, the States made
little use of death taxes, receiving only $28,000,000 from this source
in 1915. Only 12 States levied an inheritance tax on lineal heirs, and
they are the ones who usually receive most of a decedent’s property.

(2) In spite of the entrance of the Federal Government into the
death tax field in 1916, the State revenues from this source have in-
creased each year since that time, particularly after the allowance of
a credit against the Federal tax in the 1924 and succeeding revenue
acts for State death taxes paid. Tn 1930, the State death-tax revenue
was over $180,000,000.

(3) The credit provision of the Federal law, which was first limited
to 25 per cent of the Federal tax and was later increased to 80 per
cent, has promoted uniformity in the total death tax burden, par-
ticularly in connection with the larger estates.
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(4) The additional Federal tax inmposed by the revenue act of 1932,
against which no credit is allowed for State death taxes paid, merely
increases the total tax on estates and does not interfere with the
State revenues.

(5) The withdrawal of the Federal Government from the death
tax field would result in the automatic reduction of over half of the
State levies, due to the fact that they impose additional taxes for the
specific purpose of taking up the Federal credit. Some States would
automatically have no death taxes at all and would beconie havens of
refuge for the ultra rich.

No compelling reason can be set forth why the death-tax field
should be exclusively occupied by either the Federal Government or
the States. Strong arguments can of course be advanced in favor
of one or the other, but 1t appears that the most satisfactory solution
of the problem is to leave the matter in the status quo, at least until
some plan can be evolved for apportioning the entire tax field.

F. SHOULD THE FEDERAL GOVERNMENT SUBSTITUTE AN INHERITANCE
TAX FOR THE ESTATE TAX?

In 1916, when the present Federal death tax was first imposed,
Congress adopted the estate tax rather than the inheritance tax
because it was felt that such a tax could be administered with less
conflict than a tax based upon the distributive shares. The deter-
mination of the rights of beneficiaries under the will of a testator or
under intestate law are exclusively matters within the jurisdiction of
the States, and these rights would have to be determined before a
Federal inheritance tax could be applied. Under an estate tax, the
Federal Government is concerned only with the estate as a unit,
before distribution.

Though diserimination in favor of direct heirs is diflicult under an
ostate tax, yet when the Federal estate tax and the State inheritance
taxes arc considered as a unit, the total burden will usually be found
to be lighter on direct heirs than on collaterals and strangers. The
principal reason for [avoring direct heirs is that a man should not be
penalized for making adequate provision for his family, but this can
be accomplished under the estate tax by providing a large exemption.
So far as the incidence of the estate tax s concerned, the whole matter
1s under the control of the testator in making his will.

From a theoretical standpoint, 1t may be argued that if an estate
owes an obligation to the Federal Government, or if it has escaped its
fair share of taxes in the lifetime of its owner, the estate as a unit, and
not the distributive shares in the hands of the beneficiaries, should
pay the death tax.

Thus, from a practical standpoint, it would seem that the estate tax
is best adapted to use by the Federal Government, and its imposition
i1s not unsupported by theory. It is true that the inheritance tax
appears somewhat more equitable, but the possibilities of incorpo-
rating into the estate tax some of the equitable features of the inherit-
ance tax should not be overlooked.

G. REVENUE POSSIBILITIES OF DEATII DUTIES

In 1930, the combined Federal and State death taxes amounted to
$245,000,000, or about 2% per cent of the estimated amount of prop-
erty devolving cach year. In practically the same period, Great
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Britain, with a national wealth of about one-third that of this country,
collected $413,000,000 from death duties, or about 12 per cent of the
estimated amount of property devolving annually in that country.
These death duties accounted for 4.5 per cent of the total internal
taxes in this country (Federal and State), and for 19.6 per cent of
Great Britain’s total internal taxes. This difference may partly be
accounted for by the fact that the British rates are quite high and the
exemption very low, while in this country our rates are fairly low on
the smaller estates and our exemptions are quite large.

What the effect of the additional estate tax levied by the Federal
Government in 1932 will be on the Federal revenues is not definitely
known, but it may be assumed that when the rates are fully effective
the total Federal and State collections will be in the neighborhood of
$400,000,000. As our total rates now measuably approach those of
Great Britain, we should normally collect three times the revenue col-
lected in that country. However, the exemption in Great Britain is
only £100 (about $500),while under our basic Federal taxitis $100,000
and under the super tax $50,000. When smaller estates are thus
eliminated through exemptions, the base of the tax becomes consider-
ably narrowed as large estates are the exception and not the rule.
With an exemption of $100,000, probably less than one-third the total
value of property said to devolve annually in this country is reached
by the Federal tax. In fact, in 1930, only 8,798 Federal estate-tax
returns were filed by resident decedents.

H. SUGGESTIONS

1. POSSIBILITY OF INCLUDING SOME OF THE EQUITABLE PROVISIONS OF THE
INHERITANCE TAX IN THE FEDERAL ESTATE TAX

At the expense of simplicity and certainty, 1t would be possible to
incorporate some of the equitable provisions of the inheritance tax in
the estate tax.

Plan A.—Determination of the statutory exemption according to
the relationship and number of the beneficiaries.

Under this plan, the present specific exemption would be superseded
by a variable one, to be determined by the number of beneficiaries
and their respective relationship to the decedent. A similar plan is
used in the present New York statute.

Plan B.—As an alternative to Plan A, a partial refund of the estate
tax could he made to the direct heirs upon the basis of a recomputation
made after the estate had been distributed.

Under this plan, a tax would first be paid on the entire estate, as
at present, and then a recomputation would be made after distribu-
tion, each share being treated as a separate estate, with rates and
exemptions depending upon relationship to the deceased. A refund
would then be made of the excess of the original estate tax actually
deducted from the share over the tax as recomputed.

2. DIVISION OF THE DEATH TAX FIELD BETWEEN THE STATES AND THE FEDERAL
GOVERNMENT

It is elsewhere pointed out that the only way to preserve the field
of death taxation for the States which wish to use it 1s for the Federal
Government to levy a tax and allow a credit against it for State death
taxes paid. Under the present arrangement, we have State inheri-
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tance and estate taxes, additional State estate taxes, a basic Federal
estate tax, and an additional Federal estate tax. Prior to the impo-
sition of the additional tax by the Federal Government, it actually
collected a minimum of 20 per cent of the tax it levied, leaving the
balance to be imposed and collected by the States. Under the
additional Federal tax, the total Federal portion will be over 60 per
cent of the combined levy in the case of the large estates.

The maximum rate on estates is now 45 per cent, applying to
that portion in excess of $10,000,000. The determination of what
burden estates can reasonably bear 1s a question in which the
States should have a voice. After that is determined, some con-
sideration should be given to what portion of the tax should be
collectedd by the Federal Government and what portion by the
States. Then the Federal Government could levy the maximum tax
agreed upon and allow a credit against it equal to the portion of the
total burden which it is considered the States should levy. The
States could then impose a tax equal to that proportion of the Federal
tax if they saw fit to do so, and in that way the imposition of death
taxes would be greatly simplified and there would be absolute
uniformity in their application.

Inasmuch as the larger estates are usually amassed under the whole
national economic structure rather than in any one State, the credit
. might be allowed on a sliding scale, so that the Federal share of the
total burden would increase with the size of the estate.

3. REVALUATION OF ESTATES

The equity of making some adjustment for depreciation in estates
between the date of the decedent’s death, when the tax is imposed,
and the date of distribution of the property, is apparent. It is hardly
the policy of the Congress to confiscate estates in any case, but unless
some action is taken the tax will continue to border on confiscation
in many instances. A remedy has elsewhere been suggested, namely,
that the rate of tax be determined by the value of the estate at the
date of the decedent’s death and be applied to the net value of the
estate at the time of distribution.

As an alternative to this plan, it might be provided that the tax
should in no case exceed the amount which would be payable if the
highest rate applicable to any portion of the net estate at death
were applied to the entire net estate at its value as of the date of
distribution.

Another plan which might be suggested would be to make no
alteration In rates but to limit the total tax payable to an amount
not exceeding a given percentage, say 50 per cent, of the value of the
net estate at distribution. This method, however, would be dis-
proportionately beneficial to the large estates.

4. DESIRABILITY OF GREATER UNIFORMITY IN STATE STATUTES

While a general uniformity in the death-tax burden has now been
brought about through the mfluence of the Federal credit for State
death taxes paid, there still remain a number of problems which
should be dealt with. The following matters could profitably be
.considered :



24 FEDERAL AND STATE DEATH TAXES

(1) Simplification of death taxes by imposing only one tax instead
of both imheritance and estate taxes.

(2) Uniform classification of beneficiaries in determining rates
and exemptions.

(3) Uniform exemptions for cach class of beneficiaries.

(4) Uniform rates for each class of beneficiaries.

(5) Fuller recognition of the principles underlying the laws of
descent and distribution in determining the rates of tax applicable
to each class of beneficiaries.

5. MISCELLANEOUS SUGGESTIONS FOR LEGISLATION

(@) Taxation of ¢ifts made in contemplation of death under the
gift tax rather than the estate tax, due to difliculty of proving “con-
templation” of death.

() Taxation of transfers in trust which are not clearly of a testa-
mentary character under the gift tax rather than the estate tax, due
to doubtful constitutionality of the present method.

(¢) Attempt to include the wife’s portion of community property
in the estate of husband on basis of the richt to manage, control, and
dispose of her share which she acquires on her husband’s death.

(d) Define ‘“general power of appointment” for purpose of the
estate tax.
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Parr I. HistoricaL Facts
A. HISTORY OF DESCENT AND DISTRIBUTION

1. IN ANCIENT TIMES

A knowledge of the laws of descent and distribution is necessary
in order fully to comprehend the principles underlying the imposition
of death duties. From the earliest times, the sovereign has had the
right to regulate the disposition of property passing at the death of
the owner. This right is based upon the doetrine that originally all
title to property was in the king. The right to dispose of property
at death, therefore, is not a natural right but a privilege, subject to
such conditions as the sovercign may see fit to impose. The Egyptian
Hindu, Hebrew, Mohammedan, Chinese, Roman, and Greek law
all prescribe rules governing the descent of property.

The following quotation translated from ‘‘La Successione Testa-
mentaria Secondo 1 Papiri Grecoegizii,” by Vineenzo Arangio-Ruiz,
shows the absolute title of the king in lands under Egyptian law:

The king, according to documents of the earliest dynasties, was absolute owner
of all lands. The priest had only the use of the lands destined for the Gods.
In compensation for their services, the soldiers received only the right to cultivate
definite amounts of land for their own profit as long as it pleased the seignoir,
wno was always ready to show his power by making the soldiers move from one
place to another. In the most ancient epoch, the enjoyment of goods granted
in subownership by the king or by seignoirs was strictly personal, but it was
natural that the sons of priests and soldiers followed the path beaten by their
fathers, so that it became customary to invest them with the goods left by them.
The king sometimes gave absolute ownership of garden lands to especially deserv-
ing subjects. Under Rameses 11 it became commmon for the sons to succeed the
father in his land. Passage from onc caste to another was rare. Under the
influence of the Greeks there was sanctioned a very liberal privilege in favor of the
first-born.

The principles of the Hindu law of succession are set forth in the
‘Sacred law of Aryes,”” as translated by George Buhler. The follow-
ng quotation sets forth the most important of these laws:

After the father’s death let the sons divide his estate.

Or, the whole estate may go to the first born; and he shall support the rest as a
father.

But in partition there is an increase of spiritual merit.

The additional share of the eldest son consists of a twentieth part of the estate.

The additional share of the youngest consists of the sheep, grain, the iron
utensils, a house.

All the remaining property shall be divided equally.

A woman’s separate property goes to her unmarried daughters.

Srotriyas shall divide the estate of a childless Brahmana.

The king shall take the property of men of other castes.

Thus the Hindu law recognized the doctrine of distributing property
equally among the sons. There were two exceptions to this general
rule. The eldest son was recognized as the head of the house and
received on that account an additional share, and the youngest
received an additional share under the supposition that he was the
weakest. The right of a woman to hold property was recognized
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as was the right of the king to take property of men outside the
Brahmanian castes. By an old Hindu customn, if a man had no son,
he might adopt the eldest son of an appointed daughter.

In the case of the Hebrew law, Moses laid down the following rule:

If a man die, and have no son, then ye shall cause his inheritance to pass unto
his daughters. And if he have no daughters, then ye shall give his inheritance
unto his father’s brethren. And if his father have no brethren, then ye shall
give his inheritance unto his kinsman that is next {o him of his family, and he
shall possess it.

1f the deccased had more than one son each took an equal share
except the first-born, who was entitled to a double portion. The
wife did not inherit from the husband as she was considered to be a
part of his property. Obligation for her support, however, was
mmposed upon the principal heir. The Rabbis established the fol-
lowing order of descent and distributions:

(1) Sons and their descendants, (2) daughters and their descend-
ants (3) the father, (4) brothers and their descendants, (5) sisters and
their descendants, (6) the father’s father, (7) the father’s brothers and
their descendants, (8) the father’s sisters and their descendants, and
(9) the father’s father’s father, ete.

The Mohammedan law doubtless contained the most scientific
rules of succession found in any country. 'This law is difficult to
describe because the various portions which are allotted to each heir
are mathematically worked out and a different rule applied in a
great number of cases. The gencral principle is stated by Shama
Churun Sircar in his lectures on “The Muhammadan law,” as
follows:

The first in order are those persons who are entitled to shares; they are such as
have specific shares allotted to them. 2. After them are the residuaries by
consanguinity, who are all such as take what remains of the inheritance after
the sharers have taken their shares; and, if there be only residuaries, they take
the whole property. 3. Then the residuary for special cause, that is, the manu-
mittor of a slave, and his (or her) male residuary heir. 4. In default of resid-
uaries, the residue remaining after allotment of shares returns or reverts to the
sharers by eonsanguinity according to their respective rights. 5. Then inherit
the distant kindred. 6. Next, the successor by contract. 7. Next succeeds the
person who was acknowledged as a kinsman through another, so as not to prove
his consanquinity through sueh other, provided the deceased persisted in that
acknowledgment till he died. 8. Then the person to whom more than one-
third, even the whole of the property was left by will. 9. Then, or lastly, the
Bayitul-mal, or publie treasury.

There seems to have been no rule of primogeniture in the early
Mohammedan law. Daughters inherited a portion, which was
generally one-half that of a son. The rules of succession were com-
plicated by the existence of polygamy. In case of brothers inherit-
ing from each other, the one with the same father and mother as the
deceased was preferred over the one with the same father only.

The rules of descent and distribution in China are set forth in the
following statement, prepared by Dr. Arthur W. Hummel, of the
Library of Congress:

Inheritanee in China was from ancient times based on custom whieh was recog-
nized by law unless otherwise prohibited. All property was held in common by
the family, but was administered by the elders for the mutual benefit of the clan.

Upon decease of the head of the family, the property might be left intaet or
redistributed aecording to the wishes of the surviving members with the sanction
of the mother. There was no will in the Western sense, but the deceased might
leave a written or oral eharge, whieh, being known to the group as a whole, must,
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as far as possible, be carried out by the decendants, but a will that presupposed
the alienation of property beyond the clan was never recognized as valid. Aliena-
tion of property could take place only before the death of the testator and hence
was always liable to be protested. The right to control the undivided property
was by custom vested in the eldest son, who could not alienate property without
the consent of the mother and younger brothers.

In case of redistribution of property, the mother received a definite share and
the sons shared equally, the share of the daughters being equivalent to a dowery.
In addition to his own share, the eldest son inherited the sacrificial property which
he was obliged to leave intact to the oldest male descendent. If the wife of a
deccased brother had sons of her own, she was ordinarily entitled to the property
of her hushand which she held in trust for her children.

In later periods of Chinese history, sons of concubines shared equally with
legitimate sons, the same being true of illegitimate sons if proven to be descend-
ants of the deccased.

The early Roman law is obscure in regard to succession in the case
of intestaey, the right to dispose of property by will being recognized.
In “Roman Law,” by Hunter, the rules laid down by the one hundred
and eighteenth novel of Justinian, in the early part of the Christian
era, are as follows:

The children of the deceaged, whether sons or daughters, take equal shares per
capita.

Grandchildren take equally the portion that their parent would have taken if
alive [per stirpes]. )

If there are no descendants, the ascendants exclude all collaterals, except
brothers or sisters of the whole blood.

If there are several ascendants, the nearer exclude the more remote, whether
male or female, on the father’s side, or on the mnother’s.

It should be observed that under the Roman law no distinction is
made in favor of the first-born or male heirs.

The early Greek law of the preclassical period contains certain
interesting features. In Corinth, there was an old statute limiting
the actual number of families in the State, which presumably had
the same effect as the law limiting the number of estates in Thebes.
The conservative spirit of Sparta long retained a restriction upon the
subdivision of inheritances, and in Athens it was customary for the
eldest son to keep the family house, the household goods, and the
family name, in addition to his share of the property. This latter
custom resembled to some extent the Hindu praetice. Subsequently,
in classical Greece, these privileges in favor of the first-born dis-
appeared, and the property was divided equally among the heirs.

The rules of deseent set forth in these ancient laws are not materially
different from those which exist in the United States to-day, execept in
regard to the Hindu and Hebrew laws relating to the right of women
to receive property. The rule of primogeniture is hinted at, but not
well established. Whatever advantage the first born received was
offset by certain obligations. The opinion has been expressed with
respect to the Hindu and Hebrew law that the additional portion
granted to the first born was given as a matter of poliey to encourage
him to make an honest distribution of the estate. \While in some
cases under the Hindu law the first-born is allowed to take all the
property, when he does so he is bound to support the entire family.

What has been stated with respect to the laws of inheritance in
ancient countries concerns only civilized nations. 'The rules followed
in the case of primitive man ean only be surmised from certain customs
which existed in savage tribes and which have come under the obser-
vation of civilized man. While it is not feasible to undertake an
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analysis of this subject in a work of this kind, due to the mass of ma-
terial involved, certain interesting features will be mentioned. In
general, the commumty right in the real property occupied by the
savage was superior to the right of the descendants. With respeet
to personal property, it was appnrently common for the heirs of the
decedent to succeed to the same. Where polygamy existed, inherit-
ance often followed the female line instead of the male. In the case
of early kings of the Seottish Piets, brothers succeeded brothers, but
the general rule aceording to modern accounts of savage tribes appears
to have been that sisters’ sons succeeded to their maternal uneles,
beeause kinship through males was unrecognized.

2, IN EUROPE

(¢) Great Britain.—Among the early Britons, an ordinary inhexit-
ance was divided between all the sons equally. Among the S axons
and Danes, sons and daughters shared real and personal property in
like proportion. With William the Conqueror’s advent into England,
the feudal system of dividing land into military tenures was intro-
duced, and under that system descent was naturally to the eldest son,
as he was the first of his generation able to perform the duties of mili-
tary service. Furthermore, the system of entails grew up, and
nothing eould divest an eldest son of the estate that was entailed to
him. Sir William Blackstone, in his Commentaries on the Law of
England, published in 1762, deseribes the law of intestacy as follows:

In personal eslates, the father may sueceed to his children; in land property,
he never can be their immediate heir by any the remotest possibility: In general,
only the eldest son, in some places only the youngest, in others all the sons
together, have a right to succeed to the inheritance; in real estates males are pre-
ferred to females, the eldest male will usually exclude the rest; in the division of
personal estate, the females of cqual degree are admitted together with the
males, and no right of primogeniture is allowed.

Under the existing law in England, the rule of primogeniture
has been abolished, and both sons and daughters share equally in
estates of both personal and real property. Estates tail may now
be converted into fee simple estates by executing a deed to that
effect and enrolling it in the court of chancery. However, a few old
English estates, such as Blenheim and Trafalgar, are perpetually
entailed, and there is no means of eutting them off by legislation.
As a general rule, property ean not be tied up for more than two
generations, due to the rule against perpetuities. But, as there 1s
absolute freedom of bequest in England, and as most property in
England passes by will, there is still the tendency to continue real
estate in families from generation to gencration by means of marriage
settlements and other dispositions of property allowed by law. The
whole blood now have priority over the half blood. The husband no
longer has a right of universal suecession to the wife’s property, but
only a life interest. Moreover, where a child dies intestate without
issue, leaving both parents, the father no longer sueceeds to the exclu-
sion of the mother, and the latter is given an equal share. Under an
old statute of James II, an intestate’s brothers and sisters had a right
to share equally with the mother. Under the present law, the mother
has been restored to her position as sole suceessor. The present order
of descent in the case of intestacy for near relatives, for both real and
personal property, is as follows: First, children and ‘their descendants;
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second, father and mother in equal shares or the survivor alone;
third, brothers and sisters of the whole blood. For a complete de-
seription of the present rules in England, see Exhibit A in the appendix.

(b) France—The early French law was based upon the Roman
civil law, and provided for an equal division of personal and real
property among the children of the deceased. In many parts of the
country, however, these old laws were superseded by local customs
and feudal traditions inspired by the ascendancy of military service.
Many of these customs favored the rule of primogeniture, especially in
Paris, Normandy, Picardy, and Orleans. In the South of France, the
privilege of the eldest son had more difficulty in gaining a foothold
than in the northern part, due to the strong Roman influence. More-
over, this rule was applied only in the case of nonnoble tenures, so
that there were two systems of suceession existing in France at the
same time. There also grew up certain entails in perpetuity which
applied only to estates of hereditary nobility. As a result of the
French Revolution, the privilege of the eldest son was abolished, and
under the Code Napoleon equal division of property among the
children, without distinction as to age or sex, was provided. Entails
in perpetuity, with few cxceptions, were definitely abolished in 1849,
the chief class that remained being tolerated until the families in
question became extinct.

The present French law provides that certain definite minimum
portions of the father’s estate shall go to the children and no amount
of individual or collective disobedience can deprive them of such
shares. This is entirely different from the law in England and in the
United States, where absolute freedom of bequest is permitted, with
the exception of certain marital mghts. Another distinguishing
feature of the French rule in the case of intestacy is the separation of
the property into two equal portions in the case of no issue. One of
these portions goes to ascendants and the other to collaterals.
While neither dower nor curtesy, as such, exist in France, the hus-
band or wife always takes a life interest in a part of the property.
The order of descent in the case of near relatives is: First, children and
their descendants; second, brothers and sisters and their descendants,
one-half; father and mother, one-half, but if only one survive, one-
fourth to the parent and three-fourths to the brothers and sisters;
third, ascendants of paternal and maternal line per capita. For a
deseription of the French law of inheritance as it exists to-day, see
Exhibit A in the appendix.

(¢) Germany.—In the early Teutonic period, property was divisible
among all the heirs of the deceased. As there was a tendency to
keep the land of the tribe or family together, equal divisions among
the children did not always take place. The rules and customs were
different i many localities. Feudalism, with primogeniture in its
wake, began to exercise an influence. In some cases, a representative
member of the family was chosen as a general manager or guardian
for the relations. By the end of the thirteenth century, the right to
dispose of property to a single individual was recognized by law.
There was also the custom of making family compacts which stipu-
lated that land held by military service should descend to the cldest
son. HKventually, a fixed rule was adopted that the eldest son or the
eldest relation should inherit the property. Later the tendency was
toward equal division of the property. As this tendency resulted in
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a splitting up of the landed estates and a weakening of the control by
the nobles, there was later a sharp veaction toward “the rule of primo-
geniture. When Napoleon conquered Germany, the law of the
Code Napoleon was applied. Under this code there was no privilege
of primogeniture, and the property was equally divided among the
heirs. The two broad systems of division and nondivision have from
very early times commingled throughout Germany, and while the
mountainous south has mainly parceled out, the level north has
rather maintained, the large estates which are inherited by a single
heir. 'The latter plan which follows the old German custom of keep-
ing the farm together, appears to have predominated under the
empire. Under the present law of Germany, equal division among
the children is mandatory. This is one of the distinguishing charae-
teristics between that law and the laws of England and the United
States which permit entire freedom of bequest The rights of a
surviving spouse are absolute and do not consist of a life interest.
The order of descent for near relatives is: First, children and their
descendants; second, parents and deseendants; thnd grandparents
and descendants. For a more complete description of the law of
inheritance in Germany to-day, see Exhibit A in the appendix.

(d) Italy—In northern Italy the property was at first divided
equally among the sons. While the father was allowed to give a
limited preference to a deserving son, yet if all the sons were good
and obedient, equal partition was the rule. In southern Italy the
privilege of the first son to inherit the property crept in as the result
of the conquest of this country by the Normans and the introduction
of the feudal system by them. After the conquest of Italy by
Napoleon the rules of descent were governed by the Code Napoleon.
The present rules of descent in Italy are such as would be expected
in the country in which the civil law originated. Children and their
descendants have the first claim on property, but brothers and sisters
precede fathers and mothers in the order of inheritance. Husband
and wife are entitled to a certain portion of the estate, and the owner
can dispose by will of only one-half of his property if there are chil-
dren and of only two-thirds if there are no children. For a descrip-
tion of the Italian law of inheritance as it exists to-day, see Kxhibit
A in the appendix.

() Spain.—Under the old Spanish common law the property of
the deceased was divided equally among his sons and daughters alike.
Later the feudal system brought about a change in the law, and
descent was not limited to an eldest son, but on the contrary all the
sons were required to divide the land equally. In Aragon, King James
IT (A. D. 1307), at the request of the barons, allowed them to leave
an inheritance to a single heir among their children to avoid the
splitting up of estates, and this puvﬂegc was extended in later years
to freemen. 'The %ystem of entails also flourished in Spain, but it
was abolished in 1836 and has never been revived. The present
law is based upon equal division among the children, although the
parents may still reserve a portion in favor of the eldest or another,
and the only obvious privilege still surviving exclusively to an eldest
soxll appears to be the rather empty one of inheriting his father’s
title.

The most interesting feature of the Spanish rules of descent is the
community property principle, which allows the surviving spouse
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one-half of the marriage partnership estate. The father and mother
precede brothers and sisters in the order of descent in taking property
which is left by an intestate. As in Italy, the owner can only dlspose
of a portion of his property by will, the balance going to ‘‘forced heirs.”
For a more complete description of the Spanish law of inheritance, as
it exists to-day, see Exhibit A in the appendix.

3. IN THE UNITED STATES

In this country the power to regulate the descent and distribution
of both real and personal property is (subject to constitutional and
treaty limitations) entirely within the jurisdiction of the several
States. Many differences exist under the various State constitutions
and laws.

The rule of giving prionty to the eldest son in the case of real
property has never been applied in this country. Even during the
colonial period, when land was granted by the King, the colonial
charters provided that it should be held in free and common socage
according to the customs at East Greenwich, in the county of Kent.
Under this custom the land descended to all the sons equally. In
many State constitutions feudal tenure has been abolished and all
lands are declared to be allodial. Entails, for the most part, have been
abolished, and even in the few States where they still exist they are
considerably modified. In some States an estate tail is changed into
a fee simple in the grantee or first taker. In others the first taker has
an estate tail, but after his death the estate becomes one in fee simple
in his issue. In the case of intestacy the general rule is that both
real and personal property are distributed among the children in
equal proportion, without distinction as to sex, subject to certain
rights of the surviving spouse.

A few of the characteristic distinctions between the laws in the
several States will now be considered. In Massachusetts, the order of
descent in the case of intestacy is: First, children and their descend-
ants; second, father and mother; and third, brothers and sisters and
their descendants. Dower and curtesy are recognized, and follow
the common law rule.

In New York, a new law was passed covering descent and distribu-
tion, effective September 1, 1930. Different rules apply to real and
personal property. In the case of real property, the order of descent
is the same as i England, the father and mother preceding the
brothers and sisters. The wife has a dower interest of one-third in the
land of which her husband was seised during marriage. Curtesy, as
such, does not exist, but the husband is entitled to an estate for life
in the lands of which the wife died seised. This life interest may be
defeated by the wife, and her real property is subject to her debts.
In the case of personal property, one-third goes to the widow if there
is issue, but if none and there is a parent, then one-half goes to the
widow and one-half to the parent. If the decedent leaves neither
issue nor parent, then one-half goes to the widow and one-half to
brothers, sisters, or their descendants.

In Pennsylvania, the order of descent to near relatives is similar to
that in New York. However, a certain part of the estate is allotted
to the husband or wife in lieu of dower or curtesy at cominon law.

In the District of Columbia, the civil law rule is followed in the
case of real property, with brothers and sisters ‘preceding father and
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mother, while the common law rule is followed in the case of personal
property, with father and mother preceding brothers and sisters.
Both dower and curtesy interests are provided for in the District.

In Georgia there are several distinctive features. If there is no
issue the surviving spouse is the sole heir. In general, if there are
children, the surviving spouse takes with the children, share and
share alike. Brothers and sisters and father and mother take equally.
This last rule is similar to the one in France. Dower rights exist in
the State but not curtesy rights.

In Louisiana we find traces of the French system. In default of
lineal heirs the estate is .divided into two equal portions, one of
which goes to the father and mother and the other to the brothers
and sisters. The community property principle is recognized, and
the community property includes acquisitions during marriage, but
excludes acqusitions before marriage or with separate funds or by
inheritance or donation. While dower and curtesy, as such, do not
exist, the surviving spouse is reserved certain interests. The power
to disinherit exists, and in this respect the law of Louisiana differs
from that of France, where the beneficiary can not be deprived of
his rightful inheritance or legitime.

In Illinois the rule of descent for near relatives is as follows:
First, children and their descendants; second, father and mother;
and third, brothers and sisters and their descendants. Both husband
and wife are entitled to a life interest in one-third of the real estate
of which the decedent was seized during marriage.

In Missouri the rule is similar to that in Louisiana, where parents
and brothers and sisters share in equal parts in default of issue. The
wife has dower rights, and while curtesy has been abolished, the hus-
band is given rights equivalent to the dower rights of the wife.

In Utah children and their descendants are first in the order of
descent, parents are second, and brothers and sisters and their de-
scendants are third. While dower and curtesy do not exist, the widow
1s entitled to one-third of the real property possessed by the husband
during marriage, to set apart as her property in fee simple.

Texas is a community property State, and one-half of the property
acquired during marriage belongs absolutely to the surviving spouse.
The order of descent is children, parents, and brothers and sisters.

For a complete description of the laws of descent and distribution
in the several States, see Exhibit B in the appendix.

4. SUMMARY

From the foregoing résumé of the history of descent and distribu-
tion, the following conclusions may be drawn:

(a) The inherent right of the sovereign to regulate and control the
descent and distribution of property passing at death has been recog-
nized from the earliest times.

(b) The most important change which has taken place in the cules
of inheritance and succession is with respect to the rights of a wife
in the property of her husband. In ancient times the wife had no
inheritance; later dower rights were granted; and finally the commun-
ity property principle was developed which recognized the wife as
being entitled to one-half of the earnings of her husband.

(¢) The rule of primogeniture, giving preference to the eldest male
heir, was not firmly established in ancient times, but flourished during



HISTORICAL FACTS 30

the feudal period. It has, at the present time, become praetically
extinct.

(d) Subject to the rights of the surviving spouse, the present rule,
followed by practically every country, is that children and their
descendants are first in the order of succession. This is the only rule
which appears to be followed uniformly by all nations.

(¢) The father and mother are generally next in line after lineal
descendants. This rule is not entirely uniform. For example, in
Italy brothers and sisters precede the parents; in France, parents take
one-half and brothers and sisters one-half of the estate; in Georgia
and Missouri parents and brothers and sisters share equally; in the
District of Columbia brothers and sisters precede parents in the
case of real property and follow the parents in the case of personal
property.

(f) There is no longer any distinction between male and female
heirs, as was the case under rules adopted in former times.

(9) The power of a person to dispose of his property by will is
generally recognized. An exception is made in the case of certain
rights granted to the surviving spouse. Moreover, in certain coun-
tries in continental Iurope, such as France and Spain, lineal de-
scendants are entitled to a certain portion of the estate and can not
be excluded therefrom by will.

(h) In some countries, and in a few States of the United States, the
surviving spouse is entitled to one-half of the property acquired during
marriage under the community property principle. Eight States in
this country have community property laws, and this principle is
also recognized in France and Spain.

B. HISTORY OF DEATH TAXES

1. IN ANCIENT TIMES

Inheritance taxes have existed from the earliest times. Egypt
imposed a tax on the transfer of property by inheritance as early as
700 B. C., at a flat rate of 10 per cent. In 117 B. C., an inheritance
tax was levied not only upon real but also upon personal property.
A similar tax was imposed by the Grecian cities and the Byzantine
Empire.

The Romans appear to have copied their first inheritance tax from
the Egyptians. Gibbon, the historian, traces the origin of the tax to
Emperor Augustus, who suggested it to the Senate as a means of
supporting the Roman Army. The tax was called the ‘“vicesima
hereditatium,”” and was levied at a flat rate of 5 per cent on inherit-
ances and bequests. Certain exemptions were allowed to direct
descendants and near relatives, but these exemptions applied only
when the decedent belonged to one of the old families of Rome.
This law remained unchanged for a century or more. The Emperor
Nirva (96-98 A. D.), exempted successions between mother and
child. The Emperor Trajan made the exemption of the direct line
and near relatives apply to all Roman citizens. Though these
exemptions were abolished by Caracalla, they were restored by
Maecrinus. Pliny, the younger, made the first recorded argument
against inheritance taxation, stating that in the direct line it was
an unnatural tax, augmenting the grief and sorrow of the be-
reaved. Gibbon states that the tax was most fruitful as well as most
comprehensive.
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2. IN EUROPE

After the fall of the Roman Empire during the early Middle Ages
there were no inheritance taxes. When the feudal system was
established, however, two forms of inheritance tax, known as the
“relief” and the ‘“heriot,” were developed. These taxes were not
copied from the Roman tax, but were strictly feudal in their origin.
The “relief” was an exaction made by the King in consideration of
his permitting property to pass to indirect heirs rather than to the
Crown. The “heriot” was a duty levied with respect to the peasants
of a lord’s estate. It was imposed at the death of a serf upon the
transfer of his chattels to his heir. With the disappearance of
serfdom and the manorial system, these dues were largely converted
into monetary payments. The ‘“relief’’ was the direct forerunner of
the national inheritance taxes of France, Spain, and Portugal.
Inheritance taxes were imposed in Germany and the Netherlands
during the seventh century, and in Italy before the close of the
fourteenth century. The development of inheritance taxes in the
principal European countries will now be discussed.

(@) Great Britain.—It is possible that the Roman “vicesima
hereditatium” was applied to the British Isles during the third
century A. D., which was the period of Roman occupation, for the
reason that this tax was extended to the outlying provinces. In the
early Anglo-Saxon times, the personal property of a decedent was
subject to an ecelesiastical duty, first called the “sawlsceat’ and later
the “mortuarium.” These duties were paid to the church and were
imposed on all classes. With the advent of the feudal system,
following the Norman Conquest in the year 1066, both the ‘“relief”
and “heriot”” were put into effect. Moreover, the English Crown,
by the Statute of Marlborough (52 Hen. 3, ch. 17), levied a feudal
relief on the direct heirs when they were not present on the estate
by virtue of “prima seisina,” on the theory that the Crown had to
protect the estate against interlopers until the heirs’ appearance.
The exaction of the relief became so oppressive that it brought sharp
protest from the nobles. It was first limited by a charter of Henry I,
and in section 2 of the Magna Carta the amount exacted was regulated
at 100 pounds for an earldom or barony, and 100 shillings for a knight’s
fee, with no additional fees in case of wardship.

By the end of the seventeenth century, the feudal exactions of
“relief” and “prima seisina’’ had fallen into disuse. In lieu of these
duties, England imposed, under the stamp tax act of 1694, a duty
of 5 shillings on the probate of wills and letters of administration
covering personal estates in excess of £20. This duty was copied
from the Dutch. It was imposed for a period of four years, but when
it expired in 1698 it was renewed with the rates doubled. This flat
10 shilling tax, which applied only to personal estates, lasted until
Lord North’s reform in 1779. The development of this duty shows
the steady rise of the graduated-tax theory. Following the original
act of 1694, acts imposing probate duties were enacted in 1698,
1779, 1783, 1795, 1798, 1801, 1804, 1815, 1880, and 1881. Under the
basic act of 1694, the flat rate of 5 shillings was imposed regardless
of the amount of the estate. It took many years to effect a uniform
rate per pound. A still longer period elapsed before the rate per
pound was increased with the size of the estate. In the case of an
estate of £100, the probate duty under the 1694 act was 5 shillings;
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under the 1698 act, 10 shillings; under the 1795 act, £2 10 s.; under
the 1815 act, £3; and under the 1881 act, no tax. In the use of an
estate of £100,000 the duties were as follows: Under the act
of 1694, 5 shillings; under the act of 1698, 10 shillings; under the
act of 1795, £40; under the act of 1815, £2,250; under the aet of
1881, £3,000. This shows that there was a decrcase in the tax on
the smaller estates but an inerease on the larger ones. For a more
complete statement of these facts, see Exhibit C in the appendix.

In 1789, England levied another form of death duty by imposing a
tax on legacies. This applied to personal property passing to the
legatee, and was in addition to the probate duty. The rates were
2 shillings and sixpence on £20; 5 shillings on £20-£100; and 20
shillings on amounts over £100.

Other legacy duties were imposed by aets passed in 1783, 1789,
1796, 1804, 1805, 1806, 1808, and 1815.

Under an act passed in 1853, the British Government imposed a
suceession duty on the share of a beneficiary in the real property of a
deeedent. While the rates were set up at a certain fixed pereentage,
they varied according to the degree of eonsanguinity of the beneficiary.
A legacy duty was also imposed by the 1853 act. Under this act, the
rates for both legacy and sueeession duties were 1 per cent with respect
to lineal issues and ancestors, and 10 per eent with respect to strangers
in blood.

Thus at the time of the Ameriean Civil War there were three death
duties imposed by England:

A probate duty, chargeable against the mass of the estate.

A legacy duty, chargeable against each legaey or distributive share.

A sueeession duty, ehargeable against sueeessions to real property.

The first true estate tax imposed by Great Britain was in 1894,
although this tax appears to have had its origin in the probate duty
already described. This duty superseded the probate duty, and
taxed both personal and real property. The legacy and succession
duties were retained. At the present time, Great Britain imposes the
following duties: (1) The estate tax, (2) the legaecy and succession
duty, (3) the corporation duty.

This last duty 1s levied to compensate the Government for the other
forms of death duties which corporations escape due to their perpetual
character. Each of these duties will be discussed more fully under
the subjeet of ““ Description of Present Status of Death Duties.”

(b) France—In France, the inheritance taxes grew out of feudal
exaetions, like the “relief’” which the king elaimed as feudal lord.
A registration fee was provided for in 1539, and in 1553 Henry II
extended it to inelude testamentary dispositions. Louis XIV, in
1703, applied the registration fee to all transfers of immovables to
persons not in direct line. This fee applied whether the transfers
were made during life or at death. In addition, a tax of 1 per eent
called the ‘“eentiéme dernier,” was imposed on the transfer of such
immovables. Except for a few modifieations, these transfer taxes
remained unchanged until the last decade of the eighteenth century.
Under the Registry Act of December, 1790, the following taxes were
imposed on inheritances of movables and immovables: Direet line,
one-fourth of 1 per cent; surviving spouse, 1 per eent; near relatives,
2 per eent on immovables, 1% per cent on movables; distant eollaterals,
3 per cent on immovables, 1} per cent on movables; strangers, 4 per
eent on immovables, 1% per eent on movables.
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The Registry Act of December, 1790, was superseded by the law
of 22 Frimaire an VII. Under this act, the direct line paid one-fourth
of 1 per cent on movables and 1 per cent on immovables, the surviving
spouse paid five-eighths of 1 per cent on movables and 2% per cent on
immovables, and all others paid 1% per cent on movables and 5 per
cent on immovables. While changes were made by the acts of
April 28, 1816, and April 21, 1832, they affected only the collateral
classifications and the rate, and were only amendments to the original
act. In 1850, the distinction between movables and immovables was
removed. Additional rates were added to those imposed in 1832,
which made the tax range from 1% per cent in the case of direct heirs
to 11% per cent in the case of strangers.

From 1850 to 1901, a few minor amendments were made, some
slightly increasing the rates and others improving the administration
of the tax. In 1901, the rates were made progressive, being graduated
from a minimum of 1 to a maximum of 2% per cent on net shares of
over 1,000,000 franes in the case of direct line, and from a minimum
of 15 to a maximum of 18} per cent on net shares over 1,000,000
franes in case of strangers in blood. The fundamental features of the
1901 act were that the rates were progressive by brackets and that the
tax apphied to the net instead of the gross estate. The progressive
feature of this act 1s distinguishable from that of the English estate
duty of 1894. Under the latter, the increasing rates apply to the
total property, whereas under the former the progressive rates applied
only to the succeeding inerements of the inheritance.

The 1901 act contained many provisions to check evasions. In
1907 England and France agreed to furnish each other with data on
personal property of decedents of the other country. In 1910, the
law was amended so that children of the decedent paid from 1 per cent
on the first 2,000 francs of their inheritance to 6% per cent on the
excess over 50,000,000 francs, while the rates for brothers increased
from 10 to 18% per cent and for strangers from 18 to 29 per cent.

Under the finance bill of December 31, 1917, there was, first, a
progressive succession duty, with deductions allowed to heirs with
large families; second, a special estate duty, progressive and graduated
according to the number of children left by the decedent; and, third,
a graduated gift tax. The rates were greatly increased by the finance
act of June 25, 1921, but in order to prevent the entire confiscation of
the estate, a provision was inserted that the total of the tax on any
one share should not exeeed 80 per cent. The rates of the succession
duty and the special estate duty were increased one-fifth in 1924.
The present French death duties will be discussed more fully under
the subject of “Description of Present Status of Death Duties.”

(¢) Germany.—In Germany, a feudal due was exacted called the
““erbkauf.” It was different from the “relief’” in that the heir did
not purchase his title from the feudal lord. 1f the vassal desired his
property to pass to certain relatives, he made a payment before
death to the feudal lord. This was the erbkauf. As in most coun-
tries during the feudal period, servile dues were imposed upon peas-
ants of the estate. These servile dues lasted until the reform of
Stein, during the Napoleonic era.

The first mheritance tax, as such, appears to have been levied by
the German State of Baden-Durlach, in 1622. Other German States
levied inheritance taxes during the seventeenth and eighteenth cen-
turies. None of these taxes applied to direet heirs, and the rates
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were moderate. In later years, different rates were introduced, based
upon the degree of collateral relationship. The first law to introduce
progressive rates was enacted by Sehaumburg-Lippe in 1811. In
1822, Prussia allowed a special exemption in the case of bequests to
servants and employees of a decedent. After 1880, direct descendants
were taxed. Alsaece-Lorraine, after its incorporation into the empire,
kept the rates on the direct heirs of the French enregistrement duty;
Hamburg, in 1894, taxed children of the decedent 1 per cent, grand-
children and parents, 3 per cent; stepchildren and step-parents, and
children-in-law, 4 per cent; and adopted children, 6 per cent. Lubeck,
two years later, adopted similar rates, but Bremen did not tax the
direct line until 1904. 'The problem of multiple taxation became acute
in Germany, and resulted in the enactment of the Imperial tax in
1906. The rates were 4 per cent on near relatives where there was
less than 20,000 marks, and beyond that amount were progressive.
On strangers in blood, the basic rate was 10 per cent. To prevent
sudden jumps in tax in the transition from one schedule division to
the next highest one, it was provided that the rate of the higher division
would apply only so far as it could be paid out of half of the amount
by which the mmheritance exceeded the lower limit of the schedule
division. To prevent evasion by gifts, a gift tax was enacted with
the same rates as the inheritance tax, and it was provided that all
separate gifts to any separate individual, made within a period of five
years, should be treated as a single grant for tax purposes.

Under the law a certain portion of the inhertance tax collected
was allotted to the States. Most of the States discarded their own
inheritance taxes and accepted their allotted share of the revenue
from the Imperial tax. In 1919 an estate duty was levied and the
rates progressed from 1 per cent on the first 2,000 marks to 5 per cent
on the excess over 2,000,000 marks. This duty was levied on the total
estates of all German citizens, and in the case of foreign residents,
real property and business assets outside of Germany were exempt.
The inheritance tax law of 1919 also levied a tax on individual legacies
and successions. The rates varied both with respect to the amount
of property involved and the degree of relationship of the beneficiaries
to the decedent. Both direct heirs and collaterals were taxed. The
present system of taxation in Germany will be discussed under the
subject of ““Description of Present Status of Death Duties.”

(d) Italy.—At the time of Frederick II, the feudal lord had author-
ity to levy a tax called “gabella hereditaria” on property passing at
death in the case of intestacy. At the end of the fourteenth century
many Italian cities adopted inheritance taxes. Genoa, in 1395,
taxed all inheritances irrespective of relationship. Florence followed
with a similar tax in 1415, but charitable bequests were exempted.
Venice and Mantua adopted collateral inheritance taxes in the latter
part of the sixteenth century. During the occupation of the Italian
States by Napoleon the French tax was applied.

When the unification of the Italian States took place a tax law
was passed on April 21, 1862, which strongly resembled that of
France. Increases in rates were made in 1866, 1868, 1870, 1888,
and 1894. 1In 1902 a new law was enacted and the rates were made
progressive by brackets. On the direct line the rates varied from
0.8 to 3.6 per cent, while on strangers the rates were graduated from
15 to 22 per cent. An additional mortmain tax, imposed under an
act passed in 1874, was retained.
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In 1914 the rates were increased and the progression changed from
bracket to totality, which made the final tax paid by the beneficiaries
somewhat higher. By a royal decree of November 24, 1919, the
rates were again increased, so that direct heirs paid 12 per cent when
they received more than 20,000,000 lire; brothers and sisters, 26 per
cent; and strangers, 50 per cent. The rates for these heirs were 4
per cent, 12 per cent, and 26 per cent, respectively, even where the
share was as low as 100,000 lire. Charitable bequests and bequests
to churches for masses were taxed at flat rates of 5 per cent and 2 per
cent, respectively. This act also imposed a further tax where the
prior wealth of the heir exceeded 200,000 lire. The rates were 5 per
cent where the prior wealth was between 200,000 and 400,000 lire;
8 per cent between 400,000 and 600,000 lire; and in excess of 600,000
lire, 10 per cent. By an amendment this additional tax could not
exceed one-third of the heir’s wealth minus 200,000 lire. The 1919
tax was enacted while the Socialists were in control of Italy.

When the Facisti secured control of the Italian Government the
inheritance tax laws were revised by an act passed on August 20,
1923. Inheritance within the family circle, including transfers to
uncles and nephews, were exempted altogether from inheritance tax.
Progressive rates running from 12 per cent on the first 10,000 lire to
50 per cent on the excess over 10,000,000 lire, were established for
bequests to distant relatives and strangers. The present Italian
death duties will be discussed more fully under the subject of ¢ Descrip-
tion of Present Status of Death Duties.”

(¢) Spain.—In Spain feudal exactions continued as royal taxes
until 1792. In that year inheritances of real property were made
subject to a ‘ransfer tax. In 1829 collateral descendants and stran-
gers in blood were taxed at different rates. Transfers to direct heirs
were exempted from the transfer tax in 1835. Inheritances of
personal property were not subject to the transfer tax until 1864.
In 1901 an inheritance tax was adopted with a schedule of propor-
tional rates containing 11 collateral classifications. Children and
grandchildren were taxed at 1.4 per cent, and strangers in blood were
taxed as high as 12.6 per cent. The progressive rate principle was
first applied in 1905, when strangers in blood were taxed at different
rates according to the amount received. This same principle was
extended to all beneficiaries in 1910, with the exception of widows
and illegitimate children. Unlike the French law, the progression
was based upon the total amount of the inheritance instead of by.
bracket. The rates under the 1910 act were from 1 to 2 per cent on
legitimate children and from 17 to 20 per cent on strangers in blood.
In 1910 Spain also imposed an annual mortmain tax on corporations.
The law was again changed in 1920. While the corporation mortmain
tax was retained, lineal descendants were taxed from 1 to 5 per cent
and parents from 5% to 6% per cent. The tax on collaterals was
increased, the highest rate being 25% per cent. A flat rate of 20 per
cent was imposed upon bequests to churches. The present Spanish
death duties will be discussed more fully under the subject of
“Description of Present Status of Death Duties.”

3. IN THE UNITED STATES

(a) Federal death taxes—(1) Post-revolutionary period.—The first
reference to inheritance taxes in the United States is in the report of a
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special committee on finance which, in 1794, recommended to the
House of Representatives the imposition of graduated stamp duties
upon inventories of the effects of deceased persons, receipts for lega-
cies of personal property according to the value thereof, the issuance
of letters of administration, and the probate of wills (State Papers,
Finance Vol. I, p. 277). Three years later Congress, under the act
of July 6, 1797 (ch. 11, 1 Stat. 527) levied, among others, the following
taxes, to be collected by stamps:

Upon receipts for legacics and shares of personal property: Between
$50 and $100, a tax of $0.25; between $100 and $500, a tax of $0.50;
for each additional $500, a tax of $1; shares under $50 were exempted
as were those of widows, children, and grandchildren.

This tax was like the English legacy duty in that the mode of col-
lection was by stamp duties levied on the receipts evidencing the

ayment of legacies or distributive shares of personal property, and
in that the amount was charged upon the legacies and not upon the
residue of the personal estate. It was continued in force for a period
of four years, and was repealed in 1802 (act of June 30, 1802, ch. 17,
2 Stat. 148) along with other internal revenue taxes. During the
War of 1812, no taxes upon inheritances were levied, although Secre-
tary Dallas recommended a tax on inheritances and bequests in a
report submitted to Congress on January 21, 1815 (American State
Papers, Vol. VI, p. 887). The necessity for extra taxes at that time
was due to the war with England, and as the Treaty of Ghent had
already been signed, Congress did not act upon the suggestion of the
Secretary.

(2) Cunl War period.—During the Civil War period, the death
duties imposed by Congress greatly resembled those existing in Eng-
land, and this parallel was observed by the Supreme Court in Scholey
». Rew (23 Wallace 331, 349), and Knowlton ». Moore (178 U. S. 41,
50). There were three taxes imposed:

A legacy duty, chargeable against each legacy or distributive share.

A succession duty, chargeable against successions to real property
by deed or will.

A probate duty, chargeable against the mass of the estate.

Secretary Chase first suggested a legacy tax in his annual report
for 1861. Such a tax was adopted by Congress under the act of July
1, 1862, (ch. 119, sec. 111 and 112, 12 Stat. 432, 435-6). By this act,
only personalty in excess of $1,000, transferred by bequest or inherit-
ance, was subject to tax, and the rate was graduated according to the
degree of consanguinity of the beneficiary. This tax thus compre-
hended only legacies and distributive shares of personal property,
and was payable by the executor. The rates as provided by this law
were graduated as follows:

Lineal issue or ancestor, brother or sister, 0.75 per cent.

Descendant of a brother or sister, 1.5 per cent.

Uncle or aunt, or descendant of same, 3 per cent.

Great uncle or aunt or descendant of same, 4 per cent.

Other collateral relatives, strangers in blood, or corporations, 5
per cent.

The tax was applied only when the entire personal estate was in
excess of $1,000, but in such event the rates were applied to each
legatee’s share, regardless of whether such share was in excess of
$1,000 or not. No person, when receiving a legacy from an estate of
$1,000 or more, was exempt from tax, except a husband or wife of the
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deceased. The executor, administrator, or trustee was required to
pay the tax before making distribution to the legatees, and the tax
was made a lien upon the property until fully paid. This tax was
not as productive as had been generally expected. It was estimated
that it would produce $1,000,000 annually, but actually it produced
only $56,592.61 in 1862 and $311,161.02 in 1863. (I£x. Doc., No. 4, 2d
sess., 46th Cong., 1879-80, p. 171.) A new tax bill was framed in
1864, in which Congress increased the tax rates on legacies of personal
property and imposed a tax on successions to real estate. While
husband and wife were exempt from the legacy tax, there was no
provision for their exemption from the succession tax, but an amend-
atory act (March 3, 1865, 13 Stat. 481), which was made retroactive,
provided that the succession tax should not be imposed where the
successor was a widow. The rates established were as follows:

Increase
in leg-
Rates | Rates acy
ou sue- | on leg- | rates
cessions| aeies over
1862
law

Per cent|Per cent|Per cent

Lineal issue or aneestor 1 1 0.25
Brother or sister___.___ 2 1 .25
Deseendant of a brother or sister . 2 2 .50
Unele or aunt, or deseendant of same_ 4 4 1.00
Great uncle or aunt, or descendant of same. .. ________________ - 5 0 1.00
Other collateral relatives, strangers in blood, or corporations____________________ 6 6 1.00

In the case of legacies, the administrator or executor was charged
with the duty of making the return and paying the tax; but in the case
of successions, the person liable for the tax was required to furnish
full account of the succession. In order to prevent the giving away
of property before death for the purpose of avoiding the succession
tax, 1t was provided that deeds and gifts, made without valuable and
adequate consideration, conveying any real estate to any person,
whether they purported to vest the estate either immediately or in
the future, should be considered as a succession and taxed as such.
(13 Stat. 1, 289.) The comnussioner decided that under the law the
consideration must not only be valuable but also adequate, and when
the consideration 1s inadequate, a succession tax must be paid on the
entire estate conveyed. (3 Internal Revenue Record, p. 197.) The
special revenue commission recommended that, since such a tax
had little influence in checking the development of the country, it
should be made productive of large revenue. It was estimated that
the entire property of the country changed hands once in 32 years
(the lifetime of a gencration), and that assuming the legacy and
succession duty at an average of 1 per cent, the receipts from this
source should yield annually $5,000,000. The entire real and per-
sonal property in the United States in 1860 was estimated at $16,159,-
616,086. (Kennedy, Eighth Census, p. 195.) However, for the year
1865 only $543,000 was collected while a similar tax in Great Britain
yielded $11,000,000. The law was further amended by the act of
July 13, 1866 (14 Stat. 140). Under the previous laws, if the total
personal property was in excess of $1,000, it was all subject to tax.
By this law, the legacy to a minor child was taxed only on the amount
in excess of $1,000. The tax on both legacies and successions was



HISTORICAL FACTS 43

repealed by the act of July 14, 1870 (16 Stat. 257). The repeal was
effective October 1, 1870, and the repealing act provided that any
taxes levied upon bequests or devises of any real or personal property
made to a literary, educational, or charitable institution which had
not already been paid, were not to be collected. The reasons given
in the Senate for the repeal of such taxes were: .

It was proposed to repeal certain other taxes, and if this was done there would
be no officers charged with the special collection of these taxes, and most of the
taxes were paid by direct descendants. This was the most natural way for a
father to dispose of his property. As so little tax was collected from collaterals
it was not worth while retaining such a tax if the tax on direct heirs was repealed.
(Cong. Glohe, 2d sess., 41st Cong., 1869-70, p. 4708, column 3.)

The collections from 1865 down to the date of repeal steadily in-
creased, doubtless due to a growing familiarity with the law on the
part of the public and officials. In 1866 collections rose to $1,170,977.
In the next four years they steadily increased, until in 1879 a total of
$3,998,024 was returned. The following table shows the collections
from 1863 to 1871:

Year Legacies Suecessions | Year | Legacies Successions

$56,592.61 |_______________ --|$1, 244, 837.01 | $1, 189, 756. 22
BIIA6Y 02| e --| 1,672,582.93 | 1,419, 242,57
506, 751. 85 $39, 951, 32 -| 1,430,087.34 | 1,074,979.79

o[ 924,823.97 216, 154. 88
1, 228, 744. 96 636, 570. 19 FItOCATEE SSEn SRE 8,893,969.33 | 5,911, 678. 57

1,518,387.64 | 1,305, 023. 60

The statistics of these inheritance taxes show some interesting facts.
The greater part of the taxes collected were at the minimum rates—
over 67 per cent in the case of legacies and over 70 per cent in the
case of successions. There were three Territories—Dakota, Idaho,
and Wyoming—in which no taxes on either legacies or successions
were collected. In Montana no legacy tax was collected, and in
Colorado and Utah no succession tax was collected. About 55 per
cent of these taxes were paid in New York, Massachusetts, and Penn-
sylvania. Every year these three States also led in the amount of
legacy tax paid. Ohio, however, took third place in the amount of
succession duties paid except in 1869. On the whole, these taxes were
considered just and equitable. In Congress it was said:

The general idea is that if anything in the world should pay a tax it is legacies
and successions, because they are supposed to be in the nature of a gift to the

party receiving them without any consideration moving from him. (Cong.
Globe, 2d sess., 41st Cong., 1869-70, p. 4708, column 3.)

In the Internal Revenue Record we find the following statement:

This tax is in principle one of the best, faircst, and most easily borne that
political economists have yet discovered as applicable to modern socicty. (9 In-
ternal Revenue Record, p. 113.)

By the act of July 1, 1862, the following stamp duties were imposed
upon the probate of wills or letters of administration:

Where the estate does not exceed $2,500, a tax of $0.50.

Where the estate exceeds $2,500 but not $5,000, a tax of $1.
Where the estate exceeds $5,000 but not $20,000, a tax of $2.
Where the estate exceeds $20,000 but not $50,000, a tax of $5.
Where the estate exceeds $50,000 but not $100,000, a tax of $10.
Where the estate exceeds $100,000 but not $150,000, a tax of $2C.

156838—33———+4
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By the act of June 30, 1864, the above duties were increased to $1
on any estate below $2,000, while for every $1,000 or fraction thereof
in excess of $2,000 an additional 50 cents was charged. In addition,
all bonds, receipts, or other legal decuments connected with the
administration of an estate were also taxable. These taxes were
repealed in 1872.

(3) Income tax of 1894.—The act of August 27, 1894 (Ch. 349, sec.
28, 28 Stat. 509, 533), included as income for the purpose of the in-
come tax, property acquired by bequest or devise. This statute was
declared unconstitutional by the Supreme Court on the theory that
the income tax was a direct tax and must, therefore, be apportioned.
(Pollock ». Farmers’ Loan & Trust Co., 157 U. S. 429; 158 U. S. 601.)

(4) Spanish-American war period—The next death duty imposed
by the United States was enacted by the act of June 13, 1898 (Ch. 448,
sees. 29 and 30, 30 Stat. 448, 464-466). Under this act, as construed
by the Supreme Court in Knowlton ». Moore (178 U. S. 141), the tax
was imposed upon legacies or distributive shares, and not upon the
whole estate. The following rates were established under this aet:

Size of legacy

Legacies to—
$10,000 $25t,000 $100,000 $500,000 to oyer
° )

to to
$25,000 | $100,000 | $500,000 | $1,000,000 | $1,000,000

Per cent | Per cent | Per cenlt Per cent Per cent
3/

Lineal issue or ancestor; brother or sister......... 34 1% 14 1% 24
Descendants of brother orsister___.__.._._._.____ 114 2l 3 3% 415
Uncle or aunt or descendants of same____.__..____ 3 415 6 7% 9
Great uncle or aunt or descendants of same______ 4 6 8 10 12
Other collateral descendants or strangers in blood _ 5 7Y% 10 1234 15

This act was amended in 1901, and repealed on April 12, 1902. The
tax was limited to personal property passing by will, by intestate laws,
or by transfers intended to take effect in possession or enjoyment at
death. No tax was imposed upon estates of less than $10,000.
Husband and wife were wholly exempt from taxation, and contingent
remainders were not taxable. By an amendment in 1901, charitable
and similar bequests were exempt from tax. During the fiscal years
1899 to 1907, inclusive, a total of approximately $22,500,000 was col-
lected from this source. The effective date of the repeal of the tax
was July 1, 1902, but the repealing statute excepted from its opera-
tion taxes imposed prior to that date, and under the act of June 27,
1902, provision was made for the refund of any tax collected on an
interest not vested in possession or enjoyment prior to the effective
date of the repeal. In 1915, the Supreme Court, in the cases of
United States ». Jones (236 U. S. 106) and McCoach ». Pratt (236
U. S. 562), held that where the period of administration had not ex-
pired prior to July 1, 1902, the beneficiaries were without legal right
to demand distribution prior to the repeal, and such undistributed
interests were not, therefore, subject to tax. As the period for filing
claims had expired, Congress, by a special act passed March 20, 1928,
authorized refunds where the tax was collected on interests which had
not vested in the legatees and distributees prior to April 12, 1902.
Refunds were made without regard to any statute of limitations,
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provided application was made within a certain time. Consequently,
there are still a few cases pending in the Bureau of Internal Revenue
involving a refund of these old legacy taxes.

(&) Taxes of 1916 and subsequent years—(aa) Estate tax.—No death
duties were imposed by Congress during the period from 1902 to
1915, inclusive. When this character of tax was again considered by
Congress in 1916, it was decided to abandon the former theory of
taxing legacies and successions, as such, and to levy a tax measured
by the entire net estate of the decedent transferred at death. Eng-
land had imposed an estate duty in 1894, and while Congress had, in
1898, attempted to levy such a duty, the Supreme Court, in con-
struing the 1898 act, held that the statute as written imposed a legacy
duty and not an estate duty. The first Federal estate duty was
levied by the revenue act of 1916, effective September 8, 1916. The
tax was imposed upon the transfer of the net estate of every person
dying after September 8, 1916, and was payable one year after death.
Included in the net estate were: (1) Transfers or trusts in contem-
plation of death, and (2) transfers or trusts intended to take effect
In possession or enjoyment at or after death. Gifts made within two
years preceding death were presumed to have been made in contem-
plation of death. Recipients of property transferred in contemplation
of death were made liable to the tax on such property. Resident
decedents were allowed a deduction of $50,000 in computing the net
estate, but no such deduction was allowed to nonresidents. The
raltles of tax on the net estate under the revenue act of 1916 were as
follows:

First $50,000 _ - _ e
Next $100,000 . . _ e
Next $100,000 - . - _ e

Next $200,000. .-
Next $550,000_ . ___________

Next $1,000,000____________

Next $1,000,000_ - __TTTTTTTTTT

Next $1,000,000. - _ . e
Next $1,000,000_ e
Excess over $5,000,000

The above rates applied to all decedents dying during the period
September 8, 1916, to March 3, 1917,

Under the act of March 3, 1917, effective as of that date, the rates
under the 1916 act were increased as follows:

Per cent
First $50,000. - _ - e 1%
Next $100,000 - e 3
Next $100,000 . e 4%
Next $200,000. . _ e 6
Next $550,000_ _ e 7Y%
Next $1,000,000 - e 9
Next $1,000,000 - - - e 10%
Next $1,000,000 - _ e 12
Next $1,000,000 - - _ 13%
Excess over $5,000,000 - - - o o e 15

The rates under the act of March 3, 1917 were in lieu of those
imposed by the revenue act of 1916, and applied to all decedents
dying during the period March 3, 1917 to February 25, 1919. In
addition to this tax, decedents dying after October 3, 1917, and before
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February 25, 1919, were subject to a war estate tax imposed by the
revenue act of 1917 The rates under this act were as follows:

Per cent
Iiirst $50,000 05 8 I 1% of 1
Next $100,000_ ____ - e 1
Next $100,000_ ______ ________ . 114
Next $200,000_ __ - e 2
Next 8550,000_ - ____ __ __ 21
Next 81,000,000 - - _ e 3
Next 81,000,000 - _ - _ e 314
Next 51,000,000 - _ e 4
Next $1,000,000_ _ _ e 414
Next $3.000,000_ __ __ e 5
Next $2,000,000_ __ ________ 7
Excess over $10,000,000____ . . _ ... 10

Thus the total estate tax rates applicable to decedents dying between
October 3, 1917 and Fcebruary 25, 1919, ranged from 2 per cent to
25 per cent. Estates of decedents dying in the service of the United
States during the World War, or from injuries or diseases contracted dur-
ing such service, if death occurred within one year after the termination
of the war, were exempted from the payment of the war estate tax.

The end of the war brought a revision of the rates of the estate duty,
with some reductions in the case of the smaller estates. The estate
tax provisions of the revenue act of 1916, with the mandatory pro-
visions of the act of March 3, 1917, and the revenue act of 1917, were
repealed by the revenue act of 1918 (sec. 1400), effcctive February
24, 1919. In place of such duties, Congress levied an estate duty at

the following rates: |
First $50,000_ - _ - _ e 1
Next $100,000- oo com s mmne ons oo s e e o 2
Next $100,000_ _ - . &
Next $200,000 oo oo o L . 4
Next $300,000_ _ _ __ ___ e 6
Next $250,000_ __ o 8
Next 8500,000 - - - _ o 10
Next $500,000 . _ 12
Next $1,000,000. . _ _ __ . 14
Next $1,000,000_ — - - Tt 16
Next $1,000,000_ - _________ Tt 18
Next $3.000,000_ _ T 20
Next $2,000,000- - _ - - _ i 22
Excess over $10,000,000____________ ___ .- 25

It will be seen from the above that the rates on all estates under
$450,000 were halved and that the reduction was somewhat smaller
for estates between $450,000 and $1,000,000, while for all estates
above $1,000,000 the old rates were retained. The 1918 act broad-
ened the scope of the tax in some directions and made some adminis-
trative changes. A provision was inserted specifically ineluding in
the gross estate the value of an estatein dower or curtesy, or an estate
in lieu of dower or curtesy. Another provision required the inclusion
in the gross estate of the value of preperty passing under a general
power of appointment. As no such specific provision was contained
in the revenue act of 1916, the Supreme Court, in United States 2.
Field (255 U. S. 257), held that property passing under a general
power of appointment was not taxable under that act. A provision
was inserted requiring the inclusion in the gross estate of (1) insurance
receivable by an executor under policies taken out by the decedent
upon his own life, and (2) insurance in excess of $40,000 receivable by



HISTORICAL FACTS 47

all specific beneficiaries taken out by the decedent upon his own life.
In Llewellyn ». Frick (268 U. S. 238), the Supreme Court held that the
revenue act of 1918 did not apply to insurance policies taken out before
its passage. The 1918 act also exempted from tax bequests to charities.
To prevent the taxation of the same property unreasonably often, it was
provided that property received by the decedent from the estate of a
person who had predeccased the decedent by less than five years should
be exempt from tax if a Federal estate tax had been paid on such prop-
erty. The burden of the tax on estates of nonresidents was made
somewhat heavier by a provision that the prorated deductions allowed
nonresidents on property in the United States must not exceed 10 per
cent of the value of that property. A study of its legislative history
discloses that an attempt was made in 1918 to abandon the estate
tax in favor of the legacy and succession tax. After the House
passed an estate tax bill, the Senate changed it to an inheritance tax
on the recommendation of the Committee on Finance. When the bill
went to conference, the Senate amendment was abandoned, and the
provision of the House bill providing {or an estate tax was agreed to.

Under the 1921 act, which superseded the revenue act of 1918, an
estate tax was imposed applicable to all decedents dying after No-
vember 23, 1921. The $50,000 excmiption and the rates of tax re-
mained the same as under the revenue act of 1918. The 1921 act,
however, liberalized the law as it related to property held jointly or
as tenants in the entirety by the decedent and any other person. It
also removed certain restr ictions on nonresident decedents and
American missionaries dying in the foreign service. The exemption
from tax in the case of decedents dying in the military or naval service
of the United States, from injuries or diseases contracted during the
World War, was broadened to cover estates of citizens of the United
States serving in the military or naval forces of any country associ-
ated with the United States in the late war. The provision in the
1918 act to prevent double taxation in the case of property previously
taxed under the revenue acts of 1917 and 1918 was extended to
cover property taxed under any revenue act. This provision was
also changed in order to make subject to tax any appreciation which
took place in the property of a prior decedent between the date of
his death and the date of the present decedent’s death.

The estate-tax provisions of the 1921 revenue act were superseded
by those of the revenue act of 1924. This last act, as originally
enacted, increased the rates in the case of net estates in excess of
?11(1)0,000, reaching a maximum at 40 per cent. The rates were as
ollows:

Per cent
First $50,000_ _ _ _ __ _ ol 1
Next $50,000_ __ ______ o 2
Next 950,000 - e 3
Next $100,000__ . 4
Next $200,000____ . . 6
Next $300,000. _____ . 9
Next $250,000____ 12
Next $500,000_ _______ . 15
Next $.:)(]O U T 18
Next $1, 000 000, 21
Next $1, 000 QORI e o RO 24
Next $1, 000 000 . 27
Next $3, 000 (1) ()R S, O W o s e DO 30
Next $2 000 000 35

Excess over $10 000,000 . ____ 40



48 FEDERAL AND STATE DEATH TAXES

These rates never had any permanent operation, however, as they
were retroactively reduced by the revenue act of 1926 to conform to
the rates in effect under the 1918 and 1921 acts, which have already
been shown and which reached a maximum at 25 per cent.

The revenue act of 1924 abolished the military exemption, but
established a credit against the Federal estate tax for death duties
paid to the States. This credit could not exceed 25 per cent of the
Federal estate tax computed without the benefit of such credit.
One purpose of the credit provision appears to have been to encourage
uniformity in the estate-tax burden imposed by the different States.
Another was to lessen the burden of double taxation. This provision
was upheld as constitutional by the Supreme Court in Florida o.
Mellon (273 U. S. 12).

A provision was inserted in the 1924 act that if the decedent had
the power at the time of his death to change the enjoyment of a
property interest which he had transferred, or with respect to which
he had created a trust, such interest was to be included in the gross
estate. Likewise, if the decedent relinquished such a power in con-
templation of death, except by a sale for a fair consideration, the
property interest over which he had such a power was to be included
m the estate. The theory behind these provisions was that the
decedent had retained substantial control over the disposition of the
property through the power to change the enjoyment thereof.
Another provision was inserted authorizing a deduction of claims,
mortgages, and indebtedness of the estate only to the extent that they
were incurred or contracted for a fair consideration. Bequests,
legacies, and devises to fraternal beneficiary societies operating under
the lodge system for use for specified benevolent purposes, were
allowed as deductions. The legislative history of the 1924 act dis-
closes that the Senate attempted to substitute an inheritance tax for
an estate tax, but that the Senate amendment was again rejected by
the conferees.

The estate tax provisions of the revenue act of 1924 were super-
seded as of February 24, 1926, by those of the revenue act of 1926.
This latter act reduced the rates, increased the exemption from
$50,000 to $100,000, and increased the credit on account of State
inheritance taxes paid from 25 to 80 per cent. The rates under the
1926 act are as follows:

Per cent
First $50,000 - _ - _ e 1
NG 850,000 0 o i e e o = e S 2
Next $100,000 - - - - - e 83
Next $200,000 - o o oo e e e mmme e SEREEE 4
Next $200,000 _ _ - e e 5
Nexti $200,000... .o lomime . o e S 6
Next $200,000 - o o o oo e 7
Next $500,000 8 8 8
Next $500,000_ - - e OROREE 9
Next $500,000 _ _ - e = 10
Next $500,000 . - s 11
Next $500,000_ - _____ 12
Next $500,000____ 13
Next $1,000,000 14
Next $1,000,000 15
Next $1,000,000. 16
Next $1,000,000_ 17
Next $1,000,000 . e 18
Next $1,000,000_ I 19

Execess over $10,000,000_ - _ e 20
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The revenue acts from 1916 to 1924, inclusive, specified that there
should be a prima facie presumption that transfers made within two
years of death were made in contemplation of death, and hence sub-
ject to the estate tax. Under the revenue act of 19"6 this presump-
tion was made conclusive, due to the difficulty which the Government
had experienced in securing proof to establish ‘“‘contemplation of
death.” Subsequently, however in a decision rendered March 21,
1932, the Supreme Court declared this conclusive presumption to be
unconstitutional. (Heiner ». Donnan, 52 S. Ct. 358; Handy ». Dela-
ware Trust Co., Exr., 52 S. Ct. 371.)

The estate tax provisions of therevenue act of 1926 were not changed
by the revenue act of 1928 except for a few minor administrative
amendments.

Under decisions of the Supreme Court in Burnet ». Northern Trust
Co., Morsman ». Burnet, and McCormick ». Burnet (51 S. Ct. 342,
343), it was held that where an owner of property had made a transfer
in trust, reserving the income of the property, or the right to dispose
of the income therefrom, to himself for life, w ith remainder to others
after his death, the value of the property should not be included in
the gross estate of the donor. To offset the effect of this deciston,
Congress, on Mareh 3, 1931, passed IHouse Joint Resolution 529,
which amended the revenue act of 1926 to make it certain that
transfers of such a character were subject to the estate tax.

Under the revenue act of 1932, several important changes were
made in the estate tax provisions, both with respect to rates and
administrative matters.

The most notable change was the imposition of a super tax, in
addition to the estate tax imposed under the revenue act of 1926,
upon the transfer of the net estate of decedents dying after June 6,
1932. The additional tax is computed by determining the excess of
the tentative tax provided in section 501 of the 1932 act over the
amount of the gross estate tax imposed under the revenue act of 1926.
The difference thus obtained is the additional estate tax.

The total Federal tax under the 1932 act is the sum of this additional
tax and the net tax imposed under the revenue act of 1926 after
credit has been taken for death taxes paid to the States which is
limited to 8O per cent of the Federal estate tax eomputed under the
1926 act.

The rates and the exemption under the 1926 act remain unchanged,
but in the case of the additional tax imposed by the 1932 act, the
exemption is $50,000 instead of $100,000. The 80 per cent
credit provision allowed for State death taxes under the 1926 act is
not allowed in respect of the additional tax.

Other changes made by the 1932 act include the amendment of
several administrative sections of the estate tax provisions of the 1926
act. Some of these changes will be referred to briefly. They inelude:

(e¢) Allowance for gift taxes paid, where property is subject to
both gift and estate taxes.

(b) Clarification of the provisions relating to the 80 per cent credit
for death taxes paid to the States; extension of the time for filing claim
for such taxes from three to four years.

(¢) Strengthening the provisions relating to transfers in trust
during life, where soime interest or right therein is to pass or ccase at
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the transferor’s death, so as to reach transfers which might escape
tax under the old law.

(d) The presumption that transfers made within two years of death
were made in contemplation of death was made prima facie only,
pursuant to the decision of the Supreme Court declaring the conclusive
presumption unconstitutional.

(¢) The exclusion, in determining consideration for a transfer inter
vivos, of the value of the relinquishment of dower, curtesy, or other
marital rights in the decedent’s property.

(f) Clanfication of the provisions relating to deduetions.

(9) Limitation of the deduction for prior taxed property where two
decedents die within five years and there is included in the second
estate property of the first estate.

(h) 1imitation of the deduction for charitable bequests, etc., to
amounts in fact bequeathed.

(z) Extension of the time within which the estate tax may be paid
to eight years; extension of the time for payment of deficiencies to
four years.

(7) Restoration to Commissioner of Internal Revenue of authority
to release lien on estate before assessment is made, where the tax
liability has been discharged or provided for.

The estate tax imposed under the revenue act of 1926, as amended,
and the additional estate tax levied by the revenue act of 1932, eon-
stitute the Federal death taxes now in force. Their scope and opera-
tion will be discussed in the chapter dealing with the ““Present status
of death duties.”

(bb) @ift tax—As previously stated, Congress, in the act of 1864
(13 Stat. 289), provided that deeds and gifts made without valuable
and adequate consideration, conveying any real estate to any person,
whether they purported to vest the estate either immediately or in
the future, should be considered as a succession and liable to the
succession duty imposed by that act. 'The Comumissioner of Internal
Revenue, in 1interpreting this provision of law, decided that the
consideration must be not only valuable, but adequate, and that when
the consideration was inadequate, the succession tax must be paid
on the entire estate conveyed. (3 Internal Revenue Record 197).
Under section 28 of the act of August 15, 1894 (c. 349, 28 Stat. 553),
“money and the value of personal property acquired by gift”’ was
required to be included in income for the purpose of the income tax.
However, the income tax features of the 1894 act were held uncon-
stitutional by the Supreme Court in Pollock ». Farmers’ Loan &
Trust Co. (157 U. S. 249; 158 U. S. 601.)

The first real attempt by Congress to levy a gift tax, as such, was
in 1924. Under the revenue act of 1924, a gift tax was imposed on the
donor, measured by the aggregate gifts made by him during the taxable
vear. The theory upon which it was levied was that it would tend to
prevent gifts being made for the purpose of avoiding the estate tax.
An exemption of $50,000 was allowed, and deductions were permitted
in the case of gifts to the United States, to States and charitable organi-
zations, and gifts to any one person the aggregate amount of whieh
did not exceed $500. To avoid double taxation, gifts received by the
donor within five years prior to the time of his making such gifts were
exempt where a gift tax or estate tax had been paid on such property
by the preceding donor. The rates, as first enacted, were as follows:
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Per cent
First $50,000___ _____ o ________ N . 1
Next $50,000 . _ _ - e 2
Next $50,000_ _ _ _ _ e 3
Next $100,000_ __ _ ______ .. 4
Next $200,000___ _________________ . ___. 6
Next $300,000_ _ 9
Next $250,000_ ___ __ ___________________ 12
Next $300,000- - . 15
Next $500,000_ - - s n b 18
Next $1,000,000___ . 21l
Next $1,000,000___ . 24
Next $1,000,000___ o ___. 2
Next $3,000,000_ . 30
Next $2,000,000_____ _ 35
Excess over $10,000,000_____________ . 40

It should be observed that these rates were the same as the estate
tax rates imposed by the 1924 act, which were graduated from 1
per cent to 40 per cent. In conformance with the reductions made
in the estate tax rates, however, the revenue act of 1926 also retro-
actively reduced the g¢ift tax rates imposed under the act of 1924.
Thus the higher rates never had any permanent operation. As retro-
actively reduced, they were as follows:

Per cent
First $50,000 _ . 1
NS RSO O00E . o e e am e e e e 2
Next $100,000 - _ 3
Next $200,000 _ _ - e 4
Next $300,000_ 6
PN TR PG OR000L _ - o  a memem 8
Next $500,000 - - - . 10
Next $500,000 - . 12
Next $1,000,000_____ 14
Next $1,000,000_ . 16
Next $1,000,000___ _ . 18
Next 83,000,000 . 20
Next $2,000,000______ . 22
Excess over $10,000,000_______ ______ . 25

The amended gift tax rates were the same as the amended cstate
tax rates. The gift tax provisions of the revenue act of 1924 were
only in effect during the period from June 2, 1924 to January 1, 1926,
the tax being repealed by the revenue act of 1926, effective as of the
last-named date.

The gift tax provisions were before the Supreme Court in three
cases. The first case was Blodgett ». Holden (275 U. S. 142), which
related to a gift made during January, 1924. The court held the
act invalid insofar as it attempted to tax gifts made in January, 1924.
The second case was that of Untermeyer ¢. Anderson (276 U. S. 440).
This case involved a gift made while the revenue bill of 1924 was
pending in Congress. The Supreme Court also held a tax on such
gifts invalid. The effect of these two decisions was to make the gift
tax law ineffective as to any gifts made prior to June 2, 1924, the date
of the enactment of the revenue act of 1924. In the case of Bromley
v. MeCaughn (280 U. S. 124), the gift was made subsequent to the
1924 act. The constitutionality of the gift tax was, therefore,
squarely before the court in this case. The court held that the gift
tax was constitutional for the reason that it was not a direct tax but
an excise on the exercise of one of the powers incident to the owner-
ship of property, and that it did not deprive a person of his property
without due process of law.
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The total collections from the tax on gifts amounted to a little
more than $10,000,000. One reason for the small collection was the
fact that the tax could easily be evaded by making a series of gifts
in different years, the tax, as pointed out before, being imposed upon
an annual basis. The small tax collected was also due, to some
extent, to the short period the tax was in effect, viz., from June 2,
1924, to January 1, 1926.

The gift tax was reimposed by the revenue act of 1932 as a result
of the increase in the estate tax made by the same act. With a
maximum estate tax rate of 45 per cent, the reenactment of the gift
tax was necessary if wholesale avoidance of the estate tax by gifts
inter vivos was to be prevented, particularly in view of the recent
decision of the Supreme Court declaring unconstitutional the pro-
vision of the revenue act of 1926 which conclusively presumed gifts
made within two years of death to have been made 1n contemplation
of death, and hence subject to the estate tax.

The objectionable features of the 1924 gift tax have been corrected
in the new statute, particularly as regards the evasion or partial
avoidance of the former tax by making gifts over a period of years
up to the limit of the exemption in each year. Under the 1932 act,
the tax is imposed not upon the amount of gifts made within a par-
ticular calendar year, but on all taxable gifts made after the enact-
ment of the act, upon a cumulative basis. Provision is made so
that the tax will always be approximately the same whether the gifts
occur at one time or in several different years. Yearly computations
and collections are made, the tax for each calendar year being the
amount by which a tax on the aggregate sum of the net gifts for such
calendar year and for each of the preceding calendar years, computed
according to the rate schedule, exceeds a tax computed on the aggre-
gate sum of the net gifts made in the preceding calendar years.

The rates of tax are approximately 50 per cent greater than the
estate tax rates of the revenue act of 1926, and about 25 per cent
less than the aggregate estate tax rates under the 1926 and 1932 acts.

The gift tax imposed under the revenue act of 1932 is now in
effect. Its scope and operation will be more fully discussed under
the chapter dealing with the ‘“Present status of death duties.”

(b) State Death Taxes—(1) Prior to 1892.—During the colonial
period, probate duties were imposed which, in many cases, were incor-
porated into the fiscal systems of the various States. The earliest
probate duty apparently was imposed in Virginia in 1687, the fee
being 200 pounds of tobacco and a cask.

Leaving probate duties out of account, Pennsylvania was the first
State to enact a true inheritance tax. 'The Pennsylvania law became
effective in 1826 and levied a tax on collaterals only at a flat rate
of 2% per cent. The exemption of estates of less than $250 was
provided for, as well as the personal property of nonresidents.

Louisiana in 1828, by imposing a flat 10 per cent tax on estates
passing to nonresident alicns, became the second State to tax inher-
itances, although the tax was of very limited scope. This law was
repealed in 1830, but reenacted in 1842.

Virginia, in 1844, became the third State to adopt an inheritance
tax. The tax applied to collaterals only and was assessed at the
uniform rate of 2 per cent, with an exemption of $500.
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The table which follows sets forth in tabular form the date when

each State adopted its first inheritance tax.

only those States

but in these cases the form of tax and the rates are indicated:

1 This tabulation shows
which enacted inheritance tax laws prior to 1892

Date of
State cnact- Form of tax
ment
Inheritance:
Pennsylvania_____.__.._____.__ 1826 Collaterals only, 214 per cent.
Louisiana. .. _| 1828 Nonresident aliens only, 10 per cent.
Virginia... 1844 Collaterals only, 2 per cent.
Maryland. 1845 Collaterals only, 2% per cent.
North Car 1847 Collaterals only, 1 per cent.
Alabama._ 1848 Collaterals only, 2 per cent.
California. 1853 Nonresidents, 10 per cent, all others, 214 per cent.
Delaware 1869 Collaterals only, 3 per cent.
New Hampshire. .. 1878 Collaterals only, 1 per cent (unconstitutional).
New York_________ _| 1885 Collaterals only, 5 per cent.
West Virginia.. - 1887 Collaterals only, 214 per cent.
Connecticut__.. .| 1889 Collaterals only, 5 per cent.
Massachusetts. 1891 Do.
RenTESSee MBI & .. .. ... 1891 Do.
The above tabulation discloses that 14 States had enacted in-

heritance tax legislation prior to 1892. In every instance, with the
sole exception of California, the original tax was an inheritance tax
levied on collaterals only. It may be assumed therefore that the
prevailing sentiment in the United States during this early period
was that direct heirs should be exempt from tax. Since estates
were of relatively smaller size during this period than subsequently,
arguments for checking the perpetuation of vast fortunes through
death taxes had not yet been brought into prominence.

These early inheiritance tax statutes were, in general, imperfectly
drawn and loosely administered, until the enactment of the New
York law of 1885. This law was well drafted, and contained the
necessary administrative provisions to make its operation effective.
The New York statute of 1885, in fact, served as a model for legis-
lation subsequently enacted by many other States.

Some amendments were made in these original laws prior to 1892,
and a few States had abandoned the tax entirely by this date. North
Carolina experimented with a tax on direct heirs in 1855, and in
the same year became the first State to tax different classes of heirs
at different rates according to blood relationship. These taxes were
discontinued in 1874. Alabama retired from the inheritance tax
field in 1868, Louisiana in 1877, and Virginia in 1884. The New
Hampshire statute was held unconstitutional in 1882. Pennsyl-
vania increased its rate of tax to 5 per cent in 1887.

At the close of 1891, only nine States had inheritance taxes. These
States were as follows:

Maryland and West Virginia each had a collateral inheritance tax
imposing a flat 2% per cent rate. :

Pennsylvania, New York, Connecticut, Massachusetts, and Ten-
nessee each had a collateral inheritance tax imposing a flat 5 per cent
rate.

Delaware had changed its law to apply to strangers in blood only
at a rate of 5 per cent.

California had its original act still on the statute books, but appar-
ently the tax had ceased to be enforced.
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It appears, therefore, that in 1891, about one-fifth of the States had
inheritance taxes. These taxes were imposed on collaterals only,
with flat rates varying from 2% to 5 per cent.

(2) 1892 to 1916.—Economic conditions, the necessity for addi-
tional State revenue, and the concentration of wealth, undoubtedly
roslultod, beginning with 1892, in renewed activity in the death-tax
field.

New York set the examiple, in 1892, by cnacting an inheritance
tax law imposing a tax on direct, as well as collateral, heirs. The
rate on direct heirs was 1 per cent and was levied on personal property
only Hntil 1903 when the law was amended to embrace real property
as well.

1t has been shown that prior to 1892, 14 States enacted inheritance
taxes. Krom 1892 to 1916, 30 additional States cnacted death tax
legislation. Florida, Mississippi, New Mexico, and South Carolina
were the only States, in fact, which up to 1916 had not at onc time
or another cnacted a death duty.

The 30 additional States referred to are listed below, together with
data showing the form of tax and date of original enactment:—

Date of
State enact- Form of tax
ment
Inheritance:
1892 Collateral only, 5 per cent.
1893 Collateral only, 334 per cent.
1803 Collateral only, 214 per cent.
1803 Direct and collateral (unconstitutional); direet, 1 pec cent;
eollateral, 5 per cent.
Minois_. ... __________ ___ 1895 Direct and collateral; direct line, 1 per cent; distant relatives,
3 to 6 per cent.
Missourio ... _____ 1895 Collateral only, 5 to 714 per cent ‘unconstitutional).
Vermont.._..._. -l 1896 Collateral only, 5 per cent.
Jowal. — S oot .1 1896 Da.
Montana.__._. I o 1897 Direct and collateral; direct line, 1 per cent; distant relatives,
5 per cent.
Minnesota 1897 Direct and collateral; direct line, 1 per cent; distant relatives,
5 per cent (unconstitutional).
Wisconsin...._ ... ... 1899 Direet and collateral; personal properly only, direct, 1 per
cent; distant relatives, 5 per cent (unconstitutional).
Miashingtons aotoiocoaco oot 1901 Direet and collateral; direct, 1 per cent; to third degree, 3 to 6
per cent; distant relatives, 6 to 12 per cent.
cent.
Nebraska_ .. ... . ___ 1901 Direct and collateral; direet, 1 per cent; distant relatives.
5 per cent.
Colorado. . oco oo oo __ 1901 Direct and collateral; direct, 2 per cent: distant relatives,
3 to 6 per cent.
ARG 1901 Collateral only, 5 per cent.
Utah, o 0 SCRE R 1901 Estate tax, 5 per cent.
Inheritance:
North Dakota.___ _.__.________ 1903 C'ollateral only, 2 per cent.
Oregon_ ... ... 1903 Direct and collateral; direet, 1 per eent; distant reiatives.
3 to 6 per cent.
Wyoming_..__ N SRS 1903 Direct and collateral; direct, 2 per cent: distant relatives, &
per cent.
South Dakota __._..._.._..... 1905 Direct and collateral; direct, 1 per cent; distant relatives,
4 to 10 per cent.
Kentucky.co oo 1906 Collateral only, 5 per cent.
Oklahoma..... - -] 1907 Direet and collateral; direet, 1 per cent: graduated upward,
distant relatives, 5 per cent, graduated upward,
TeXAS - oo 1907 Collateral only; near relatives, 2 to 5 per cent; strangers.
= 4 to 12 per cent.
ldaho. o .. _.___ P 1907 Direct and collaterpl; direct, 1 to 3 per cent; distant rela-
tives, 5 to 15 per eent.
Ransas o o to iU B 1909 Direct and collateral; direct, 1 to 5 per cent; distant relatives,
5 to 15 per cent.
A RIZORa -8 1912 Direct and collateral; direct. 1 per cent; distant relatives, 3
to 6 per cent.
Georgia._. 1913 Direct and collateral; direct, 1 per cent; collaterals, 5 per cent.
Indiana. 1913 Direct and collateral; direct, | to3 per eent; strangers, 5 to 15
per cent.
Nevada__ ... _.._._... 1913 Direct and collateral; direct, 1 to 5 per cent; distant relatives,
5 to 25 per eent.
Rhode Island - - cocear - caeia 1916 | Estate and inheritance, direct and collateral; estate duty, 34 per
cent; inheritance, direct line, 14 to 3 per eent; distant relatives,
5 to 8 per cent.
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From the above tabulation, the original legislation enacted during
this period (1892-1916) may be summarized as follows:

Ten States—New Jersey, Ohio, Maine, Missouri, Vermont, Iowa,
Arkansas, North Dakota, Kentucky, and Texas—enacted inheritance
taxes on collaterals only. 'The minimum rate imposed in any case
was 2 per cent and the maximum was 12 per cent. The prevailing
rate was 5 per cent.

Nineteen States—DMichigan, Illinois, Montana, Minnesota, Wis-
consin, Washington, Nebraska, Colorado, Oregon, Wyoming, South
Dakota, Oklahoma, Idaho, Kansas, Arizona, Georgia, Indiana,
Nevada, and Rhode Island—enacted mheritance taxes on direct and
collateral relatives. The minimum rate on direct heirs was one-half
of 1 per cent and the maximum 5 per cent. On collaterals and
strangers, the minimum rate was 3 per cent and the maximum 25
per cent.

One State, Utah, enacted an estate tax at a flat rate of 5 per cent.

It appears that until 1897 collateral inheritance taxes were the
prevailing form, but that subsequently, the tendency was toward an
inheritance tax on direct as well as collateral heirs.

It has been pointed out that by 1892 five of the States which had
originally enacted some form of inheritance tax had retired from the
field. During the period from 1892 to 1916, four of these States
resumed the taxation of inheritances. Virginia enacted a collateral
tax in 1896. North Carolina adopted a tax on both direct heirs and
collaterals in 1897. Louisiana, in 1904, passed an inheritance tax
which applied to both direct heirs and collaterals, after such action
had been made possible by a constitutional amendment of 1898S.
New Hampshire, after a constitutional amendment in 1903, passed
a collateral inheritance tax in 1905. Alabama did not return to the
inheritance-tax field; in fact, in 1901, a constitutional amendment
was passed forbidding a direct inheritance tax and limiting any
collateral inheritance tax to 2% per cent.

New principles governing the imposition of death taxes were devel-
oped by the States during the period 1892 to 1916. The first was the
taxation of direct heirs as well as collaterals. New York mitiated this
principle in 1892. [Its adoption also led to a departure from the flat-
rate system, inasmuch as under the New York law direct heirs were
taxed only 1 per cent while collaterals were taxed 5 per cent. The
exemptions granted also were different, that to direct heirs being
$10,000 and that to collaterals $500.

Gifts “in contemplation of death’ were also brought within the
scope of the inheritance tax for the first time in the New York statute
in 1892. Tennessee, Illinois, Montana, and North Carolina followed
this example within the next decade.

The most important principle developed in this period was that of
progressive rates, increasing with the size of the inheritance. This
went hand in hand with the classification of the heirs into groups
according to their blood relationship to the decedent.

Ohio, In 1894, was the first State to enact an inheritance tax law
with progressive rates, although the Legislatures of Nebraska, Penn-
sylvania, and Towa already had considered such legislation. The
Ohio law was declared unconstitutional, but it undoubtedly had a
marked influence upon the action of other States. This law proposed
a tax of 1 per cent on direct heirs when the net estate was between
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$20,000 and $50,000, 2 per cent when the net estate was between
$50,000 and $100,000, and so on until in the case of estates of over
$1,000,000, the rate reached 5 per cent. The rate on collaterals was
not graduated but fixed at 5 per cent in all cases.

The first progressive inheritance tax which stood the test of con-
stitutionality was the Illinois statute of June 15, 1895. The act
divided the beneficiaries into three classes: The first included the
surviving spouse, parents, lineal descendants, and brothers and
sisters; the second included collaterals, such as uncles and aunts and
their lineal descendants; the third included distant relatives and
strangersin blood. Class I beneficiaries were allowed an exemption of
$20,000 each, and a flat ratec of 1 per cent was imposed, Class II
beneficiaries were allowed an exemption of $2,000 each, and a flat rate
of 2 per cent was imposed. The progressive rate principle was applied
only to Class III beneficiaries, as follows:—

Per cent
If the entire net estate was $10,000 or less_._____________________________ 3
If the entire net estate was more than $10,000, but not more than $20,000-. 4
If the entire net estate was more than $20,000, but not more than $50,000.. 5
If the entire net estate was more than $50,000- - _____________________ 6

This Illinois statute contained another innovation which, after
adoption by other States, has resulted in multiple taxation. The
statute provided that stock in Illinois corporations held by a non-
resident decedent should be subject to tax.

North Carolina enacted an inheritance tax at progressive rates in
1901. It was imposed on personal property only, and resembled the
Federal law of 1898.

Wisconsin adopted a progressive inheritance tax in 1903, and since
this law seems to be the forerunner of modern inheritance tax statutes,
it 1s worthy of description. The principles of classification of heirs
according to consanguinity, of progressive rates for each class, of
varied cxemptions for each class, and of the application of rates by
bracket instead of by total amount are all excmplified .in this act.
These facts are shown in the following table:—

Rates of tax and classification, Wisconsin inheritance tax of 1903

Exemp- | First | $26000 | $50.000 | $100,000
tion $25,000

Over

Classification to
$30,000 | $100,000 | $500,000 | $500,000

Per cent | Per cent | Per cent | Per cent | Per cegtt

Widow . ... $10, 000 1 1% 2 215
Husband and lineal descendants and

linealiancestars. ot o s e 2, 000 1 114 2 214 3
Brothers and sisters and descendants, son-

in-law, daughter-in-law................. 500 1% A 3 3% 414
Unecles and aunts and descendants_ ... .. 250 3 414 6 7% 9
Granduncles and grandaunts and descend-

ARt o DR 150 4 6 8 10 12

AII others, including corporations. _....... 100 5 7% 10 1214 15

The Wisconsin statute was imposed on transfers of all property,
real, personal, or mixed, taking place as a result of the death of the
owner, and also on transfers made “in contemplation of death’ or
“intended to take effect in possession or enjoyment” at or after death.

The principle of taxing the entire estate instead of taxing tle share
of each beneficiary was first brought into use by the Utah estate tax
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law of 1901. 'The tax was imposed at a flat rate of 5 per cent. Later,
in 1915, the progressive principle was applied. Net estates between
$10,000 and $25,000 were taxed at 3 per cent, and those over $25,000
at 5 per cent.

Rhode Island enacted its first inheritance tax lawin 1916. This law
imposed a tax on both direct heirs and collaterals at progressive rates
which ranged from one-half of 1 per cent to 3 per cent in the case of line-
als, and from 5 to 8§ per centin the case of strangers in blood. In addi-
tion, Rhode Island combined with its inheritance tax an estate duty
levied on the entire net estate before distribution. The rate of this
duty, however, was very low (one-half of 1 per cent) and this feature of
the Rhode Island law can hardly be interpreted as showing that this
State has a preference for this form of death tax.

It has already been stated that on September 8, 1916, the Federal
Government entered the death-tax field with an estate tax which,
although subjected to various changes, has remained in force contin-
uously from that date to the present time. It is important to set
forth the status of the State death taxes on this date (September 8,
1916), as this will show the forms of death duties preferred by the
States prior to the influence exerted thereon by Federal legislation.

As a basis for a statement on this subject, a table has been prepared
showing State death 'taxes in force as of September 8, 1916. This
table will be found in Exhibit D of the appendix, showing the form
of tax in force and the rates on the principal classes of heirs. The
following facts may be stated from a study of this table:

First. Forty-three States had a death duty of some kind and only
5 States had no such duty.

Second. Thirty-one States had an inheritance tax on both direct
and collateral heirs, 11 States had an inheritance tax on collaterals
only, and 1 State had an estate tax only.

Third. The principle of taxing inheritance by the imposition of
rates which increase with the size of the inheritance was recognized
to at least some extent in 28 out of the 43 States having death duties.

Fourth. The principle of consanguinity was, of course, recognized
in all of the 42 inheritance tax statutes, either by differences in rate
or by the exemption of direct heirs. Utah, with its estate tax, was
the only State disregarding this principle.

Fifth. The prevailing form of death duty on September 8, 1916
was the inheritance tax levied at progressive rates on both direct and
collateral heirs. The average rates on direct heirs were from 1 to 3
per cent, in round figures, while the average rates on distant relatives
and strangers were approximately from 5 to 11 per cent.

In concluding this survey of State death taxes during the period fromn
1892 to 1916, it may be stated that during these years the majority of
the States entered this field of taxation, and that the form which these
taxes took furnishes ample evidence that the States preferred an
inheritance duty with progressive rates and with duc regard to
consanguinity.

(8) 1916 and subsequent years—War and postwar conditions and
the enactment of the Federal estate tax had a profound effect upon
State death tax legislation subsequent to 1916. The necessity for
added revenue brought increases in rates, and the provisions of the
Federal law in 1924 allowing a credit for State taxes paid resulted
in the enactment of additional estate taxes by many of the States.
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It has already been shown that while on September 8, 1916, only 5
States had no death duty in any form, all of these States enacted
death duties in subsequent years, as follows:

Date of
State enact- Form of tax
ment

Inheritance:
Mississippiooooooooooo 1918 Direct and collateral; additional estate tax.
New Mexico. . 1919 Direct and collateral.
South Carolina 1922 Do.
Plorida-—-—-== -~ 1931 Estate.
Alabama -~ -----_——_—oTn 1931 Do.

In 1925, Nevada repealed its inheritance tax law. Thus, at the
present time there is only one State in the Union which has no death
duties, namely, Nevada. It may be mentioned, also, that the Dis-
trict of Columbia has no estate or inheritance tax.

1t will be unnecessary to trace at length the developments in the
State death tax field during the period subsequent to 1916, for such
developments will be self-evident from the deseription which will be
given of the present death duties in force in the various States.

The nature of the developments other than mere increases in rates
should, nevertheless, be mentioned, as follows:

First, many changes were made in the administrative provisions of
the laws to make the collection of the tax more practicable.

Second, additional provisions were inserted to prevent tax evasion.
The most important of these was the provision including with the
decedent’s taxable property gifts made in contemplation of death.

Third, the injustice of double, or even multiple, taxation in case of
death taxes levied on nonresidents was recognized by the enactment
of reciprocity provisions by many of the States.

Fourth, additional estate taxes were imposed by many of the States
to take advantage of the tax-credit clause of the Federal law.

The important points to note in this recent period, therefore, are
the general increase in the death tax burden, the improvement of the
statutes, and the tendency toward estate tax enactments, inevitably
resulting from the credit clause of the Federal law.
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Parr 11. Presext StatUus OF DEeatrn Taxkes
A. IN FOREIGN COUNTRIES

1. GREAT BRITAIN

Great Britain at the present time has two forms of death duties.
These are: (1) The estate duty, and (2) the legacy and sueccession
duties. The estate duty is more important, sinee it produces by far
the larger amount of revenue. It i1s levied upon the net prineipal
vahue of all property located in Great Britain (whether immovable or
movable), which passes upon the death of any individual. The tax is.
levied on the whole estate at graduated rates, without regard to the
number of beneficiaries or their relationship to the deceased. The
property subject to tax includes the following:

(1) Property of which the decedent was competent of disposing at
death.

(2) Gifts causa mortis.

(3) Gifts made beyond reeall within three years preceding death.

(4) Gifts inter vivos where immediate possession was not acquired
by the donee to the irrevocable exclusion of the donor.

(5) Property which the deceased voluntarily transferred to the
joint ownership of himself and some other person. This includes
tenaneies by the entirety.

(6) Proeeeds of life insurance taken out by the decedent upon his
own life and kept up by him wholly or partially for the benefit of a
donee.

(7) Annuities provided by the decedent, either alone or with some
other person, to the extent of the beneficial interest of the survivor.

(8) Property in which the deceased or any other person had an
interest ceasing on the death of the deceased, to the extent to whicl
a benefit arises by the termination of that interest.

(9) Property transferred under an instrument executed by the
decedent (not taking effect as a will) under which he reserved an
interest, or any right to resume his interest in the property.

The principal value of the property is defined as the price which,
in the opinion of the commissioners of inland revenue, the property
would fetch if sold in the open market at the time of the death of
the deceased. The value of stoeks and shares is based on the price
of the official daily list of the London Stock Exchange where such
securities are officially quoted. In the case of real property, the value
is determined to be the price which would be obtained if the property
were sold in the most advantageous manner. In arriving at the net
principal value of the estate, the following deductions from gross-
vahie are allowed:—

(1) Funeral expenses.

(2) Bona fide debts incurred for full consideration to the decedent'’s.
own benefit.

(3) Foreign taxes payable ou property including additional ex-
penses of administration up to 15 per cent in eases where the com-

6L
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missioners are satisfied that such expense was incurred by reason of
the property being situated outside Great Britain.

(4) Debts due from the decedent to nonresidents of Great Britain
to the extent that the decedent’s personal estate outside of Great
Britain is insufficient to pay the same.

Among the exemptions allowed from the estate duty are:

(1) Gifts in consideration or in contemplation of marriage.

(2) Gifts to charities made within one year prior to death.

(3) Gifts which do not exceed to any one donee the aggregate value
of 100 pounds.

(4) Gifts out of income which, in the opinion of the commissioners,
are reasonable and normal expenditures.

(5) Estates not exceeding 100 pounds in value.

(6) Pensions and annuities.

(7) Works of art given for national purposes.

(8) Property held by a decedent as trustee.

The rates which apply to the net principal value of the estate are
graduated from 1 to 50 per cent according to the size of the estate.
The 1 per cent rate applies to estates between£100 and £500, and
the 50 per cent rate applies to estates in excess of £2,000,000. A
complete table of rates now applicable under the finance act of 1930
will be found in Exhibit E, Schedule 1, of the appendix. A com-
parison of these rates with former rates shows that no change in
rates on estates of £5,000 or less has been made since the enactment
of the finance act of 1894. On the other hand, in case of estates in
excess of £2,000,000 the rate since 1894 has increased from 8 to 50
per cent, representing an increase of more than 600 per cent.

The legacy duty imposed by Great Britain is applied to the share
of the beneficiary in the personal property of the decedent. The
succession duty 1s similar to the legacy duty except that it applies
to real property instead of personal property. Certain types of
movable property, which are not liable to the legacy duty, are made
liable to the succession duty. Immovable property located outside
of Great Britain is not liable to succession duty under any circum-
stances.

The rates of tax vary according to the relationship of the bene-
ficiary, and are not graduated according to the amount of the share.
Husband or wife, child or lineal descendant of child, father or mother,
or any lineal ancestor are taxed at 1 per cent. Brother and sister
and lineal descendants of brother or sister are taxed at 5 per cent,
and all other persons at 10 per cent. Supplemental rates to a maxi-
mum of 1% per cent are chargeable in certain cases, except as between
spouses.

Certain exemptions are provided in the case of both legacy and
succession duties. No legacy duty is chargeable where the gross
value of the personal estate 1s under £100. No succession duty is
collected where the principal value of all successions derived from the
same predecessor is under £100. Where the net value of the property
passing does not exceed £1,000, and an estate duty is payable thereon,
neither the legacy duty nor the succession duty is imposed. Indi-
viduals subject to the 1 per cent rate are, in certain cases, exempt,
the exemption depending upon the size of the beneficiary’s share.
Both duties are payable when the beneficiary becomes entitled to the
enjoyment of the benefit.
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In connecction with these death duties, it should be noted that the
British committee on national debt and taxation suggested an inherit-
ance tax to replace the present scheme of death duties. Under this
tentative plan, the tax would be charged upon any benefit received
(whether under a will, intestacy, or settlement) by any person conse-
quent upon the death of another person, the rate of duty being grad-
uated by reference to—

(@) The amount of the benefit received, or alternatively, to

(b) The amount of the total wealth of the recipient at the time
when the benefit accrued to him.

Certain features of the British death duties should be mentioned as
illustrating the British method of treating problems which have caused
difficulties in connection with our Federal law.

Under the British law, a man can not avoid payment of death
duties by transferring property to trustees and reserving the income
to himself during his life, as he could under our own Federal law in
years past. Such a disposition is not exempt for the reason that the
beneficiary does not assume the possession and enjoyment of the
property immediately upon creation of the trust. Moreover, the
property i1s not exempt where the beneficiary actually receives the
income and pays it over to the grantor, for the reason that the pos-
session and enjoyment of the property is not retained to the entire
exclusion of the deceased or of any benefit to him by contract, or
otherwise. In order to prevent attempted evasions of the succession
duty, the law provides that dispositions (not being bona fide pay-
ments, and not conferring an interest expectant on death on the person
in whose favor the same shall be made) accompanied by the reserva-
tion of any benefit to the grantor, or any other person, for life or any
period ascertainable only by reference to death, shall be deemed to
confer a succession.

Another point of some importance is in connection with property
previously taxed at the death of a prior decedent. The Federal law
exempts such property from tax where the prior decedent died within
five years and was subject to the cstate tax. The British estate tax
law contains a rather unique provision in connection with this matter.
Where an estate duty was paid on property consisting of land, a
business carried on by a company, or any interest in such land or
business, and within five years anotlier estate duty becomes payable,
the amount of the duty payable because of the second death is reduced
as follows:

Where the second death occurs within— Per cent
1 year of the firstdeath____________ ___________________ _____ ___ 50
paveanstoffthelfivetidesther e, . e e 40
3 years of the firstdeath_________________________________________ 30

4 years of the first death_________________________________________ 20
5 vears of the firstdeath_______________ __ ______________ _________ 10

If the value of the property on which the duty is payable on the
second death exceeds the value of the property at the time of the first
death, the latter value is substituted for the former in calculating this
reduction.

A very substantial revenue is obtained from the British death taxes,
amounting, for the fiscal year ending March 31, 1931, to £82,610,000.
In other words, the British revenue from death taxes is about
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$413,000,000, in comparison with a rvevenue of about $246,000,000
(in 1930) to our Federal and State Governments.

The receipts from British death duties, for fiscal years sinee 1916-17,
are shown in Exhibit E, Sehedule 2, of the Appendix.

In concluding this deseription of present British death duties, atten-
tion 1s drawn to the following important points:

First. The estate duty is more important, produeing about 90 per
cent of the revenue obtained from all death taxes. However, both
estate duties and inheritance duties are levied, as is generally the case
in this country.

Scecond. The estate-duty rates are much higher than our rates, the
British maximum being 50 per eent against our maximum rate of 45
per cent.

Third. The British law is earefully drafted to prevent tax aveidance.

2. FRRANCE

The Freneh death duties consist of an estate duty (taxe succes-
sorale) and an inheritance duty (droit de mutation). There ave also
other duties which while not technically death duties, bear some rela-
tion thereto.  These are a tax on gifts inter vivos, & mortmain tax,
a4 tax on aceretions, taxes on registration of testaments and release of
legacies by helrs, taxes on partitions of property, and stamp taxes on
legal documents.

The estate tax is imposed on the net estate of every decedent who
leaves fewer than two children surviving or represented l)v 1ssue. No
exemptions from the tax arve granted, but a deduction is allowed for
debts of the decedent susceptible of proof in a court of law. The
rates are graduated from 1.2 to 46.8 per cent, according to the value
of the net estate and according to whether the decedent has one child
or no children.  The rate of 1.2 per cent applics in the case of a net
estate of from 1,000 to 2,000 franes in value where the decedent leaves
one child surviving or represented by issue. The rate of 46.8 per cent
applies to that portion of a net estate in excess of 500,000,000 francs
where no children arve left. A complete table of rates will be found in
Exhibit I, Schedule 1, of the appendix.

The inheritance tax is levied on the part of the estate aceruing
to each beneficiary after deduction of the succession duty. The rates
range from 3 to 56.4 per cent according to the size of the beneficiary’s
share and the degree of relationship between the decedent and the
beneficiary, except that in the case of lineal descendants of the first
and sccond degrees, where the value of the whole estate does not
exceed 500,000 franes, the rates on shares up to 500,000 franes are
somewhat lower, beginning at 1.2 per cent instead of 3 per cent.  The
3 per cent rate applies in the ease of a lineal descendant of the first
degree of consanguinity where the value of the estate is in excess of
500,000 francs and where the shave is of a value of between 1,000 and
10,000 franes.  The rate of 56.4 per cent applies to that portion of a
share in excess of 50,000,000 francs transmitted to a relative beyond the
fourth degree of consanguinity. A complete table of rates will be
found in Exhibit F, Schedule 2, of the appendix. There are two
exemptions from this tax, namely, alms and donations of art and his-
torical objects for exhibition in publie collections. Various abate-
ments also are allowed depending upon certain contingencies. The
most important of these are as follows:
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(1) Where the deeedent leaves more than four children, living or
represented, there is deducted from the net total amount of the
estate for the settlement of the inheritance tax, 10 per cent for each
child after the fourth, provided this deduction does not exceed 15,000
franes per share.

(2) Succession from grandparent to grandchild as a result of the
grandchild’s parents being killed by the enemy or dying a vietim of
the war is subjeet to the rate of a lineal descendant of the first degree.

(3) Where an heir, donee, or legatee has lour or more children
living at the time he hecomes entitled to the inheritance, the tax to
be collected in the two preceding cases is reduced by 10 per eent for
each child after the third, not to exceed 2,000 francs for each child
nor 50 per cent of the aggregate.

(4) A limitation of the inheritance tax rate to 10.8 per cent is
fixed in the case of certain legacies to disabled war veterans and in
the case of certain cifts and legacies to governmental units, and
public mstitutions.

All property, both real and personal, is subjeet to the estate and
inheritance duties. In order to prevent the conliscation of estates,
the law provides that the total of the inheritance and the estate
duties on any one shure may not exceed the following percentages of
such share:

(1) In direet hline, or between husband and wile, 25 per eent.

(2) In collateral relationship, 35 per cent.

(3) Between relatives of more than the fourth degree or strangers
i blood, 40 per cent.

The gift tax imposed by IFrance (mutations entre vifs a titre
gratuit) applies to both real and personal property. It is levied on
gifts inter vivos. The rates are graduated according to the degree
of relationship. They are also varied according to whether made
under sections 1075 and 1076 of the Civil Code by ascendants to the
direct descending line or under a marriage contract under the Civil
Code. In case of gilts to children, the graduation depends upon
whether one child, two children, or more than two are living or
represented. Alms and gifts ol objects for exhibition in public
collections are exempt from the tax, as in the case of the inheritance
levy. Certain abatements from this tax which are allowed are also
similar to those granted in the case of the inheritance tax. A com-
plete table of rates will be found in Exhibit ¥, Schedule 3, of the
Appendix.

A mortmain tax is imposed by France upon real estate owned by
corporations, charitable organizations, ete. This tax is levied to
compensate the government for the loss of revenue resulting from
its inability to impose death and transfer duties on such real estate,
dure to the perpetual character of a corporation. The rate is 15.552
per cent and 1s computed on the income assessed for the lands and
buildings taxes.

The tax levied on aceretions is an annual tax measured by the
gross value of the property, real and personal, possessed by rehigious
congregations, comimunities, ete., which do not distribute their
profits to their members. An exemption is allowed in the case of
property used for relief or charitable purposes. The rate is flixed at
26 centimes per 100 francs of the gross value of the property, and is
mereased to 48 centimes in the case of property not subject to the
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mortmain tax. The registration tax on testaments in a flat levy of 18
francs. The tax on release of legacies by heirs is at the rate of 1.25
per cent of the legacy as to which the release is signed. The tax on
partitions of property between co-legatees and co-heirs is at the rate of
0.6 per cent of the property partitioned. A stamp tax is imposed on
instruments and documents connected with transfers of property as a
result of death. The tax varies according to the number of docu-
ments employed. It is a separate and independent tax from the
stamp tax imposed on registration of such documents.

The revenue derived from the various death taxes imposed by
France is shown in Exhibit F, Schedule 4, of the Appendix. The
total revenue from this source for 1931 was 2,355,345,371 francs, or
approximately $94,213,814, which is less than one-half as much as
was collected by both Federal and State authorities in the United

States during 1930.
3. GERMANY

In the discussion of the history of German death duties, it was shown
that in 1919 Germany levied an estate tax, an inheritance tax, and a
gift tax. The system was considerably changed by the act of July 20,
1922, and the estate tax abolished. Property left to a husband or wife
was exempted from the inheritance tax, except where the difference in
their ages was more than 20 years and they had been married for less
than 5 years. One of the most novel features of the 1922 law was a
surtax graduated according to the amount of the property which the
beneficiary possessed at the time he came into the inheritance. In
1923, the law was again changed. The surtax was repealed, changes
were made in the classification of the beneficiaries, and the rates were
reduced and the exemptions increased. The total inheritance tax
could not exceed more than 70 per cent of the inheritance, instead of
80 per cent, the limitation under the 1922 law.

The present German death duties (or the last of which we have
knowledge) were enacted on September 4, 1925, (Reichsgesetzbladd
I, No. 43). An inheritance tax 1s imposed which applies both to real
and personal property passing by descent or will, including gifts causa
mortis. The inheritance tax also applies to gifts inter vivos and dona-
tions restricted by special conditions. Property obtained by a
beneficiary at various times within 10 years from one and the same
person is taxed as a cumulative legacy, the tax previously paid being
allowed as a credit against the tax subsequently due. In no case
may the tax on donations exceed 60 per cent of the value of the prop-
erty donated. The heirs are grouped into five classes as follows:

Crass T
(a) Husband and wife.
(b) Children.
(¢) Persons entitled to the legal status of legitimate children.
(d) Children of different mothers entitled to legal status of legitimate children.
(e¢) Adopted persons.
(f) Stepchildren.
(g) Illegitimate children recognized by the father.

Curass 11

Descendants of legitimate children and adopted children where the adoption
extends to their descendants.
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Crass IIT

(a) Parents and stepparents.
(b) Brothers and sisters of the whole and half blood.

Crass IV

(@) Grandparents and more distant ancestors.
(b) Descendants of brothers and sisters of the first degree.
(¢) Parents-in-law.
(d) Children-in-law.
Crass V

All other persons, and donations granted for specific purposes.

Husband and wife are exempt, if, at the time the property is inher-
ited, they have children living or represented by issue. This exemp-
tion also applies in the case of adopted children living or represented
by issue. In the case of persons listed in Classes I and 1T an exemp-
tion of 5,000 reichsmarks is allowed. Those listed in Classes III and
IV are entitled to an exemption of 2,000 reichsmarks, and those under
Class V are granted an exemption of 500 reichsmarks. In addition,
certain deductions are permitted for household articles, jewelry,
luxuries not belonging to the testator’s household equipment, paint-
ings and art collections, family valuables of an historic, scientific, or
artistic nature, and debts owed by the beneficiary to the decedent.
If the taxpayer is incapable of self-support, a deduction is also allowed
in the case of property acquired by persons in Classes I and II, and by
parents, step-parents, or grandparents, if the value of such property
plus the taxpayer’s other property does not exceed 10,000 reichs-
marks. Gifts inter vivos for education or subsistence, annuities in
recognition of former services, contributions to private pension or
relief funds, property left to the national government, states, or
domestic communities, or for an exclusively pubhc purpose, property
left to churches, charitable organizations, and political unions, and
burial and administration expenses, are also allowed as deductions.

In order to prevent double taxation, the German law provides that
if persons coming within Classes I and 11 acquire property which,
during the last five years preceding its acquisition was obtained by a
person in the same category, and a tax paid, the present tax to be
applied to the property shall be reduced by 50 per cent. In case such
property was taxed by reason of death occurring between 5 and 10
years prior to its acquisition by the present beneﬁcmry, the tax pay-
able by the beneficiary is reduced by one-fourth.

The rates of tax are based upon the degree of relationship and the
amount of the beneficiary’s share. On 10,000 reichsmarks they

range from 2 per cent in the case of persons falling within Class I, to

14 per cent in the case of persons falling within Class V. They run
as high as 60 per cent on legacies over 10,000,000 reichsmarks. For
a complete table of rates see Schedule 1, Exhibit G, in the appendix.
The rates shown are applied by tomhty and not by brackets. In
order that an amount slightly exceeding a given bracket may not be
subject to the full rate of tax applicable to the next higher bracket,
certain limitations are provided. For statistics showing the amount
collected from German death duties, see Schedule 2, Exhibit G, in
the appendix.
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4. ITALY

Italy imposes an inheritance and gift tax, a mortmain tax, and
several stamp taxes on the registration of testaments, the release
of legactes and instruments partitioning property. The most impor-
tant of these taxes is the inheritance and gift tax (tasse sulle
successioni ¢ donationi) which is levied upen eaeh lieir’s, legatee’s, or
donce’s share of the property, both real and personal, situated in
Italy and passing to him. ‘The inheritance tax also applies to the
property already received by the heir or legatee as a gift from the
decedent during his lifetime, as well as the property received upon
the decedent’s death: but any gift tax previously paid by suech heir
or legatee is allowed as a eredit in computing the inheritance tax.
The present law (or the last of which we have knowledge) becane
effective April 30, 1930, and is broader in scope than the preceding
law which exempted from tax all relatives of the fourth or nearer
degrees.

The rates of tax vary with the amount of the share and with the
degree of consanguinity af the heir or legatee or donee, and there 1s
complete exemption from tax in the ecase of transfers to two or more
children and their descendants, transfers between husband and wife
with two or more children, and transfers of 3,000 lire or less to those
of the direct line or between husband and wife. Transfers of art
objects are generally exempt if they are not to be put up for sale.
The rates on lineal ascendants and descendants (when taxable) are
graduated from 1 to 10 per eent. On distant relatives the rates are
graduated from 12 to 50 per eent. A complete table of rates is shown
in Exhibit H, Schedule 1, of the appendix. The usual deduetions for
debts, labilities and funeral expenses are allowed in valuing the net
estate to be divided among the heirs and legatees.

The mortmain tax is an annual tax imposed on the real and personal
property of organizations which are perpetual in their character, and
18 1n lieu of the death tax sinee it produces a tax on property which
never passes and therefore could not be reached by an inheritance or
estate tax. The rate of this tax is 7.2 per cent on the net value, except
i case of charitable organizations where the rate is 0.9 per cent on the
eross value. The three stamp taxes which exist have already been
mentioned.

Revenue receipts from these death taxes under the 1923 law de-
clined from 1925 to 1929 as shown in Exhibit H, Schedule 2, of the
appendix. However, under the 1930 law the revenues have greatly
increased.

5. SPAIN

Spain imposes, by its act of February 28, 1927, transfer taxes which
apply to inheritances, gifts, and estates. The title of the act is “Ley
de los Impuestos de Derechos Reales y Sobre Transmisiones de
Bienes.” The act is divided into two parts, one dealing with the tax
on inheritances and gifts, and the other with the tax on estates.
What changes, if any, “that have taken place in this tax since the fall
of the Spanish mon.llchv have not been checked.

The inheritance tax 1s applied to property of all kinds which be-
longed to the decedent up to a maximum period of one month prior

to death. The gift tax reaches property transferred prior to the one-
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month period. [f it so happens that the gift tax has been paid on
property subject to the inheritance tax, the gift tax is allowed as a
credit in computing the inheritance tax. The rates ave the same for
both inheritance and gift taxes and the beneficiary is primarily liable
for the payment of the tax in both cases. The rates arc eraduated
according to the degree of relationship and the amount of the share.
On 1,000 pesctas thcy range [rom 1 per cent in the case of children to
24 per cent in the case of stl.lngols in blood. On amounts exceeding
5,000,000 pesetas, the rates range from 15 per cent in the case of
children to 30.75 per cent in the case of strangers in blood. The usual
deductions are allowed for debts, funeral expenses, ete. Bequests for
masses and other services performed for the repose of the soul of the
deceased ave subject to tax at a flat rate of 20 per cent. A complete
table of the inheritance and gift tax rates i1s shown in Schedule
Exhibit T, of the appendix.

In addition to the inheritance and gift tax imposed by part 1 of
the act of February 28, 1927, part 2 of this act unposes an estate tax
which is collected simultancously with the inheritance tax and is
payable by certain of the heirs. Parents and direct descendants are
not liable for the estate tax and the shares gomg to such persons arve
deductible from the gross value of the estate in arriving at the net
estate subject to tax. An arbitrary deduction of 2,000 pesctas is
also allowed from the gross estate as well as the usual deductions for
debts, funeral expenses, ete. The rates apply to the net estate and
are graduated from 1 per cent to 10 per cent. A table of the rates
will be found in Schedule 2, Exhibit I, of the appendix.

A mortmain tax is also imposed by Spain. This is an annual tax
levied on the net value of the property of organizations which are
perpetual in their character. It is representative of a death tax in
that it places a tax on property which could not be reached by such
a tax. The rate is 0.25 per cent of the net value of the property.

Complete statistics as to the revenue secured by Spain through these
taxes are not available. The receipts from the inheritance tax only
for the four years 1923 to 1926, inclusive, are given in Schedule 3,
Exhibit I of the appendix.

]J

6. OTHER COUNTRIES

As a general rule, the British donminions have inheritance or estate
taxes, or both. The Australian states, and New Zealand, have such
taxes, and in the case of West and South Australia, gift taxes are also
in force. The (Canadian Provinces all have inheritance or estate
duties, or both.

Of the countries of continental Europe not already mentioned,
Belgium, Switzerland, Rumania, and the Scandinavian countries have
inheritance taxes. Yugoslavia has an estate duty. In Russia, ac-
cording to the latest information available, all of a decedent’s prop-
erty over a certain amount escheats to the state.

Japan levies an inheritance tax which also applies to gifts inter
vivos. The rates arc graduated according to the degree of relation-
ship and the amount of the legaey or nlft varying from a minimum
of 0.5 per cent to a maximum of 21 per eont.
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B. IN THE UNITED STATES

1. FEDERAL ESTATE TAX

The Federal Government imposes only one form of death duty.
This is an estate tax, levied upon the decedent’s net estate, and is to be
distinguished from an inheritance tax, which is levied upon the share
of each beneficiary. The rates of the Federal tax are graduated
according to the amount of the estate, and are imposed by brackets
and not by totality. The bracket svstem applies a given rate to that
portion of the net estate falling w1th1u the bracket. On the other
hand, the totality system appllos a4 maximuim rate, determined by the
size of the estate, to the whole of the net estate.

There is no recognition of consanguinity, either by exemptions or
otherwise. Thus, the tax is the same upon net estates of equal size
whether the propertv descends to 1 child or 10 children, or even to
strangers in blood.

The tax due is determined by a computation involving two schedules
with different rates. One schedule consists of the rates imposed by
the revenue act of 1926, and the other of the additional tax imposed
by the revenue act of 1932.

The value of the net estate under the revenue act of 1932 is deter-
mined as provided in the revenue act of 1926, as amended, except
that in lieu of the exemption of $100,000 under that act the exemption
in the case of the additional tax is only $50,000. This results in the
taxation of certain estates under the 1932 act which are not reached
under the act of 1926. Moreover, the provision of the 1926 act allow-
ing a credit against the tax, up to 80 per cent thereof, for death taxes
paid to any State or Territory, does not apply in respect of the addi-
tional tax.

In computing the Federal tax, it is first necessary to determine the
amount of the decedent’s gross estate. The following property or
interest therein is ineluded:

{a) The deeedent’s interest in any property at the time of his death.

(b) Dower, curtesy, or similar interests of the surviving spouse.

(¢) Transfers by the decedent in contemplation of death, or in-
tended to take effect in possession or enjoyment at or after his death.

(d) Transfers, by trust or otherwise, under which the decedent has
retained for his life or for any period not aseertainable without refer-
ence to his death, or for any period which does not in fact end before
his death, the possession or enjoyment of, or the right to the income
from, the property, or the right to designate, either alone or with
another, the persons who shall possess or enjoy the property or the
income therefrom.

(e) Transfers, by trust or otherwise, where the enjoyment of the
property was, at the date of the decedent’s death, subject to any
change through the exercise of a power to alter, ‘Lmend or revoke, or
\;here the decedent relinquished such a power in contemplatlon of
death

(f) Joint interests held by the decedent with another person,
ineluding tenancies by the entirety and joint bank aceounts.

(9) ProI)ert;_V passing under a general power of appointment exer-
cised by the decedent by will, or by deed executed in contemplation
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of death, or by deed intended to take effect in possession or enjoyment
at or after death, or under which the decedent has retained for his life
or any period not ascertainable without reference to his death, or any
period which does not in fact end before his death, the possession or
enjoyment of, or income from, the property, or the right to designate,
alone or with another, the persons who shall enjoy the property or
the income therefrom.

(h) Proceeds of life insurance payable to the estate of the decedent,
and the proceeds of life insurance in excess of $40,000 payable to
beneficiaries. o )

The above enumerated property is included in the gross estate at
its value at the date of the decedent’s death. The regulations of the
Commissioner of Internal Revenue give the following general rule in
regard to valuations of property comprising the gross estate:

The value of all property includable in the gross estate is the fair market
value thereof at the time of the decedent’s death. The fair market value is the
price at which property would change hands between a willing buyer and a
willing seller, neither being under any compulsion to buy or sell. When property
is sold within a reasonable period after decedent’s death, and it is shown that
the selling price reflects the fair market value thereof as of the date of decedent’s
death, the selling price will be accepted. Neither depreciation nor appreciation

in yalue subsequent to the date of decedent’s death will be considered. All
relevant facts and elements of value should be considered in every case.

After the value of the ‘“gross” estate hias been determined, certain
deductions are allowed in arriving at the “net’ estate subject to tax.
These allowable deductions may be briefly stated as follows:

(a) In the case of a resident—

(1) An arbitrary exemption of $100,000 in the case of the tax under
the 1926 act, and $50,000 in the case of the additional tax under
the act of 1932.

(2) Funeral and administration expenses, claims against the estate,
unpaid mortgages, expenses for support of the decedent’s dependents
during settlement, and losses from fires, storms, theft, etc.

(3) Property included within decedent’s gross estate which was
previously taxed in the estate of a prior decedent who died within
five years, or property transferred to the decedent by gift within
five years prior to his death upon which a gift tax was paid by the
donor.

(4) Public, religious, charitable, scientific, literary, or educational
bequests, in the amount actually received by such beneficiaries.

(b) In the case of a nonresident—

(1) That proportion of the deductions specified in paragraph (2),
above, which the value of the nonresident’s gross estate in the United
States bears to the value of his entire gross estate, wherever situated.

(2) Property specified in paragraph (3), above.

(3) Property specified in paragraph (4), above.

The ‘““net” estate under each act having been computed by sub-
tracting from the ‘“‘gross” estate the deductions above set forth,
the Federal tax may now be determined. The tax imposed by the
revenue act of 1926, as amended, is computed by applying the fol-
lowing rates to the net estate as determined thereunder:
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BASIC SCUHEDULE OF PRESENT FEDERAL ESTATE TAX RATES
(Aet of Feb. 26, 1926, ch. 27, sec. 301 (a), 44 Stat. L. 69)

1 per centum of the amount of the net estate not in excess of $50,000;

2 per centum of the amount by which the net estate exceeds $50,000 and does
not exceed $100,000;

3 per centum of the amount by whiclh the net estate exceeds $100,000 and does
not exceed $200,000;

4 per centum of the amount by which the net estate exceeds $200,000 and
does not exceed $400,000;

5 per centum of the amount by which the net estate exceeds $400,000 and
does not exceed $600,000;

6 per centum of the amount by which the net estate exceeds $600,000 and
does not exceed $800,000;

7 per centum of the amount by which the net estate exceeds $800,000 and
does not exceed $1,000,000;

8 per centum of the amount by which the net estate exceeds $1,000,000 and
does not exceed $£1,500,000;

9 per centum of the amount by which the net estate exceeds $1,500,000 and
does not excecd $2,000,000;

10 per centum of the amount by which the net estate exceeds $2,000,000 and
does not exceed $2,500,000;

11 per centum of the amount by which the net estate exceeds $2,500,000 and
does not exeeed $3,000,000;

12 per centumm of the amount by which the net estate exceeds $3,000,000 and
does not exceed $3,500,000;

13 per centum of the amount by which the net estate exceeds $3,500,000 and
does not exceed $4,000,000;

14 per centum of the amount by which the net estate exceeds $4,000,000 and
does not exceed $5,000,000;

15 per centum of the amount by which the net estate exceeds $5,000,000 and
does not exceed $6,000,000;

16 per centum of the amount by which the net estate excceds $6,000,000 and
does not exceed $7,000,000;

17 per centum of the amount by which the net estate exceeds $7,000,000 and
does not exceed $8,000,000;

18 per centum of the amount by which the net estate exceeds $8,000,000 and
does not exceed $9,000,000;

19 per centum of the amount by which the net estate exceeds $9,000,000 and
does not exceed $10,000,000;

20 per centum of the amount by which the net estate exceeds $10,000,000.

From the tax thus eomputed, there may be dedueted the amount
of any gift taxes paid on any property included within the gross estate.
In addition, there may be dedueted the amount of any death taxes
paid to any State or Territory in respect of the estate, for which eredit
nmust be claimed within four vears after the filing of the return. This
credit, however, may not exceed 80 per eent of the tax found to be due
before the eredit is taken.

To the tax thus determined, there is added the additional tax
imposed by the revenue act of 1932, This tax is arrived at by first
computing a tentative tax at the following rates on the net estate as
determined under that act:

ADDITIONAI, SCHEDULE OF PRESENT FEDERAL ESTATE TAX RATES
(Act of June 1932, sec. 401)

Upon net estates not in exeess of $10,000, 1 per centum.

$100 upon net estates of $10,000; and upon net estates in excess of $10,000
and not in excess of $20,000, 2 per centum in addition of such excess.

$300 upon net estates of $20,000; and upon net estates in excess of $20,000
and not in excess of $30,000, 3 per centum in addition of such excess.
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$600 upou net estates of $30,000; aud upon net estates in exeess of $30,000
and not in exeess of $40,000, 4 per eentum in addition of sueh excess.

$1,000 upon net estates of $40,000; and upon net estates in exeess of $40,000
and not in excess of $50,000, 5 per centum in addition of such exeess.

$1,500 upon net estates of $50,000; and upon net estates in exeess of $50,000
and not in exeess of $100,000, 7 per eentum in addition of sueh exeess.

$5,000 upon net estates of $100,000; and upon net estates in exeess of $100,000
and not in excess of $200,000, 9 per eentum in addition of such exeess.

$14,000 upon net estates of $200,000; and upon net estates in exeess of $200,000
and not in exeess of $400,000, 11 per centum in addition of sueh exeess.

$36,000 upon net estates of $400,000; and upon net estates in excess of $400,000
and not in exeess of $600,000, 13 per eentum in addition of sueh exeess.

$62,000 upon net estates of $600,000; and upon net estates in exeess of $600,000
and not in execess of $800,000, 15 per eentum in addition of sueh excess.

$92,000 upon net estates of $800,000; and upon net estates in exeess of $800,000
and not in exeess of $1,000,000, 17 per eentum in addition of such exeess.

$126,000 upon net estates of $1,000,000; and upon net estates in exeess of
$1,000,000 and not in excess of $1,500,000, 19 per eentum in addition of sueh
exeess.

$221,000 upon net estates of $1,500,000; and upon net estates in excess of

$1,500,000 and not in exeess of $2,000,000, 21 per eentumn in addition of such
exeess.

$326,000 upon net estates of $2,000,000; and upon net estates in excess of
$2,000,000 and not in exeess of $2,500,000, 23 per centwn in addition of sueh
exeess.

$441,000 upon net estates of $2,500,000; and upon net estates in exeess of

$2,500,000 and not in excess
exeess.

$566,000 upon net estates
$3,000,000 and not in exeess
exeess.

$701,000 upon net estates
$3,500,000 and not in excess
excess.

$846,000 upon net estates

C

f $3,000,000,

of $3,000,000;
of $3,500,000,

of
of

$3,500,000;
$4,000,000,

of $4,000,000;

25 per eentum in addition of sueh

and upon net estates in exeess of
27 per centum in addition of sueh

and upon net estates in exeess of
29 per eentum in addition of sueh

and upon net estates in exeess of

$4,000,000 and not in exeess of
exeess.

$1,001,000 upon net estates of $4,500,000; and upon net estates in excess of
$4,500,000 and not in exeess of £5,000,000, 33 per eentum in addition of sueh
excess.

$1,166,000 upon net estates of $5,000,000; and upon net estates in exeess of
$5,000,000, and not in exeess of $6,000,000, 35 per centumn in addition of sueh
excess.

$1,516,000 upon net estates of $6,000,000; and upon net estates in exeess of
$6,000,000 and not in exeess of $7,000,000, 37 per eentum in addition of sueh
excess.

$1,886,000 upon net estates of $7,000,000; and upon net estates in exeess of
$7,000,000 and not in exeess of $8,000,000, 39 per centum in addition of sueh
exeess.

$2,276,000 upon net estates of $8,000,000; and upon net estates in execess of
$8,000,000 and not in excess of $£9,000,000, 41 per centum in addition of sueh
exeess.

$2,686,000 upou net estates of $9,000,000; and upon net estates in exeess of
$9,000,000 and not in exeess of $10,000,000, 43 per centum in addition of sueh
exeess.

$3,116,000 upon net estates of $10,000,000; and upon net ecstates in excess of
$10,000,000, 45 per centum in addition of sueh excess.

$4,500,060, 31 per centum in addition of such

From this tentative tax, there is deducted the amount of the gross
estate tax levied under the revenue act of 1926 before eredit is taken
for death taxes paid to the States. The resulting excess is the amount
due under the 1932 act as an additional tax. This additional tax,
plus the net tax imposed by the act of 1926, constitute the total
Federal tax on the estate of a decedent. .
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The following table shows the total tax at Federal rates on net
estates of various sizes:

Federal estate tax on certain net estates under existing laws in force July 1, 1932

Tax under 1932 act
Taxable estate Tax under 1926 act
4
@ 1926 and
Net esta.l:et before ltg3t2 ]ngts.
Sxeinpiior Before After : i i
. S Tentative | Additional | (2)4(4)
1926 act | 1932act | Ccredit! | credit?
1) 2 (3) @)=
0 0 0 0

$50, 000 0 $1, 6500 $1, 500 $1, 500
$50, 000 100, 000 $500 $100 5, 4, 500 4, 600
100, 000 150, 000 1, 500 300 9, 500 8, 000 8, 300
200, 000 250, 000 4, 500 900 19, 500 15, 000 15, 900
300, 000 350, 000 8, 500 1,700 30, 500 22,000 23, 700
400, 000 450, 000 12, 500 2, 500 42, 500 30, 000 32, 500
500, 000 550, 000 17, 500 3, 500 55, 500 38, 000 41, 500
700, 000 750, 000 28, 500 5, 700 84, 500 56, 000 61, 700
900, 000 950, 000 41, 500 8, 300 117, 500 76, 000 84, 300
1,900,000 | 1,950, 000 124, 500 24, 900 315, 500 191, 000 215, 900
2,900,000 | 2, 950, 000 227, 500 45, 500 553, 500 , 000 371, 500
3,900, 000 | 3,950, 000 350, 500 70, 100 831, 500 481, 000 551, 100
, 900, 000 | 4, 950, 000 489, 500 97, 900 1, 149, 500 660, 000 757, 900
5,900, 000 | 5, 950, 000 638, 500 127, 700 1, 498, 500 860, 000 987, 700
7,900, 000 | 7, 950, 000 966, 500.f 193,300 | 2,256,500 | 1,290,000 [ 1,483,300
9, 900, 000 | 9,950,000 | 1, 334, 500 266, 900 | 3,094,500 [ 1,760,000 [ 2,026, 900
19, 900, 000 | 19, 950, 000 | 3, 333, 500 666, 700 | 7,593,500 | 4,260,000 | 4,926, 700
49, 900, 000 | 49, 950,000 | 9, 333, 500 | 1, 866, 700 | 21,093,500 | 11, 760, 000 | 13, 626, 700
99, 900, 000 | 99, 950, 000 | 19, 333, 500 | 3, 866, 700 | 43, 593, 500 | 24, 260, 000 | 28, 126, 700

1 Credit for death taxes paid to States. May not exceed 80 per cent of Federal tax under act of 1926. No
credit allowed against additional tax under 1932 act for State death taxes.
2 1t is assumed in each case that the State tax absorbs the full 80 per cent credit.

The taxes shown in the foregoing table are the minimum amounts
which the Federal Government may expect to collect in the form of
death taxes from estates of decedents. Where the inheritance and
estate taxes levied by the States are not sufficiently high to absorb the
full 80 per cent credit which is allowed against the tax imposed under
the revenue act of 1926, the amount collected by the Federal Govern-
ment will be proportionately greater. In Nevada, where no State
death duties are imposed, the whole amount of the tax goes to the
Federal Government. The same is true in the District of Columbia.
In the case of decedents dying after the effective date of the 1926 act
and prior to the effective date of the 1932 act, there was no double
taxation except where the State tax exceeded 80 per cent of the
Federal tax. This was a rare occurrence. With the imposition of
the additional tax under the 1932 act, the double taxation situation
is not changed. The higher rates of the estate tax merely represent the
f)otal burden the Congress now believes these estates may properly

ear.

The tax is collected pursuant to notices and returns filed by the
executor or administrator. The first step is the filing of a preliminary
notice of the decedent’s death with the collector of internal revenue for
the district in which the decedent was last domiciled. This notice
advises the Government of the ecxistence of a taxable estate, and
should be made in all cases where the gross estate is in excess of
$50,000 in value. It should be filed within two months after the
decedent’s death. The estate tax return, however, may generally be
filed within one year after the death of the decedent, but the Com-
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missioner of Internal Revenue may require its filing before that time
where it appears that the interests of the Government would be
jeopardized by any delay. On the other hand, additional time may be
granted, not exceeding six months, where the facts warrant such an
extension.

Upon receipt of the return, the commissioner examines the same and
determines the amount of the tax. Payment of the tax is due one
vear after the decedent’s death. Where undue hardship would result
(rom early payment of the tax, the commissioner may extend the
time not to exceed eight years {from the due date. Interest runs at
6 per cent per annum from six months after such date until the tax is
paid. In the case of a deficiency in the tax, the commissioner may
extend the time for payment thereof for a period not to exceed four
years. Interest at 6 per cent also runs against the amount of the
deficiency. In either case, a bond may be required by the commis-
sioner in an amount not exceeding double the amount of tax in respect
of which the extension is granted.-

The tax constitutes a lien upon the gross estate of the decedent,
which may extend over a period of years if paymentis not made before
that time. This lien may be released in whele or in part, however,
in the discretion of the commissioner with the approval of the Secre-
tary of the Treasury. In case of disagreement as to the correctness
of the tax determined by the commissioner, the law provides for the
filing of appeals to the Board of Tax Appeals where a deficiency tax
is assessed, and for suits in the Federal district courts where there has
been an overpayment of the tax.

The good and bad features of the present Federal estate tax will
be dealt with in a later portion of this report. It will be sufficient
to close this preliminary description with the receipts from this tax
since its first enactment in 1916 to the present time:

Federal estate tax receipts

Fiscal year ending— Tax collected
e S0, R e $6, 077, 000
June 30, 1918 ______ 47, 453, 000
RS ONM OO, et oo 82, 030, 000
June 30, 1920 ____ 103, 636, 000
fvirs Gl I 154, 043, 000
June 30, 1922 _________________________________________ 139, 419, 000
UnneyS O] 02 NNTI—— W s 126, 705, 000
June 30, 1924 ____ o ___ 102, 967, 000
June 30, 1925____ o __ 101, 422, 000
June 30, 1926____ __________ o ___ 116, 041, 000
June 30, 1927______________ o _____ 100, 340, 000
June 30, 1928 ______________ . 60, 087, 000
June 30, 1929________ . _______ 61, 897, 000
June 30, 1930 ____ e 64, 770, 000
June 30, 1931 ______ o _____ 48,078, 000
June 30, 1932________________ . 47, 422, 000

2. FEDERAL GIFT TAX

As a supplement to the estate tax, the Federal Government now
imposes a tax upon gifts inter vivos. The tax is applicable both to
resident and nonresident individuals, and measurably approaches the
estate tax that would have been payable at the donor’s death if the
gift had not been made in his lifetime and the property instead had

156838 —83——8
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constituted a part of his estate. For this reason, the rate of tax is
measured by all gifts made after the enactment of the act, although
it is computed and payable yearly. A scheme of computation is pro-
vided which results in approximately the same tax on a gift of a
given amount whether such gift was made in one year or spread over
a period of years.

As has been stated before, the rates of the gift tax are approxi-
mately one-fourth less than those of the Federal estate tax. The rea-
son for this difference in rates appears to be that the Congress wishes
thereby to encourage the making of gifts and the distribution of prop-
erty in the lifetime of the owner, which, of course, is a worthy pur-
pose. The Government, moreover, can well afford to make this con-
cession, because the tax accrues much sooner than if it were only
imposed at the death of the donor.

The tax applies to transfers of property by gift, whether the trans-
fer is in trust or otherwise, whether the gift is direct or indirect, and
whether the property is real or personal, tangible or intangible. It
does not apply, however, to transfers in trust where the donor has
the power to revest title in himself, either alone or in conjunction
with another person. On the other hand, the relinquishment or ter-
mination of such a power constitutes a taxable transfer.

Where property is transferred for less than an adequate and full con-
sideration, the amount by which the value of the property exceeds
the value of the consideration is considered a taxable gift. If the
gift 1s made in property, the value thereof at the date of the gift consti-
tutes the amount of the gift for purposes of taxation.

In arriving at the taxable net gifts, certain deductions are allowed.
In each calendar year, the first ‘55 000 of oifts to each person is exempt,
except where the gift is of a future interest in property. This exemp-
tion is made to obviate the necessity of keeping account of numerous
small gifts, and at the same time fix the amount sufficiently large to
cover wedding and Christmas gifts, and occasional gifts of small
amounts. Other exemptions, in the case of resident individuals, may
be summarized as follows:

(@) A specific exemption of $50,000, less the aggregate of the amount
claimed and allowed as a specific exemption for preceding years.
The exemption may be taken all in one year or spread over a period
of years, at the option of the taxpayer, but when 1t is used no further
exemption is allowed.

f(b) Public, religious, charitable, scientifie, literary, or educational
g1 ts

(¢) Gifts to lodges for puposes specified in paragraph (b).

(d) Gifts to posts or organizations of war veterans.

(e) Gifts to the fund for vocational rehabilitation authorized by
the World War veterans’ act of 1924,

The exemptions in the case of nonresident aliens are the same as for
residents and citizens, except that the $50,000 specific exemption
does not apply. Also, the deduction for charitable and other such
gifts applies only when such gifts by the nonresident donor are to be
used in the United States exclusively.

The rates of the gift tax under the revenue act of June 6, 1932, see-
tion 502, are as follows:
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PRESENT GIFT TAX RATES

Upon net gifts not in excess of $10,000, three-fourths of 1 per cent.

$75 upon net gifts of $10,000; and upon net gifts in excess of $10,000 and not
in excess of $20,000, 14 per cent in addition of such excess.

$225 upon net gifts of $20,000; and upon net gifts in excess zf $20,000 and not
in excess of $30,000, 211 per cent in addition of such excess.

$450 upon nel gifts of 330,000; and upon net gifts in exces; of $30,000 and not
in excess of $40,000, 3 per cent in addition of such excess.

$750 upon net gifts of $40,000; and upon net gifts in excess of $40,000 and not
in excess of $50,000, 3%; per cent in addition of such excess.

$1,125 upon net gifts of $50,000; and upon net gifts in excess of $50,000 and not
in excess of $100,000, 5 per cent in addition of such excess.

$3,625 upon net gifts of $100,000; and upon net gifts in excess of $100,000 and
not in excess of $200,000, 614 per cent in addition of such excess.

$10,125 upon net gifts of $200,000; and upon net gifts in excess of $200,000 and
not in excess of $400,000, 8 per cent in addition of such excess.

$26,125 upon net gifts of $400,000; and upon net gifts in excess of $400,000 and
not in exeess of $600,000, 91 per cent in addition of such excess.

$45,125 upon net gifts of 3600,000; and upon net gifts in excess of $600,000
and not in excess of $800,000, 11 per ceut in addition of such excess.

$67,125 upon net gifts of $800,000; and upon net gifts in excess of $800,000
and not in excess of $1,000,000, 1214 per cent in addition of such excess.

$92,125 upon net gifts of $1,000,000; and upon net gifts in excess of $1,000,000
and not in excess of $1,500,000, 14 per cent in addition of such excess.

$162,125 upon net gifts of $1,500,000; and upon net gifts in excess of $1,500,000
and not in excess of $2,000,000; 15}, per cent in addition of such excess.

$239,625 upon net gifts of $2,000,000; and upon et gifts in excess of $2,000,000
and not in excess of $2,500,000, 17 per cent in addition of such excess.

$£324,625 upon net gifts of $2,500,000; and upon net gifts in excess of $2,500,000
and not in excess of $3,000,000. 1835 per cent in addition of such excess.

$417,125 upon net gifts of $3,000,000; and upon net gifts in excess of $3,000,000
and not in excess of $3,500,000, 20 per cent in addition of such excess.

$517,125 upon net gifts of $3,500,000; and upon net gifts in excess of $3,500,000
and not in excess of $4,000,000, 2114 per cent in addition of such excess.

$624,625 upon net gifts of $4,000,000; and upon net gifts in excess of $4,000,000
and not in excess of $4,500,000, 23 per cent in addition of such excess.

$739,625 upon net gifts of $4,500,000; and upon net gifts in excess of $4,500,000
and not in excess of $5,000,000, 2475 per cent in addition of such excess.

$862,125 upon net gifts of $5,000,000; and upon net gifts in excess of $5,000,000
and not in excess of $6,000,000, 26 per cent in addition of such excess.

$1,122,125 upon net gifts of $6,000,000; and upon nct gifts in excess of
$6,000,000 and nct in excess of $7,000,000, 2715 per cent in addition of such
excess.

$1,397,125 upon net gifts of $7,000,000; and upon net gifts in excess of
$7,000,000 and not in excess of $§,000,060, 29 per cent in addition of such excess.

$1,687,125 upon net gifts of $8,000,000; and upon net gifts in ecxess of
$8,000,000 and not in excess of $9,000,000, 3015 per cent in addition of such
excess. .

81,992,125 upon net gifts of $9,000,000; and upon net gifts in cxcess of
89,000,000 and not in excess of $10,000,000, 32 per cent in addition of such
excess.

$2,312,125 upon net gifts of $10,060,000; and upon net gifts in excess of
$10,000,000, 33! per cent in addition of such excess.

The computation of the tax involves three separate steps, as
follows:

(@) A tax is first computed, at the above rates, on the aggregate
sum of the net gifts made after the enactment of the Revenue Act of
1932, ineluding the net gifts during the current calendar year.

(b) A tax is then computed, at the above rates, on the aggregate
sum of the net gifts made after the enactment of the 1932 act but
prior to the eurrent year.

(¢) The tax computed under paragraph (d) is then subtracted from
that computed under paragraph (a), and the excess is the amount
due for the current vear.
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The foregoing method of computing the tax results in taxing in each
calendar year, upon a cumulative basis, all gifts made since the enact-
ment of the revenue act of 1932, with credit for all gift taxes paid in
the years prior to the current year.

The determination of the tax may perhaps be more clearly illus-
trated by the following examples:

Gift tax, 1932

Gifts:
To wife, $50,000 (less $5,000 exempt) _______ - ___________ $45, 000. 00
To son, $50,000 (less $5,000 exempt) . _ - - ______ 45, 000. 00
To daughter, $10,000 (less 85,000 exempt) ____ . ___________ 5, 000. 00
To nephew, $5,000 (less $5,000 exempt) - - .. ________ 0
R oo o e i e 95, 000. 00
Deductions: Specific exemption______________ ________________ 50, 000. 00
Taxable net gifts___________ __________________________ 45, 000. 00
Gift tax for 1932:
ifax uponinet gifts of $40,000 S o S . 750. 00
Tax on excess ($5,000X3% percent).______________________ 187. 50
Total taxfor 1932__.___ ____ . _______ .~ 937. 50
Gift tax, 1933
Gifts:
To eharity_ _ o $100, 000. 00
To daughter, $30,000 (less $5,000 exempt) __________________ 25, 000. 00
To nicce, $30,000 (less $5,000 exempt) .. __________________ 25, 000. 00
Totlal gifts_ - - o e 150, 000. 00
Deductions:
Specific exemption '_ ____ oo 0
Charitable gifts_ _______ - 100, 000. 00
otals s L L I S SO 100, 000. 00
Net taxable gifts:
L) 3 3 0 S S ) S SO 50, 000. 00
In 19828 - o oo NS 45, 000. 00
Aggregate, 1933 and preceding years.____________________ 95, 000. 00
Gift tax on aggregate gifts:
Tax upon net gifts of $50,000_____________________________ 1, 125. 00
Tax upon exeess ($35,000X5 percent) _________________ _ - 1, 750. 00
oAl oo e SR RN 2, 875. 00
Less tax on aggregate gifts of preceding years___________________ 937. 50
Tax payable for ealendar year 1933___.__ __________.______ 1, 937. 50

A return of all gifts in excess of $5,000 made by any individual
during the calendar year must be filed by March 15 thereafter with
the collector of internal revenue for the district in which the donor has
his legal residence. The tax is payable on or before the due date of
the return, although the Commissioner of Internal Revenue may
extend the time of payment for a period of not to exceed six months.

The tax constitutes a lien against the gifts made during the calendar

car for 10 years from the date of the gift. If the tax is not paid
y the donor, the lien is attached to as much of the gift in the hands
of the donee as has not been sold to a bona fide purchaser for an ade-

1 8pecific exemption exhausted in 1932.
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quate and full consideration, or to other property of the donee, sub-
ject only to being divested bv sale to a bona fide purchaser for an
adequqte and full consideration. Within the discretion of the com-
missioner, this lien may be relecased before payment of the tax.

After examination of the return, the commissioner may make a
correct determination of the tax due, and in the case of a deficiency
may ploceed to its assessment and collection under administrative
provisions corresponding to those of the estate and income tax laws.
Provision is made for an appeal to the Board of Tax Appeals in the
case of deficiencies. Claims for refund of overpayments may be filed
within three years from the time the tax was paid.

Rules and regulations for the enforcement of the gift tax law are pre-
scribed by the Commissioner of Internal Revenue with the approval
of the Secretary of the Treasury.

3. STATE DEATH TAXES

As of July 1, 1932, 47 States had some form of death duty in force,
leaving only the State of Nevada and the District of Columbia with-
out such a tax. No two States have precisely the same statute, and
it will therefore be necessary to discuss, first, the general situation
in regard to State death duties, and second, to describe in detail the
»dfath taxes of certain States which scem most typical or most worthy
-0t note.

As certain readers may be interested in particular States, there has
been included in Exhibit J of the appendix a Résumé of State Death
Taxes, showing for each State the essential details of such taxes.
There is also included, in Exhibit K of the appendix, a table showing
the Present Status of State Death Duties, as of July 1, 1932, for pur-
poses of comparison.

The forms of death taxes employed in the respective States are
as follows:

Inheritance tax only:

Arizona. Louisiana.! South Dakota.
Arkasas. New Jersey. Texas.
Idaho. New Mexico. West Virginia.
llinois. Oklahoma. Wyoming.
Kentucky. South Carolina. Total, 14.
Inheritance and,estate taxes:
California. Massachusctts. Pennsylvania.
Colorado. Michigan. Rhode 