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CongrEss oF THE UNITED STATES,
JoINT CoMMITTIEE ON INTERNAL REVENUE TAXATION,
Washington, November 30, 1943.
Hon. Warter F. GEORGE,
Chairman, Committee on Finance,
United States Senate.

Dzear SENaTOR: In accordance with your request, I am submitting
herewith a comparative print of section 403 (relating to renegotiation
or war contracts) of the Sixth Supplemental National Defense Appro-
priation Act, 1942 (April 28, 1942, c¢. 247, 56 Stat. 245) as it now
exists and as it is proposed to be amended by Title VII of the rev-
enue bill now before the Finance Committee. This print was pre-
pared by Mr. Lynn 1. Stratton, of the staff of this committee.

It is hoped that the comparison will be found useful to the Com-
mittee on Finance in its consideration of the House bill.

Respectfully yours,
Couny F. Stam, Chief of Staf.
m






CongrEss oF THE UNITED STATES,
JoinT CoMMITTEE ON INTERNAL REVENUE TAXATION,
Washington, November 30, 1943.

Mzr. Couin F. Stam, Chief of Staff,
Joint Committee on Internal Revenue Taxation,
Congress of the United States.

Dear Mr. Stam: At your direction, a comparison of section 403
(relating to renegotiation of war contracts) of the Sixth Supplemental
National Defense Appropriation Act, 1942 (April 28, 1942, c. 247,
56 Stat. 245) as it now exists and as it is proposed to be amended by
Title VII of the House revenue bill of 1943 has been prepared and is
submitted herewith.

Unchanged language appears in roman, new language in italic, and
repealed language in stricken-through type Language that is not in
fact new is printed in roman, notwithstanding the fact that section
701 (b) of the revenue bill is in form an amendment in full.

The text is preceded by a table citing, and classifying according to
subject matter, the changes proposed to be made in the renegotiation
provision.

Respecttully yours,
Lyyn L. STRATTON.
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RENEGOTIATION OF WAR CONTRACTS

(Section 403, as amended, of the Sixth Supplemental National Defense
Appropnatlon Act, 194.,, as proposed to be amended by section.
701 (b) of the House revenue bill of 1943)

Swc. 403. (a) For the purposes of this section—

(1) The term ‘“Department’”’ means the War Department, the Navy
Department, the Treasury Department, the Maritime Comm1ss10n,
the War Shipping Administration, Defense Plant Corporation, Metals
Reserve Company, Defense Supplies Corporation, and Rubber
Reserve Company, respectively.

(2) In the case of the Maritime Commission, the term ‘“Secretary’”-
means the Chairman of such Commission, #rd in the case of the War
Shipping Administration, the term “Secretary means the Administrator
of such Administration, and in the case of Defense Plant Corporation,
Metals Reserve Company, Defense Supplies Corporation, and Rubber
Reserve Company, the term ‘“Secretary’”” means the board of directors
of the appropriate corporation.

(3) 4) The terms ‘‘renegotiate” and ‘renegotiation’” include %he

the secrebare of the Department of the contpaet
a determination by agreement or order under this section of the amount of
any excessive profits.

(B) The terms ““reprice” and “repricing’’ include a determination by
agreement or order under this section of a fair price for performance under
a contract or subdcontract.

(4) (A) The term ‘‘excessive proﬁts” means any amount of & eon-
traet or stbeontraet price whieh is found 88 & result of
to represent exeesstve profits: the portion of the profits derived from
contracts with the Departments and subcontracts which is determined in
accordance with this section to be excessive for the work and articles fur-
nished. In determining excessive profits there shall be taken into con-
sideration the following factors:

() efficiency of contractor, with particular regard to attainment of
quantity and quality production, reduction of costs and economy in
the use of raw materials, facilities, and manpower;

(12) reasonableness of costs and profits, with particular regard to
volume of production, and normal pre-war earnings;

(vir) amount and source of public and private capital employed
and net worth,;

() extent of risk assumed, including the risk incident to reason-
able pricing policies;

(v) nature and extent of contribution to the war effort, including
wnventive and developmental contribution and cooperation with the
Government and other contractors in supplying technical assistance;

(v7) character of business, including complexity of manufacturing
technique, character and eatent of subcontracting, and rate of turn-
over;

(mz) such other factors the consideration of which the public interest
and fair and equitable dealing may require.

92744—43—2 1



2 COMPARISON OF THE RENEGOTIATION ACT

(B) The term ‘“profits derived from contracts with the Departments and
subcontracts” means the excess of the amount received or accrued under
such contracts and subcontracts over the costs paid or incurred with respect
thereto. Such costs shall be determined wn accordance with the method of
cost accounting regularly employed by the contractor in keeping his beoks,
but if no such method of cost accounting has been employed, or if the
method so employed does not, in the opinion of the Board or, upon re-
determination, 1 the opo,'nion. of The Tax Court of the United States
properly reflect such costs, such costs shall be determined in accordance
with such method as in the opinion of the Board or, wpon redetermination,
wn the opinion of The Tax Court of the United States does properly reflect
such costs. Irrespective of the method employed or prescribed for de-
termining such costs, no item of cost shall be charged to any contract with
a Department or subcontract or used in any manner for the purpose of
determining such cost, to the extent that vn the opinion of the Board or,
upon redetermination, in the opinion of The Tax Court of the United
States, such item is unreasonable or mot properly chargeable to such con-
tract or subcontract. No commassion, percentage, brokerage, or contingent
Jee paid or payable by a contractor with a Department to any person for
or wn connection with the soliciting or securing by such person of a contract
with a Department shall be allowed as an item of cost, unless such person
1s @ bona fide established commercial or selling agency maintained by the
contractor jfor the purpose of securing business. Ixcept as otherwise
provided in the foregoing provisions of this paragraph, all ttems of the
character allowed as deductions and exclusions under Chapters 1 and 2 E
of the Internal Revenue Code (excluding taxes measured by income) shall,
to the extent allocable to such contracts and subcontracts, be allowed as
items of cost, but in determining the amount of excessive profits to be
elimwnated proper adjustment shall be made on account of the tazes so
excluded, other than Federal tares, which are attributable to the portion
of the profits which are not excessive.

(5) The term “‘subcontract’”’ means—

4y (A) any purchase order or agreement (other than a contract
with a Department) to make or furnish, or to perform alt ex any
part of the work; e to make or fuenish any artiele; required for
the performanee of are other eondraet e subeontraet oF making
or furnishing of, a contract item or a component article. For the
purposes of this subparagraph—
(©) A ““contract ttem’’ means any article, work, services,
building, structure, improvement, or facility contracted for by
a Department;
(1s) A “component article’” means any article which s to be
incorporated in or as a part of & contract item.
£ (B) a#Any contract or arrangement fother than a contract
or arrangement between two contracting parties, one of which
parties is found by the Seeretary Board to be a bona fide executive
officer, ‘partner, or full-time employee of the other contracting
party}, {4} (7) any amount payable under which is contingent
upon the procurement of a contract or contracts with a Depart-
ment or of a subcontract or subcontracts thereunder, or deter-
mined with reference to the amount of such a contract or sub-
contract or such contracts or subcontracts, or B> (72) under which
any part of the services performed or to be performed consists
of the soliciting, attempting to procure, or procuring a contract

7,02



COMPARISON OF THE RENEGOTIATION ACT 3

or contracts with a Department or a subcontract or subcontracts
thereunder: Provided, That nothing in this sentence shall be con-
strued (1) to affect in any way the validity or construction of
provisions in any contract with a Department or any subcontract
thereunder, heretofore at any time or hereafter made, prohibiting
the payment of contingent fees or commissions; or (2) to restrict
in any way the authority of the Secretary or the Board to deter-
mine the nature or amount of selling expenses under subcontracts
as defined in {i#y herein this subparagraph, as a proper element
of the contract price or as a reimbursable item of cost, under a
contract with a Department or a subcontract thereundes.

(6) The term ‘“‘article” includes any material, part, assembly,
machinery, equipment, or other personal property.

For the prrposes of subseetions (d) and (e) of this seetion; the bermr
Heontractt mehides & subeontract and the term eontractor? meludes
2 subeanrretors

(7) The term “standard commercial article’’ means an article—

(A) which s not specially made to specifications furnished by
a Department or by another contractor or subcontractor,

(B) which 1s identical in every material respect with an article
which was maenufactured and sold, and in general ciwilian, industrial,
or commercial use prior to January 1, 1940,

(C) which 1s identical in every material respect with an article
which 1s manufactured and sold, as a competitive product, by more
than one manufacturer, or which is an article of the same kind and
having the same use or uses as an article manufactured and sold, as
a competitive product, by more than one manufacturer, and

(D) for which a maximum price has been established and is in
effect under the Emergency Price Control Act of 1942, as amended,
or under the Act of October 2, 19.42, entitled “An Act to amend the
Emergency Price Control Act of 1942, to aid in preventing inflation,
and for other purposes’, or which is sold at a price not in excess of the
January 1, 1941, selling price.

An article made in whole or in part of substitute materials but other-
wrse identical in every material respect with the article with which it
18 compared under subparagraphs (B) and (C) shall be considered as
identical in every material respect with such article with which it 1s
80 compared.

(8) The term “fiscal year” means the taxable year of the contractor or
subcontractor under Chapter 1 of the Internal Revenue Code.

(9) The terms ““received or accrued” and “paid or incurred”’ shall be
construed according to the method of accounting employed by the con-
tractor or subcontractor in keeping his books.

(b) Subject to subsection (i), the Secretary of each Department is
authorized and directed to insert in su¥ each contract fer an amewnt
in exeess of $300;009; hereatter made by such Department thirty days
or more after the date of the enactment of the Revenue Act of 1943, a
promsion under which the contractor agrees—

(1) & prowisien for the fo repricing, and to the elimination of
excessive profits through renegotiation ef the eentraet priee ab &
period or perieds swhen; in the jedsment of the Seeretory; the
profits ean be determined swith reasonable eerbainty;

(2) & previsien fer the retention that there may be retained by
the United States from amounts otherwise due the contractor, or
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for the repayment by him thal he will repay to the United States,
if paid to him, ef any excessive profits neé eliminsted éhfe&g-h
reduetions in the eontrash priee; or otherwise; as the Seerebary
may direet;

(3) & provision requiring the eontraetor te that he will insert
in each subcontract deseribed in subseetion (2) (5) (#) and in
each subecitrach for an amount i exeess of $100;006 deseribed
in subsection (&) (5) (1) mude by him under such eontraet (i) a
provision fer the renegetiation by sueh Seeretary and the sub-
eentraeter of the contract price of the subeontraet ab & period
or periods when; in the judgment of the Seeretary; the prefits
et e aebepirned with reasennble certadntss under whzch the
subecontractor agrees—

(A) to repricing, and to the elimination of excessive profits
through remegotiation;

iy (B) o provisten fer the retention thal there may be
retained by the contractor for the United States ef the
amett of any reduetion in the contraet price of any sub-
eontraet pursuant to s renegotintion heretnder from amounts
otherwise due the subcontractor, or fer the repayment by that
the subcontmctor will repay to the United States, if paid
to him, ef any excessive profits frem sueh, or any amount in
excess of the fair price under the subcontr act patd to him and
not climinnted throush reduetions in the eontraet priece oF
otherwise; &s the Seeretary may direet defermined as a result
of repricing; exrd

Gy (C) & provisien fer relievwine that the contractor frem
axny shall be relieved of all llablhty to the subcontractor on
account of any amount so retained by the eontraetor, or so
repaid by the subcontractor to the United States; and;

&%) (D) in the diseretion of the Seeretsry; & provision
requiring any subeontraetor 4o that he will insert in any each
subcontract made by him under such subeontraet; provisions
corresponding to those of subparagraphs {3% and {4y of this
subseetion {by (A4), (B), and (C) and to those of this subpara-
graph; and

(4) & provision for the retention that there may be retained by
the United States {rom amounts otherwise due the contractor, or
for repayment by him that he will repay to the United States, as
the Secretary may direct. of the ameount of any reduetion in the
eontraet price of any subeontrast under sueh eentraet; amounts
which under paragraph (3) (B) the contractor is curected- prrstand
to elause {3} of this subseetion; to withhold from 'p-&yﬂ&eﬂ-bs other-
wise due the ¢ subcontractor and which are actually unpaid at
the time the contractor receives such direction.

The prevision fer the renegetistion of the eontraet price; i the dis-

&%%&%%S%&Hﬁ{l}iﬂ&fﬁk%p%@é%mm%
serthin sehieh revegotintion shall be hads and {1y i i the opinden of
the Seeretary the provisiens of the eontraet or subeontract are other-
wise adeqiate to prevent execessive profits; may provide that renege-
tiation shall apols only to a pertien of the eentract or subeontraet o
shall not apply éo performance durine & speeified period or periods
and may alse provide that the eontraet price in effeet during any sueh
pertea or pertods shall not be subjeet to renegetintion:

|
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The obligations assumed by the contractor or subcontractor under
paragraph (1) or (8) (A), as the case may be, agreeing to the elimination
of excessive profits through renegotiation shall be binding on him only
if the contract or subconiract, as the case may be, is subject to subsection
(¢). A provision inserted in a contract or subcontmct which recites
in, substance that the contract or subcontract shall be deemed to contain
all the provisions required by this subsection shall be sufficient com-
pliance with this subsection. Whether or not there is inserted in a con-
tract with a Department or subcontract, to which this subsection is ap-
plicable, the provisions required by this subsection, such contract or sub-
contract, as the case may be, shall be considered as having been made
subject to this subsection in the same manner and to the same extent as
if such provisions had been inserted.

(c) (1) Whenever, in the opinion of the %eeize%&fy of & Pepartment
Board, the prefits resalized or likely to be realized from any amounts
received or accrued under contracts with sueh the Departments; and ex
frem any subcontracts thereunder shether or not made by the con-
traetor; may be reflect excessive profits, the Seeretary is authorized
and direeted to reguire Board shall give to the contractor or subcon-
tractor o renegotinte the eentraet priees, as the case may be, reasonable
notice of the time and place of a. conference to be held with respect thereto.
The mailing of such notice by registered mail to the contractor or subcon-
tractor shall constitute the commencement of the renegotiation proceeding.
At the conference, which may be adjourned from time to time, the Board
shall endeavor to make a final or other agreement with the contractor or
subcontractor with respect to the elimination of excessive profits reclized
or lLikely to be realized, and with respect to such other matters relating thereto
as the Board deems advisable. If the Board does not make such an agree-
ment, it shall issue and enter an order determining ihe amount, if any, of
such excessive profits, and forthwith give notice thereof by registered maal
to the contracter or subcontractor. Inthe absence of the filing of a petition
with The Tax Court of the United States under the provisions of and within
the tume limit prescribed in subsection (e) (1), such order shall be final
and conclusive and shall not be subject to review or redetermination by
any court or other agency. When the eontraeter or subeontractor
helds twe or mere eontemets or subeentraets; the Seeretary in his
diseretion; may renegetinte to ehminate excessive profits on seme oF
all of sueh eontraets and subeontraets &3 & sroup without separately
renegotinting the eentraet priee of ench eontraet or subeontraet:

The Board shall exercise its powers with respect to the aggregate of the
amounts received or accrued during the fiscal year by a contractor or
subcontractor wnder contracts with the Departments and subcontracts,
and not separately with respeet to amounts received or accrued under
separate contracts with the Departments or subcontracts, except that the
Board may exercise such powers separately with respect to amounts
recewed or accrued by the contractor or subcontractor under any one or
more separate contracts with the Departments or subcontracts at the re-
quest of the contractor or subcontractor. Whenever the Board makes o
determination with respect to the amount of excessive profits, whether such
determination s made by order or is embodied in en agreement with the
contractor or subcontractor, it shall, at the request of the contractor or
subcontractor, as the case may be, prepare and furnish such contractor or
subcontractor with a statement of such determination, of the facts used as a
“basis therefor and of its reasons for such determination. Such statement



6 COMPARISON OF THE RENEGOTIATION ACT

shall not be used as evidence or otherwise considered by The Tax Court of
the United States in connection with its determination of excessive profits.

(2) Upon renegetintion the making of an agreement, or the entry of
an order, under paragmph (1) by the Board, or the entry of an order
wnder subsection (¢) by The Tax Court of the Unsted States, determining
excessive profits, the Seeretary is suthorized and direeted Board shall
Sforthwith authorize and direct the Secretaries or any of them to eliminate
any such excessive profits wader s&elt cortired or swbeontract 4 (A)
by reductions i the eontraet priee of the eontraet or subeentraet
in the amounts otherwise payable to the contractor under contracts with
the Departments and subcontracts, or by other revision in is of their
terms; or 4> (B) by withholding; from amounts otherwise due to the
contractor or subcontractor; any amount of such excessive profits;
or 44y (C) by directing a contractor to withhold for the account of
the United States, from amounts otherwise due to thke a subcontractor,
any amount of such excessive profits under the of such subcontractor;
or &%) (D) by recovery from the contractor or subcontractor, through
repayment, credit, or suit; ef any amount of such excessive profits
actually paid to lnm or {-V—} (E) by any combination of these methods,
as the Seeretary is deemsed desirable. The Seeretary mey brig
adctions on behalf of the United States may be brought in the appro-
priate courts of the United States to recover from such contractor or
subcontractor; any amount of such excessive profits actually paid to
him and not withheld or eliminated by some other method under this
subsection. The surety under a contract or subcontract shall not be
liable for the repayment of any excessive profits thereon. Hach con-
tractor and wbcontmrtm 18 hereby indemmified by the United Stetes against
all claims by any subcontractor on account of amounts withheld from such
subcontractor pursuant to this paragraph or pursuant to subsection (f).
All money recovered by way of repayment or suit under this subsec-
tion shall be covered into the Treasury as miscellaneous receipts.
Upon the withholding of any amount of excessive profits or the crediting
of any amount of excessive profits against amounts otherwise due a con-
tractor, the Secretary shall transfer to the Treasury, from appropriations
of his Department, to the credit of miscellaneous receipts an amount equal
1o the amount so withheld or credited by ham.

£33 i determining the exeessiveness of profits realized o likely to
be realized from any eontraet or subeontraet; the Seeretary shall
reeognize the prepesz appheable exelusiens and deduetions ef the
ehoraeter wareh the conteaetor op subeontraeter i aloveed wnder
ehapter + and ehapter 215 of the Internal Revenue Code- In deter-
mining the amount of any excessive profits to be eliminated hereunder
the Secretary shall allow the contractor or subcontractor credit for
Federal income and excess profits taxes as provided in section 3806
of the Internal Revenue Code. For the purposes of this paragraph the
term “‘contractor’”’ includes a subcontractor.

(8) No proceeding to determine the amount of excessive profits shall
be commenced by the Poard mcre than one year after the close of the
fiscal year in which such excessive profits were received or accrued, or
more_than one year after the statements required vnder paragraph (5)
are filed with the Board, whicherer is the later, and if such proceeding is
not g0 commenced, then upon the expiration of one year jollowing the close
of such fiscal year, or one year Jollowing the date upon which such state-
menis are so filed, whichever is the laier, all liabilities of the contractor or
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subcontractor for excessive profits received or accrued during such fiscal
year shall thereupon be discharged. If an agreement or order determin-
1ng the amount of excessive proﬁts 18 not made within one year following
the commencement of the renegotiation proceeding, then wupon the erpira-
tion of such one year all liabilities of the contractor or subcontractor for
excessive profits with respect to which such proceeding was commenced
shall thereupon be discharged, except that (A) if an order is made within
such one year by the Secretary (or an officer or agency designated by the
Secretary) pursuant to a delegation of authority under subsection ()
(4), such one-year limitation shall not apply to review of such order by
the Board, and (F) such one-year period may be extended by mutual
agreement.

(4) Ypen renegotiation -'pufsu&ﬁta to For the purposes of this section
the Seeretary Board may make sueh final or other agreements with
a contractor or subcontractor for the elimination of excessive profits
and for the discharge of any liability for excessive profits under this
section; as the Seerebary deems desirable. Such agreements may
cover such past and future period or periods, may apply to such con-
tract or contracts of the contractor or subcontractor, and may contain
such terms and conditions; as the Seerebary Board deems advisable.
Any such agreement shall be final sand conclusive according to its
terms; and except upon a showing of fraud or malfeasance or a willful
misrepresentation of a material fact, € (A4) such agreement shall not
Jor the purposes of this section be reopened as to the matters agreed
upon, and shall not be modified by any officer, employee, or atrent of
the United States;, and (i) (B) such agreement and any deter mination
made in accordance therewith shall not be annulled, modified, set aside,
or disregarded in any suit, action, or proceeding.

(5) Any (A) Every contractor o and subcontractor who holds con-
tracts or subcontracts, to which the provisions of this subsection are
applicable, shall, ai such time or times and in such form and detail,
as the Board may by regulations prescribe, meay file with the Seere-
taries of all the Departments eoneerned Board statements of actual
costs of production and such other financial statements for any prior
fseal year or e of steh econtracter or subeaniracter; b seeh form
and detatl; as the Seerebtaries shall Board may by regulations prescribe
by joins resulstions Within one vesr after the filine of sueh state-
ments; or within sueh sherter peried a3 may be preseribed by sueh
jeint reculation; the Seeretary of & Department may shve the eon
traetor or subeontracter wreibten notiee; in form and manner 4o be
preseribed in steh joint resulation; that the Seeretary s of the opinion
that the profits realized from seme or all of such contreets or sub-
eontraets may be exeessive; and fixing & dete and plaee for an initial
conference 6 be held within sixby days %hefe&f{aer— H sueh notiee i3
wot given and renesotintion eommeneed by the Seeretary within sueh
si*by days the contraetor or subeontracter shell not thereafter be
reeired to renegetiate to eliminate exeessive profits realized from
any suaeh eontraet or subeontraet during sueh fiseal year or years
and eny habilities of the contractor er subeonbractor for excessive
profits realized durine sueh period shall be thereby discharged:

Any person who 'wzllfully jazls or ref-..es to furnish any statement
required of him under this subsection, or who knowingly furnishes any
such statement containing mformatzon which 1s. false or misleading i
any material respect, shall, upon conviction thereof, be pumnished by a
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fine of mot more than $10,000 or imprisonment for not more than two
years, or both.

(B) For the purposes of this section the Board shall have the same
powers with respect to any such contractor or subcontractor that any
agency designated by the President to exercise the powers conferred by
title X111 of the Second War Powers Act, 1942, has with respect to any
contractor to whom such title is applicable. In the interest of economy
and the avoidance of duplication of inspection and audit, the services of
the Bureaw of Internal Revenue shall, upon request of the Board and the
approval of the Secretary of the Treasury, be made available to the extent
determined by the Secretary of the Treasury for the purpose of making
examinations and audits under this section.

(6) This subsection {ey shall be applicable to all contracts and
subcontracts hereafter made and to all eontracts and subeontraets
heretofore made, to the extent of amounts received or accrued thereunder
in_any fiscal year ending after June 80, 1943, whether such contracts or
subcontracts were made on, prior to, or after the date of the enactment of
the Revenue Act of 1943, ‘and whether or not such contracts or sub-

contracts contaln & renecotintion or reespture elawse the provisions
required under subsection (b), unless G} final payment pursuant to sueh
eontraet or sithesntract was meade prior to ApeH 285 1042 or iy (A)
the contract or subcontract provides otherwise pursuant to subsection
£b} ex (i), or is exempted under subsection (i), of this seetion 403
or iy (B) the aggregate sales by and of the amounts payable received
or accrued in such ﬁscal year by e the contractor or subeontractor and
all persons under the control of or controlling or under common con-
trol with the contractor or subcontractor, under contracts with the
Departments and subcontracts thereunder (including those described
in clauses iy and (i) of this subseetion {6} (A), but excluding sub-
contracts described in subsection (a) (5) # (B)) do not exceed; ex
in the opinion of the Seeretary wwill not exeeed; $100;900; $500,000 and
under subcontracts descrlbed in subsection (a) (5) # (B) do not exceeds;
or in the opinien of See%e%a%yval—lﬁe%e*eeed—$25000-for£he
such fiscal year of sueh eontractor or subcontractor: Ne renegotintion
of the eontraet price pursiant to sy provistion theeefor; or eﬁheﬁv-lse-
shaﬂbeeeﬂ&me&eeelbﬁl%heSeefe%&kymefe%h&ﬁeﬂeye&f&ﬁefﬁhe
eleseef%heﬁse&%ye&reﬁ%heeeﬁ%%&eb%efs&beeﬁ&&m%ﬁh&ﬂw}ﬂeh
b terminetion of the eontraet or suheontraet; o deter-
mined by the Seeretary; oceurs:. I[f such fiscal year is a fractional
part of twelve months, the $500,000 amount and the $25,000 amount shall
be reduced to the same fmctzonal part thereof for the purposes of this
paragraph.

(d)lﬁfeﬁegeﬁ&%m & eonteret price or determinine exeessive
profits for the purpeses of this seetion; the Seeretaries of the re-
speetive Departments shall not make any allowanece for any sslaries;
benuses; or other eompensation paid by & eontractor to its officers or
employees in exeess of & reasonsble smotnt; nor shall they malke al-
lew&ﬁee%f&ﬁye*eesswefesewess%ﬂ?by%heeen&&e%efefkf&ﬁy
eosts inetrred by the eontractor whieh are exeessive and unreasonable:
For the purpese of aseertaining whether sueh unressonsable eompen-
sa—bwﬂh&sbeeﬁefisbemgpaid—éfwheéheps&eheﬁeessﬁefesewes
have been or are being set up; or whether any execessive and unreasen-
&b}eees%sh&vebeeﬁef&febemg}ﬁe&ﬂed—e&ehweh%efe%&wsh&ll
heve the same powers with respeet to any sueh contraeter that an
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wpemey destenated by the President to oxepeise the pewers sonferred
W%@&&M%Pew&s%%h&smw
to any contraector to whom sueh title is applieable: In the interest of
econory ahd the avoidanee of duplieation of inspeetion and audiy
ﬁhesemeese#theBﬁfe&Be%I-ﬁ%efﬁﬂRweﬂ&eshaﬂ—&peﬂmq&e%é
onth sueh Seepetaey and the assroval of the Secretars of the Fress
aa—y—bem&deav&ﬂ-&b}e%e%heeﬁaﬁtde%eﬁaﬁ&eéby%heSeefe%&fye%
the Treasuey for the purpeses of mealdne exapdnstions and deter-
minations with respeet to profits under this seetton (1) There is
hereby created a War Contracts Price Adjustment Board (in this section
called the “ Board’), which shall consist of five members. One of the
members shall be an officer or employee of the Department of War
and shall be appointed by the Secretary of War, one shall be an officer
or employee of the Department of the Navy and shall be appointed by
the Secretary of the Nawvy, one shall be an officer or employee of the
Department of the Treasury and shall be appointed by the Secretary of
the Treasury, one shall be an officer or employee of the United States
Maritime Commission or the War Shipping Administration and shall
be appointed jointly by the Chairman of the United States Maritime
Commission and the Administrator of the War Shipping Administra-
tion, and one shall be an officer or employee of the Reconstruction Iinance
Corporation and shall be appointed by the Chairman of the board of
directors of the Reconstruction Finance Corporation. The members of
the Board shall not recewe additional compensation for service on the
Board but shall be allowed and paid mnecessary travel and subsistence
expenses (or a per diem wn liew thereof) while away from their official
station on duties of the Board. They shall elect a chairman from among
their Z’Lembers. The Board shall have a seal which shall be judicially
noticed.

(2) The principal office of the Board shall be in the District of Columbia,
but 1t or any division thereof may meet and exercise its powers at any other
place within the United States. The Board may establish such number
of field offices throughout the United Stales as it deems mecessary to expe-
dite the work of the Board. Three members of the Board shall constitute
a quorum, and any power, function, or duty of the Board may be exercised
or performed by a magority of the members present if the members present
constitute at least a quorum.

(8) The Board is authorized, subject to the civil-service laws and the
Classification Act of 1923, as amended to employ and fix the compensa-
tion of such officers and employees as it deems necessary to assist it in
carrying out its duties under this section. The Board may, with the
consent of the head of the Department, agency, or instrumentality of
the United States concerned, utilize-the services of any officers or employees
of the United States, and reimburse such Department, agency, or instru-
mentality for the services so utilized.

(4) The Board may delegate in whole or in part any power, function,
or duty (except the power, funciion, and duty to review orders determining
excessive profits) to the Secretary of a Department, and any power,
Junction, or duty so delegated may be delegated in whole or in part by
the Secretary to such officers or agencies of the United States as he may
designaie, and he may authorize successive redelegations of such powers,
Junctions, and duties.

(9) The chairman of the Board may from time to time divide the Board
anto divisions of one or more members, assign the members of the Board
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thereto, and in case of a division of more than one member, designate the
chief thereof The Board may also, by regulations or otherwise, deter-
mine the character of cases to be conducted matially by the Board through
an officer or officers of, or utilized by, the Board, the character of cases to
be conducted itially by the various officers and agencies authorized to
exercise powers of the Board pursuant to paragraph (4), the character of
cases to be conducted 1nitially by the various divisions of the Board, and
the character of cases to be conducted initially by the Board itself, but any
contractor or subcontractor aggrieved by an order of any such officer,
agency, or division shall, upon request therefor made within such time as
the Board may by regulation prescribe, be entitled to a review thereof by the
Board. The Board may review any determination by any such officer,
agency, or dwision on its own motion, and may by regulations provide
that in the absence of a request for review of an order of any such officer,
agency, or division within the time so prescribed the order of such officer,
agency, or division shall be deemed the order of the Board. Upon any
review by the Board the Board may determine as the amount of excesswe
profits an amount either less than, equal to, or greater than that determined
by the officer, agency, or division whose aciion is so reviewed.

(e) I additien te the powers eonferred by exdsting laws the Seere-
tary of each Department shadl have the richt to demand of any eon-
traetor whe helds eontraets with respeet to whieh the provisiens of
thin seetien are appheabls; stotements of netinl eosts of produetion
and sueh ether finaneinl statements; ab sueh times and i sueh form
el detedl s swel Becrelary ey readrer e person avhe willfulls
fails or refuses to furnish any stetement required of him under this
subseetion; or who knowingly furnishes any sueh statement eontain-
e infornration whieh i fedse or misleadiag 1 any msterial respeets
shell wpon econvietion thereef; be punished by & fine of not more
then $10;050 or imprisonment for ned more than two years; or both:
The powers conferred by this subscetion shall be exercised i the ease
ef any conteaetor by the Seerctary of the Depastinent holdine the
laroest amevnt of sueh contraets with sueh eonteaeber; or by sueh
Seepebary 4o ney be mutuatly noreed 4o by the Seepetaries
(1) Any contractor or subcontractor aggrieved ty an order of the Board
determining the amount of excessive profits recewed or aecrued by such
contractor or subcontractor, or by an order of the Secretary under sub-
section (f) determining fau price, may, within ninety days (not count-
ing Sunday or a legal holiday in the District of Columbia as the last day)
after the mailing of ihe notice of such order under subseciion (¢) (1), file
a petition with The Tax Court of the Uniied States for a redetermination
thereof. Upon such filing such court shall have exclusive jurisdiction,
by order, to finally determine the amount, if any, of such excessive profits
received or accrued by the contractor or subcontraclor, or the fair price,
as the case may be, and such determination shall not be reviewed or
redetermined by any court or agency. The court may determine as the
amount of excessive profits an amount either less than, equal to, or greater
than that determined by the Board, and may deéermme a fair price either
less than, equal to, or greater than that determined b by the Secretary. A
proceeding before The Taz Covit to Sinially determine the amount, of any,
of excessive profits, cr to determine the fair price, shall not be treated as @
proceeding to review the determinaiion of the Board or the Secretary, as
the case may be, but shall be ireated as a proceeding de novo. For the
purposes of this subsection the court shall have the same powers and duties,
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wnsofar as applicable, in respect of the contractor, the subcontractor, the
Board and the Secretary, and in respect of the attendance of witnesses and
the production of papers, notice of hearings, hearings before divisions,
review by The Tax Court of decisions of divisions, stenographic reporting,
and reports of proceedings, as such court has wunder sections 1110, 1111,
1118, 1114, 1115 (a), 1116, 1117 (a) and (b), 1118, 1120, and 1121 of
the Internal Revenue Code wn the case of a proceeding fo redetermine a
deficiency. In the case of any witness for the Board or Secretary, the
fees and mileage, and the expenses of taking any deposition shall be
paid out of appropriations of the Board or Department available for that
purpose, and 1n the case of any other witnesses, shall be paid, subject to
rules prescribed by the court, by the party at whose instance the witness
appears or the deposition 1s taken. The filing of a petition under this
subsection shall not operate to stay the execution of the order of the Board
under subsection (c) (2), or an order of the Secretary under subseciion (f).

(2) Any contractor or subcontractor (exeluding a subcontractor
described wn subsectron (a) (65) (B)) aggrieved by a determination of the
Secretary made prior to the date of the enactment of the Revenue Act of
19438, unth respect to a fiscal year ending before July 1, 1943, as to the
existence of excessive profits, whether or not such determination is embodied
. an agreement with the contractor or subcontractor, may, within ninety
days (not counting Sunday or a legal holiday in the District of Columbia
as the last day) after the date of the enactment of the Revenue Act of 1943,
file a petition with the Tax Court of the United States for a redetermination
thereof, and any such contractor or subcontractor aggrieved by a deter-
minalion of the Secretary made on or after the date of the enactment of
the Revenue Act of 1943, with respect to any such fiscal year, as to the
existence of excessive profits, which is not embodied in an agreement.with
the contractor or subcontractor, may, within wineiy days (not counting
Sunday or a legal holiday in the Disirict of Columbia as the last day).
after the date of such determination, file a petition with the Tax Court of
the United States for a redetermination thereof. Upon such filing such
court shall have the same jurisdiztion, powers, and duties, and the pro-
ceeding shall be subject to the same provisions, as in the case of a petition
JSiled with the court under paragraph (1), except that the amendments made
to this section by the Revenue Act of 1943 (other than. the amendment
wnserting this paragraph) shall not apply. If the determination of the
Secretary is embodied in an agreement with the contractor or subcontractor,
neither such agreement nor the amount agreed upon as excessive profits
shall be taken into consideration by the cowrt in 1ts determination of the
amount of excessive profits.

(f) Subjeet to any regwlations which the President may presexibeé
for the proetection of the inberests of the Gevernment; the authoriby
and diseretion herein conferred upeon the Seeretary of emch Depars-
ment may be delegated in whole er i part by him to sueh individuals
or ageneies a3 he may designate in his Deparbment; or in any other
Departarent with the eonsent of the Seerebary of thet Department;
and he muy autherize suveh individuals or agencies to make further
delegations of such authority and diseretion. (1) Whenever, in the
opinion of the Secretary of a Department, the price under any contract
with such Department or subconiract which affects such Department
exceeds a fair price, the Secretary may require the contractor or subcon-
tractor to negotiate to fix a fair price thereunder. If an agreement is

- not reached, the Secretary by order may fix the price which he determines
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to be a fair price for performance under such contract or subcontract
after the date of the order. Any such agreement or order may prescribe
the period during which the price so fixed shall be effective, and may con-
tain such other terms and conditions as the Secretary deems appropriate.
In determining a fair price under this subsection, the Secretary shall
take into consideration all of the factors to be considered in determining
excessive profits under subsection (@) (4) (A) of this section, and such
other factors as he deems appropriate.

(2) Upon the making of an agreement or order under this subsection,
the Secretary may—

(A) withhold from amounts otherunse payable to, the con-
tractor or subcontractor any portwn of the contract price in excess
of the price so fixed, or

(B) direct the contractor or another subcontractor to withhold
for the account of the United States from amounts otherwise due
the subcontractor any portion of the contract price in excess of the
rice so fized.

© (8) Where a contractor or subcontractor holds two or more contracts
or subcontracts the Secretary, in his discretion, may exercise the au-
thority conferred by this subsection with respect to some or all of such
contracts and subcontracts as a group.

(4) The authority and discretion herein conferred upon the Secretary
of each Department may be delegated in whole or in part by him to such
wmdividuals or agencies as he may designate in his Department, or in
any other Department with the consent of the Secretary of that Depart-
ment, and he may authorize such individuals or agencies to make further
delegations of such authority and discretion.

(g) If any provision of this section or the application thereof to
any person or circumstance is held invalid, the remainder of the
section and the application of such provision to other persons or
circumstances shail not be affected thereby.

(h) Fhis seetion shall remain in foree durine the continvsnee of
%hepreseﬁbw&ﬁ&ﬁdﬁefﬁhfeeye&ﬁ&ﬁef%hebeﬁﬁﬁ&meﬁe%bhew&ﬁ
but no eourt proceedings brought under this seetion shall abate by
resson of the terminstion of the provisions of this seetion=  This section
shall not apply to any contract with a Department, or any subcontract,
made after the date proclaimed by the President as the date of the termina~
tton of hostilities in the present war, or the date specified in a concurrent
resolution of the two Houses of Congress as the date of such termination,
whichever is the earlier. .

(i) (1) The provisions of this section shall not apply to—

£y (A) any contract by a Department with any other depart-
ment, bureau, agency, or governmental corporation of the United
States or with any Territory, possession, or State or any agency
thereof or with any foreign government or any agency thereof; or

£3¥ (B) any contract or subcontract for the product of a mine,
oil or gas well, or other mineral or natural deposit, or timber,
which has not been processed, refined, or treated beyond the first
form or state suitable for industrial use; end the Seceretaries are
&%hemedby}@m%regal&&%%eéeﬁﬁe-fﬂbefpf%—aﬁdaﬁp}y
this exemphion- or

(O) any contract or subcontract for an agricultural commodity in
its raw or natural state, or if the commodity is not customarily sold
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or has not an established market in its raw or natural state, in the
first form or state, beyond the raw or natural state, in which it is
customarily sold or in which it has an established market, or any
contract or subcontract for canned, bottled, or packed fruits or vege-
tables (or their juices) which are customarily canned, bottled, or
packed in the season in which they are harvested. The term “agri-
cultural commodity’’ as used herein shall include but shall not be
limited to— - : .

(1) commodities resulting from the cultivation of the soil such
as grains of all kinds, fruits, nuts, vegetables, hay, straw, cotton,
tobacco, sugar cane, and sugar beets,

(11) saps and gums of trees,

(1in) animals such as cattle, hogs, poultry, and sheep, fish and
other marine life, and the produce of live animals, such as wool,
eggs, milk and cream; or

(D) any contract or subcontract with an organization exempt from
taxation under section 101 (6) of the Internal Revenue Code; or

(E) any subcontract, directly or indirectly under a contract or sub-
contract exempted from the provisions of this section, or to which this
section does not apply, by reason of this paragraph.

(2) The Board is authorized by regulation to interpret and apply the
exemptions provided for in paragraph (1) (4), (B), (), and (£), and
interpret and apply the definition contained in subsection (a) (7).

(8) In the case of a contractor or subcontractor who produces or ac-
quires the product of a mine, 0il or gas well, or other mineral or natural
deposit, or timber, and processes, refines, or treats such a product to or
beyond the first form or state suitable for industrial use, or who produces
or acquires an agricultural product and processes, refines, or treats such
a product to or beyond the first form or state in which it is customarily
sold or wn which it has an established market, the Board shall prescribe
such regulations as may be necessary to give such contractor or subcon-
tractor a cost allowance substantially equivalent to the amount which
would have been realized by such contractor or subcontractor if he had
sold such product at such first form or state.

2> (4) The Seeretary of a Department Board is authorized, in his
1ts discretion, to exempt from some or all of the provisions of this
section—

. 4 (A) any contract or subcontract to be performed outside
of the territorial limits of the continental United States or in
Alaska;

Giy (B) any contracts or subcontracts under which, in the
opinion of the Seeretsry Board, the profits can be determined
with reasonable certainty when the contract price is established,
such as certain classes of agreements for personal services, for the
purchase of real property, perishable goods, or commodities the
minimum price for the sale of which has been fixed by a public
regulatory body, of leases and license agreements, and of agree-
ments where the period of performance under such contract or
subcontract will not be in excess of thirty days; and

(#) (O) & pertion of any contract or subcontract or perform-
ance thereunder during a specified period or periods, if in the
opinion of the Seeretary Board, the provisions of the contract
are otherwise adequate to prevent excessive profits:;
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(D) any contract or subcontract for the making or furnishing of a
standard commercial article, if, in the opinion of the Board, normal
competitive conditrons aﬁectmg the sale of such article emsi

() any other contract or subcontract, if, in the opinion of the
Board, competitive conditions affecting the making of such contract
or subcontract are such as are likely to result in effective competition
with respect to the contract or subcontract price; and

() any subcontract or group of subcontracts not otherwise exempt
from the provisions of this section, if, in the opinion of the Board,
it is not administratively feasible i the case of such subcontract or
in the case of such group of subcontracts to determine and segregate
the profits attributable to such subcontract or group of subcontracts
from the profits attributable to activities not subject to renegotiation.

The Seeretary Board may so exempt contracts and subcontracts both
individually and by general classes or types.

(j) Nothing in sections 109 and 113 of the Criminal Code (U. S. C.,
title 18, secs. 198 and 203) or in section 190 of the Revised Statutes
(s, C title 5, sec. 99) shall be deemed to prgvent any person
&-ppem%edby%he%eefe%&ﬁ-e%ﬂcl}ep&ﬁmeﬁé intermittent and

e steh by reason of sermce i a
Department or the Board dumng the period (or a part thereof) beginning
May 27, 1940, and ending ste months after the termination of hostilities
in the present war, as proclaimed by the President, from acting as counsel,
agent, or attorney for prosecuting any claim against the United States:
Provided, That such person shall not prosecute any claim against the
United States (1) sehieh arises from involving any subject matter directly
connected with which such person is was so employed, or (2) during
the period such person is engaged in intermittent and temporary
employment in a Department.

(k) AH the provisions of Nothing in this section shall be construed
to apply te Defense Plant Corporation; Metals Reserve Companys
Defense Supplies Corporation; and Rubber Reserve Company limit
or restrict any authority or discretion of the Secretary of a Department
under the provisions of any other law.

() This section may be cited as the “Renegotiation Act’”.

Section 701 of the revenue bill of 1943, as passed by the House, is
entitled ‘“Renegotiation of War Contracts”

Subsection (a) of that section reads as follows:

“Terms UsEp.—Terms used in this section shall have the same
meaning as when used in section 403 of the Sixth Supplemental
National Defense Appropriation Act, 1942.”

Subsection (b) amends section 403 as amended, of the Sixth Sup-
plemental National Defense Appr oprlatlon Act, 1942 in full.

Subsection (¢) contains technical amendments to section 3806 (a)
(1) (B) and (C); and to section 3806 (b) (1) and (2) of the Internal
Revenue Code.
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Subsection (d) reads as follows:

“ErrEcTivE DaTE.—The amendments made by subsection (b)
shall be effective only with respect to the fiscal years ending after
June 30, 1943, except that (1) the amendment inserting subsection -
(b) in section 403 of the Sixth Supplemental National Defense Ap-
propriation Act of 1942, shall be effective thirty days after the date of
the enactment of this Act, and (2) the amendments adding subsections
(e) (2) and (f) -to said section 403 shall be effective from the date of
the enactment of this Act, and (3) the amendments inserting sub-
sections (1) (1) (C) and (1) shall be effective as if such subsections had
been a part of section 403 on the date of its enactment.”



