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LETTER OF TRANSLIITTAL

JoinT COoMMITTEE ON INTERNAL REVENUE TAXATION,
Washington, June 20, 1930.
The SpeAkER OF THE HoOUSE OF REPRESENTATIVES.

Sir: Pursuant to section 710 of the revenue act of 1928, I have the
honor to submit a report by the Joint Committee on Internal Revenue
Taxation, dated June 20, 1930, covering refunds and credits of internal-
revenue taxes for the calendar year 1929.

Very respectfully,
WirLis C. HAwLEY,
Chairman Joint Commattee on Internal Revenue Tazation.
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REPORT OF THE JOINT COMMITTEE ON INTERNAL REVE-
NUE TAXATION

(Pursuant to the revenue act of 1928)

WasningToN, D. C., June 20, 1930.

Section 710 of the revenue act of 1928 requires that all refunds
and credits in excess of $75,000 shall be reported to the Joint Commit-
tee on Internal Revenue Taxation by the Commissioner of Internal
Revenue. This section also requires a report to be made by the com-
mittee annually to the Congress of such refunds and credits, includ-
ing the names of all persons or corporations to whom amounts were
credited or payments made, together with the amounts credited or
paid to each. Thisis the second annual report on refunds and credits,
the first report having been made under date of June 8, 1929.

In accordance with this provision in the revenue act of 1928, the
joint committee has caused 1ts staff to examine all refunds reported by
the commissioner and to submit a report thereon to the committee.

A complete copy of the report submitted by the stafl is attached
hereto. Part I of this report includes the names of all persons and
corporations to whom refunds or credits have been made and shows
the amounts paid or credited to each. The committee approves this
list, which agrees with the records of the Treasury Department.

While it is not required by law, the committee deems it wise also
to submit to the Congress Part IT of the stafl report, which covers a
general survey of the overassessments and which includes an analysis
of overassessments prepared by the Treasury Department. The
committee does not specifically approve or disapprove of Part II of
the report.

Respectfully,
WiLrts C. HAwWLEY,
Chairman Joint Committee on Internal Revenue Taxation.



LETTER OF SUBMITTAL

CoNGRrREss OF THE UNITED STATES,
JoinT ComMITTEE oN INTERNAL ReEVENUE TaAxATION,
Washington, March 11, 1930.
Hon. Wirnis C. HawLEy,
Chairman Joint Committee on Internal Revenue Taxation,
Washington, D. C.

My Dear CHairmaN: There is submitted herewith a report on
refunds and credits of internal revenue taxes as required by section
710 of the revenue act of 1928. The report covers the calendar year
1929 and is the second report on refunds and credits.

The first report covered the 7-month period June 1, 1928, to Decem-
ber 31, 1928, with a supplement covering the 14-month period March
1, 1927, to April 24, 1928.

The present report can be summed up in three sentences, as follows:

1. The rate of overassessment has decreased 58 per cent for the
calendar year 1929 over the rate for the preceding 7-month period.

2. No serious question can be raised as to the propriety of the
allowances consummated.

3. The Treasury Department has cooperated in every way with
the staff and is making a review of two cases where certain questions
were raised.

Respectfully submitted.

L. H. Parxker, Chief of Staff.
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REPORT ON REFUNDS AND CREDITS, CALENDAR YEAR 1929

FOREWORD AND SUMMARY

In any case where the amount of a tax refund or a tax credit exceeds
$75,000, the Commissioner of Internal Revenue submits a report
thereon to the Joint Committee on Internal Revenue Taxation. This
procedure is in accordance with sectiom 710 of the revenue act of 1928,
which provides as follows:

Sec. 710. Refunds and credits to be referred to joint committee.—No refund or
credit of any income, war-profits, estate, or gift tax, in excess of $75,000, shall be
made after the enactment of this act, uatil after the expiration of thirty days
from the date upon which a report giving the name of the person to whom the
réfund or credit is to be made, the amount of such refund or credit, and a sum-
mary of the facts and the decision of the Commissioner of Internal Revenue
is submitted to the Joint Committee on Internal Revenue Taxation. A report to
Congress shall be made annually by such committee of such refunds and credits,
including the names of all persons and corporations to whom amounts are credited
or payments are made, together with the amounts credited or paid to each.

In conformity with the above provision, on June 19, 1929, a report
was submitted to the Congress entitled ‘“Refunds and Credits of
Internal Revenue Taxes,” (H. Doec. 43, 71st Cong., 1st sess.). This
report covered a 7-month period from May 29, 1928, the effective
date of the provision, to December 31, 1928, the end of the calendar
year. However, there was included in the report in Part IV an
analysis of the refunds made and reported to the committee under the
authority of the urgent deficiency bill (H. R. 1642) which covered the
14-month period February 28, 1927, to April 24, 1928.

The general purposes of the Congress in enacting this legislation
were analyzed in the report above referred to and need not be repeated
here. It will suffice to say that there has been no change in the policy
of the committee since the publication of the first report.

In the case of this second report now being presented, it is possible
to consider one complete calendar year, and the further opportunity
is available of comparing the results in the calendar year 1929 with
those in the periods covered by the first report.

The most important facts and conclusions which will be presented
may be summarized as follows:

1. The total overassessments with interest allowed, in cases of over
875,000 each, amount to $75,672,888.17 in the calendar year 1929.
The rate of refundment was $6,306,074 per month, which is 58 per
cent less than the preceding 7-month period and 41 per cent less
than the preceding 21-month period.

2. The principal single causes of the 1929 refunds are as follows:

Per cent of total

Supreme Court decision, life insurance companies_ - .- - ___.________._._. 12
Expiration of statute_ _ _ . _ _ __ _ e o
Depreciation_ - - ____ e 8

Inventory adjustment
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REFUNDS AND CREDITS OF INTERNAL-REVENUE TAXES, 1929 VII

3. In the former report on refunds and credits the most frequent
criticism was directed at special assessment allowances. For the
year 1929 no question 1s raised in this respect. Attention is drawn
to the very material reduction in the allowances under this trouble-
some provision as shown by the following ficures which speak for
themselves:

Per cent

of total
14-month period, Feb. 28, 1927, to Apr. 24, 1928, $18,440,835___________ 18. 9
7-month period, May 29, 1928, to Dec. 31, 1928, $9,875,926____________ 9
12-month period, Jan. 1, 1929, to Dec. 31, 1929, $2,617,706.____________ 4.2

4. After raising certain questions in numerous cases with the de-
partment as to the propriety of the individual refunds in 1929, only
two cases were deemed open to serious objection. One of these cases
is being corrected on the point complained of, the otheris still being
considercd. As ncither of these refunds have been paid, they are not
included in the official list given in this report.

5. As to the list of refunds paid and reported on as required by
law, in 1929, it can be confidently stated that they represent careful
and accurate determinations and are fair to both Government and
taxpayer.

This report will be divided into two parts, as follows:

Part I.—Tables showing the names of all persons and corporations
to whom amounts have been credited and/or paid, together with the
amounts credited and/or paid to each, as required by section 710 of
the revenue act of 1928 and covering the calendar year 1929. The
arrangement of these tables is alphabetically by months. There is
also meluded in this part of the report a summary of these over-
assessments and a classification of same, the whole prepared by Mr.
W. L. Tucker, auditor for this committee.

Parr II.—General survey of overassessments in excess of $75,000.
This survey discusses the refunds in general and draws certain con-
clusions, which would appear to be helpful to the legislative branch
of the Government. There is also included as a supplement to this
part of the report a complete analysis of overassessments for the
year 1929 prepared by the Treasury Department and covering, from
March, 1929, refunds and credits of $20,000 or more.



PART 1

LIST OF CREDITS AND REFUNDS
OF OVER $75,000 EACH

(AS REQUIRED BY SECTION 710, REVENUE ACT 1928)

121129—H. Doc. 478, 7T1—2——2
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32 REFUNDS AND CREDITS OF INTERNAL-REVEN UE TAXES, 1929

Summary and classification of overassessment cases for the period January 1, 1929,
to December 31, 1929, inclusive; lotal cases, 180

Original and additional assessments_________ $303, 948, 806.
Previously allowed________ $10, 573, 433. 72
Charged to Director General

of Railroads_ ... _______ 1, 422, 431. 46
Total tax coilected 225, 440, 763. 95

237, 436, 629.

Overassessments_ - _________________ 66, 512, 177.
Barred by statute_________ $1, 686, 774. S1
Withlield defieieney . ______ 2, 039, 479. 78

Net overassessments allowed .. ______________

Composed of:
IRle ] SR — $38, 203, 521.
Credits- - ________ 15, 969, 125.
Abatements 8, 613, 275.

23

13
10

Interest paid on overassessments___________________

62, 785, 922. 51

-- 12, 886, 965. 66

Total of overassessments allowed and interest__________ 75, 672, 888. 17
Reduction in original tax by net overassessments reported
(P emraen R e L 20. 66
Average pereentage of interest paid on net overassessments
(Perreent) oo -0 e St e 20. 53
Classification of overassessments
e Per eent
Principal cause Ameunt Sl
Supreme Court decision, insurance eompany - o| $7,431,348.33 ! 11.46
Expiration ef stutute -| 5,826, 388.37 8.99
Depreciation..______ .| 5,114,991, 84 7.89
Inventory adjustmen ol 3,973,356.87 6.13
Payments made by Alien Property Custodian L 3,378, 232. 75 5.21
Affiliation E 2, 863, 277. 53 4.42
Reallocation of income . 2,679, 431. 03 4.13
Special assessment . . L 2, 617, 706. 97 4.04
Invested capital .. = - 2,279,93850 3.52
Change in accounting period - = 2,080, 387. 15 3.21
Estate taxes. ... _________ = 2, 050, 097. 92 3.16
Guaranty peried settlements- - 1, 654, 542. 36 2055
Amortization__ .| 1,502,326.29 2.32
Exclusion of nontaxable inecome_ _ - 1, 446, 182, 93 2.23
Depletion - 1, 255, 855. 92 1.94
Court judgments_. = 1,186, 705.13 | 1.83
Loss of useful value .- . 747, 646. 12 1,15
Valuations ... o 638, 675. 90 1.06
Fereign taxes____ S - 166, 849. 39 .26
Gain or loss on sale of capital assets _ 137, 121, 69 21
Miseellaneeus -1 15,744, 036. 23 24,29
Total everassessments . 64, 525, 402, 29 100. 00

Withheld to meet pessible defieiencies

2,039,479, 78

Net everassessmentsallowed oo - . . -1 T T Iooeee

62, 785, 922. 51




EXPLANATION OF CAUSES OF OVERASSESSMENTS
SUPREME COURT DECISION, INSURANCE COMPANIES

It appears from the classification of the overassessments of tax
made in the calendar year 1929 that $7,431,348.33, necarly 12 per
cent, is the result of a decision of the United States Supreme Court
in the case of the National Life Insurance Co. ». United States (274
U. S. 734). In that opinion the Supreme Court held that seetion
245 (a) (2) of the revenue act of 1921 was unconstitutional in so far
as 1t undertook to reduce the deduction of 4 per cent of the mean of
the reserve funds required by law and held during the taxable year
by the amount of interest received exempt from taxation, which
interest is allowed as a deduction from gross income under the pro-
visions of section 245 (a) (1) of that act.

It has been estimated this will oceasion total refunds with interest
of $36,000,000 besides an annual loss in revenue of about $8,000,000.
The relief from taxation enjoyed by these companies as the result
of this deecision has been made the subject of a speeial report.  (See
Prelimnary Report on Federal Taxation of Life Insurance Com-
panies.)

EXPIRATION OF STATUTE

Overassessments amounting to $5,826,388.37 were caused by the
collection of deficiencies in tax after the expiration of the statutory
period provided therefor. No elaim in abatement staying collection
of the deficiencies in tax beyond the statutory period having been
filed, the payments made constitute overpayments within the pur-
view of sections 607 and 609 of the revenue act of 1928.

DEPRECIATION

The allowance of depreciation ranks third as the cause of over-
assessments, representing $5,114,991.84 in overassessinents out of a
total of $62,785,922.51. The principal difliculties encountered are
March 1, 1913 valuations and rates of depreciation. In many cases
lump sums for depreciation are estimated and at a later date more
scientific rates based on the life and extent to which depreciable
assets were actually used during the particular taxable year are
applied resulting in additional allowances.

INVENTORY ADJUSTMENT

The revision of reported valuations of opening and closing inven-
tories is responsible for $3,073,356.86 of the overassessments reported.
The most frequent reasons for these adjustments are changes from
a cost to a market basis whichever is lower as permitted by the
regulations.
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34 REFUNDS AND CREDITS OF INTERNAL-REVENUE TAXES, 1929

PAYMENTS MADE BY ALIEN PROPERTY CUSTODIAN

Overassessments ageregating 83,378,232.75 are caused by the elim-
ination of erroncous assessments wherehy tax was assessed against
the wrong party in interest and paid by the Alien Property Custo-
dian. Settlement is in accordance with section 24 (f) of the trading
with the enemy act, as amended.

AFFILIATION

The sixth important cause of overassessments lies in the applica-
tion of the consolidated returns provision.

Under section 1331 of the revenue act of 1921, retroactive to the
~alendar vear 1917, and section 240 of the revenue act of 1918 the
filing of consolidated returns was mandatory. Under section 240 of
the revenue act of 1921, and corresponding sections of subsequent
acts, the filing of such returns has been optional.

The deterniination as to which companies were affiliated within
the meaning of the statute, how consolidated income and invested
capital were to be determined, and the gain or less on disposition of
assets have contributed to the many difficulties encountered.

REALLOCATION OF INCOME

Approximately 4.13 per cent of all overassessments were due to
the shifting of deductions for cxpenses and income to the year in
which they were actually incurred and accrued.

SPECIAL ASSESSMENTS

Overasessments ageregating $2,617,706.97 are caused by the spe-
cial assessment provisions (section 210 of the revenue act of 1917
and sections 327 and 328 of the revenue acts of 1918 and 1921).

These sections are relief provisions designed to alleviate the sever-
ity of the excess profits tax in certain cases. They have no applica-
tion to years subsequent to 1921. The provisions themselves are
indefinite and obscure. It will be noted, however, that this is now
a minor cause of overassessments instead of a major cause, as in the
case of the first refund report.

INVESTED CAPITAL

Invested capital, section 326, also ineffective since 1921, represents
$2,279,938.56 in overassessments. Some of the complications encoun-
tered in the determination of invested capital are disclosed by the
necessity, in some instances, of determining the cash value of property
donated by stockholders, the value of tangible and intangible property
paid in for stock, the correct amount of surplus earned for prior years,
and restatement of the reserves to reflect proper adjustments and
restorations to invested capital.

ESTATE TAXES

One of the causes of overassessments are adjustments in the estate
taxes. These adjustments are of various kinds but are principally due
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to the credit of State inheritance taxes paid after the Federal return
was made, the revaluation of the real or personal property, and to
additional administrative expenses not shown on the original return.

GUARANTY PERIOD SETTLEMENTS

Overassessiments in the amount of $1,654,842.36 are due to adjust-
ments in connection with accounting for income during the so-called
guaranty period, that is, the period from March 1, to August 31, 1920,
when income of the carriers was guaranteed in accordance with the
provisions of section 209 of the transportation act of 1920.

CHANGE IN ACCOUNTING PERIOD

The overassessment of $2,080,387.15 is caused by adjustment of
the tax liability where change is made from a calendar to a fiscal year
year basis or vice versa.

AMORTIZATION

The allowance of increased deduetions for amortization of war
facilities under the provisions of section 234 (a) (S) of the revenue
act of 1918 is responsible for $1,502,326.29 in overassessments. The
amounts allowed have been determined after extensive examinations
of the taxpayer’s records and of the properties involved by Bureau
engineers. The provision is also one which does not affect years
subsequent to 1921.

EXCLUSION OF NONTAXABLE INCOME

This classification consists principally of the execlusion of Liberty
bond interest nontaxable under the provisions of the revenue acts.

DEPLETION

Additional allowances for depletion due to inadequate deductions
claimed in returns as authorized by sections 234 (a) (9) of the revenue
acts of 1918 and 1921 and articles 201 and 561 of Regulations 45 and
62 caused $1,255,855.92 in overassessments. This 1s another ques-
tion of valuation based on judgment, the inherent defects of which,
for tax purposes, are apparent. These may be stated as, (1) lack of
uniformity in computing depletion, due to the exercise of individual
judgment; (2) lapse of time between the basic date and the examina-
tion of the return; (3) inability to secure suflicient evidence to estab-
lish a correct valuation; (4) excessive expense to both Government and
taxpayer. Methods of simplification proposed by the staff of the
joint committee are contained in a preliminary report on depletion
recently published for public examination and analysis.

COURT JUDGMENT

A number of overassessments result from court judgments in the
particular case. The real bases of the refunds are, of course, of a
miscellaneous character.
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LOSS OF USEFUL VALUE

These allowances are made after consideration of all relevant facts
and circumstances such as depreciated costs of properties and the loss
and time of abandonments (sections 234 (a) (4) revenue acts of 1924
and 1926).

VALUATIONS

Under this caption have been grouped overassessments resulting
from the revaluation of assets which affected income or deductions
from income.

FOREIGN TAXES

Of the total overassessments, $166,849.39 represents the amount
due to the crediting of foreign taxes agamst Federal taxes.

In many instances, at the time of filing consolidated returns,
no credit for taxes paid to foreign countries was claimed or deducted
due to inability of the taxpayer to obtain definite information and
reccipts therefor from the withholding corporation in the foreign
countries. If such taxes were paid, the credits were made subse-
quent to the filing of the original return.

GAIN OR LOSS ON SALE OF CAPITAL ASSETS

The overassessments in these cases are caused by overstatements
of taxable gain, or by the elimination of profit reported on sale of
certain assets, or by the increase of the capital loss originally reported,

MISCELLANEGUS

The cases included in this caption are of such diversified character
that they are not assignable to any of the groupings of major classes
listed in the tabulation.

CONCLUSION

The total overassessments plus interest allowed in cases of $75,000
each amounted to $75,672,888.17 for the calendar year 1929. The
rate of refundment with interest was, therefore, $6,306,074.02 per
month. Similar overassessments and interest allowed for the 7-month
period, June 1, 1928, to December 31, 1928, amounted to $106,569,-
893.99, the monthly rate of refundment for this period being $15,-
224,270.57. 'This comparison indicates a decrease in the rate of re-
fundment with interest of nearly 58 per cent per month for the period
covered by this report.

An analysis of all overassessments reported for the calendar
year 1929 shows that $44,479,583.49 of the total overassessments,
or 70.84 per cent, were made on account of taxes in the excess profit
tax years up to and including 1921, leaving a balance of $18,306,339.02
applicable to the years subsequent thereto. A combined analysis
made for overassessments reported for the period June 1, 1928, to
December 31, 1928, and March 1, 1927, to April 24, 1928, showed that
83 per cent of the total overassessments reported involved the excess
profits tax ycars.

Part I, certified correct by

W. L. Tucker, Auditor.
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PART II
GENERAL SURVEY OF OVERASSESSMENTS

The total refunds, shown in detail in Part I, amount to $38,203,-
521.84; the total credits amount to $15,969,125.14; and the total
abatements in eonncction with the same cases amount to $8,613,-
275.33. The total net overassessments reported to the committee
during the calendar year 1929 which were subsequently paid, credited,
or abated amounted to the sum of the above threce items, or to
$62,785,922.51. On these overassessments, the sum of $12,886,965.66
was allowed in interest, making a grand total of overassessments
and interest of $75,672,888.17.

In addition to the above there was reported to the ecommittee three
overassessments totaling $1,304,438.91 which have not been paid.
The refund in one of these cases was withheld on the initiative of the
commissioner on account of a proposed deficieney. The seeond case
is being recomputed, and the third case is being reviewed, after con-
ferences between the department and this office.

It 1s interesting to note in regard to the overassessments reported
during the calendar year 1929, and paid after the expiration of the
30-day period prescribed by law, that there has been a marked decrease
in the rate at which these overassessments have been allowed in
comparison with the rate shown by our former reports. For the
7-month period, June 1, 1928, to Deeember 31, 1928, the rate at
which overassessments were made with interest, was $15,224,270 per
month. During the ealendar year 1929, this rate was only $6,306,074
per month, whieh represents a decrease of over 58 per cent in the
rate of overassessment. For the 21-month period, Mareh 1, 1927, to
April 24, 1928, and June 1, 1928, to December 31, 1928, the rate of
overassessment with interest was $10,676,188 per month, and the
present rate is 41 per cent less than this rate.

In view of the above, it seems reasonable to hope that the peak of
the high refund years has been passed. However, it appears important
to eonsider two questions—first, what are the reasons for the decrease
in refunds, and, second, what are the prineipal causes for the refunds.

In regard to the first question, it has been computed that for the
calendar year 1929, 71 per cent of the adjustments were for the excess-
profits tax years up to and including 1921, and that the remaining
29 per eent were for years subsequent to 1921. In the case of the
preceding 21-month period, 83 per cent of the overassessments were
for the excess profits tax years, and only 17 per cent for subsequent
years. It is believed, therefore, that the deerease in the rate of over-
assessment is largely due to the faet that the bureau has closed out a
large proportion of the exeess-profits returns. It is evident that the
refunds will be much lower when all the exeess profits tax contro-
versies are settled.
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It may also be properly noted that the average interest charge
dropped to 20.53 per cent in 1929 from an average interest charge of
26.72 per cent in the preceding 7-months period, so that a considerable
saving in interest may also be expected for the future.

As to the causes for the refunds, this has already been shown by the
classification in Part I, but it appears important to discuss these
causes in some detail.

In the first place, if reference be made to the classification of over-
assessments shown on page 32, it will be observed that the most im-
portant single cause of the 1929 refunds is the new interpretation
placed on the life-insurance provisions of the 1921 and subsequent
acts by the decision of the Supreme Court of the United States in the
case of the National Life Insurance Co. Nearly 12 per cent of all the
overassessments result from this cause. It is not necessary to go into
this matter further here, for this office has already submitted to the
committee a preliminary report on Federal taxation of life-insurance
companies, which covers this subject at length.

The second major single cause of this year’s refunds is the expira-
tion of the statute of limitations. Some changes were made in this
provision or rather in the provisions providing for these limitations
in the revenue act of 1928. 1t is believed that our principal troubles
were due to the defects in the former acts, and that the present act
will prove satisfactory. However, the operation of the new pro-
visions wili be carefully observed.

The third important cause of the refunds described in this report is
depreciation. The determination of depreciation, while it i1s a fact
question, is obviously prunarily a matter of judgment. It is the
cause, and undoubtedly will continue to be the cause, of considerable
controversy between the Government and taxpayer, unless some
arbitrary rule i1s devised which will be satisfactory. It is not im-
possible with low tax rates that some solution of the present difficulties
may be found. It is the opinion of this office that with the experience
that our taxpayers have had with this subject, the department should
discourage changes in depreciation rates shown on current returns.
It would appear that the judgment of the taxpayer, at the time of
making the return on the question of depreciation would be better
than his judgment four or five years after, when he is making applica-
tion for a refund. There is also another matter which is very un-
satisfactory in connection with the present method of depreciation.
Depreciation is allowed on cost, or on March 1, 1913, value, at a
certain definite rate. In many cases, however, the plant account
becomes simply a sum of money, and depreciation reserves simply a
sum of money, and the taxpayer keeps no adequate record of his
plant in use. When this is true, the taxpayer, instead of reducing
his plant account when certain items of equipment are discarded,
keeps on depreciating his equipment with the result that, in place of
getting 100 per cent depreciation, he may get 200 per cent. It is the
opinion of this office that a complete report on depreciation will be
desirable.

It will be observed from the classification of overassessments shown
on page 32, that in addition to depreciation other deductions which
are determined by the exercise of judgment are also troublesome.
These deductions are amortization, inventory adjustment, and losses
on sales of capital assets. Other allied subjects requiring the exercise
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of judgment are valuations for estate tax purposes, March 1, 1913,
valuations, and valuations on account of sale of ecapital assets.
Attention 1s drawn to the fact that a report on depletion has already
been made by the staft and is now before the committee.

Our former reports in connection with refunds and credits eriticized
the application of the special assessment provisions in a number of
cases. At the time of making these other reports, special assessment
was a major cause of the large refunds made. Tlus situation is no
longer true, special assessmeut having dropped from first place to
eighth place in order of importance.

CONCLUSION

It must be concluded that the overassessments reported to the
committee during the calendar year 1929, and paid after the 30-day
period prescribed by law, represent accurate and careful determination
of final tax liability.

The staff received from Hon. Robert H. Lucas, Commissioner of
Internal Revenue, and from Mr. E. C. Alvord, special assistant to
the Secretary of the Treasury, very satisfactory cooperation in con-
nection with its examination of the overassessments. All issues raised
have received careful consideration and full and open discussion.

Respectfully submitted.
L. H. Parker, Chief of Staff.



SvuppLEMENT TO PArT 11
ApPrIL 25, 1930. ~

ANALYSIS OF OVERASSESSMENTS PREPARED BY THE
TREASURY DEPARTMENT
A~

Hon. Wirnis C. HawLEy,
Chairman Joint Committee on Internal Revenue Tazxation,
House of prresentatires.

My:- Dear Mr. Cuairman: In accordanece with your request, I
am transmitting herewith an analysis of the overassessments reported
to the committee and/or made the subject of a public decision during
the period January 19, 1929, through January 31, 1930. The cases
reported to your committee prior to January 19, 1929, were made the
subjeet of a previous analysis published as House Document No. 43
under date of June 19, 1929. It is believed that this report will be
of interest to your committee and a useful supplement to the sta-
tisties and discussion recently made the subject of the report of your
division of investigation.

As previously stated in connection with the prior report, it is
generally recognized that refunds and credits are obviously a neces-
sary incident to the administration of our tax laws. It is believed
that this continuation of the analysis of the specific reasons for such
fefunds is a valuable aid in the framing and enactment of the revenue
aws.

In this connection it is particularly interesting to note that 84.409
per cent of the overassessments of income taxes and 91.23 per cent
of the overassessments of estate taxes are attributable to clerical
or bookkeeping adjustments or to causes beyond the control of either
the Treasury or the taxpayer; that is, to adjustments after the
payment of the tax based upon causes which could not fairly be con-
sidered prior to the payment, such causes being:

Income taxes: Per cent
Court and board deeisions_ - ___ . _______ 37. 250
Duplicate and arbitrary assessments________ . ____ . ____________ Ui, 17
Depreciation and depletion adjustments_________________________ 10. 083
Inventory changes_ _ _ _ ___ __ o __ 3. 891
Shifts of income_ _______ oo 7. 567
Special assessment_ _ _ _____ __ ___ o ______ 3. 691
Amortization and loss adjustments_ . __ _______________________ 3. 962
Invested capital and affiliation changes_ - _______________________ 4. 318
Specific legislation___________ ____________ .. 2. 475

Total s LR . 84. 409

Estate taxes:

Court and board decisions._ ... _ . _____-_ 34. 89
Credit for State inheritance taxes_ _____ . __ ___________._________. 47. 95
Executors’ fees, expenses, ete., paid subsequent to filing return_____ 3. 96
Duplicate assessments_ _ .- _____________________-___ 4. 43

TPotal .- e - SRR 91. 23

Very truly yours, e
. C. ALvoRD,

Special Assistant to the Secretary of the Treasury.
42
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Analysis of overassessments

There is submitted herewith a report covering an analysis of ‘certain
overassessments made by the Bureau of Internal Revenue during the
period from January 19, 1929, through January 31, 1930. The cases
included are those in which the overassessments were reviewed by the
office of the general counsel. Only certificates of overassessment
involving credit or refund in excess of $75,000 were reviewed during
the period' January to March 14, 1929, and only those cases have
been analyzed for that period in this report. From March 14, 1929,
through January 31, 1930, certificates of overassessment in excess of
$20,000, regardless of whether their disposition be by way of refund,
credit, or abatement, were reviewed by the office of the general counsel
pursuant to the provisions of Treasury Decision 4264 (C. B. VIII-1,
p. 93), the Executive order of March 14, 1929, and commissioner’s
direction contained in a memorandum of April 12, 1929. Therefore,
the present report includes all cases from March 14, 1929, to January
31, 1930, in which the bureau issued overassessments in excess of
$20,000. There is a clear line of demarcation with respect to the
cause of the overassessment and nature of the tax between the income-
tax cases and the estate-tax cases, and therefore these two classes
of overassessments will be separately considered herein. The income-
tax cases will be first discussed.

Parr I. Income TaxEs

The number of the income and profits tax cases examined in con-
nection with the present report was 622. With respect to these cases
the total original tax assessed amounted to $365,612,377.74; the total
additional tax amounted to $58,029,057.50; the total overassessments
previously allowed amounted to $18,345,185.85 and the total overassess-
ments approved during the period under review, the causes of which are
hereinafter indicated, amounted to $86,578,276.61. 1t will be noted
that the overassessments, present as well as those previously made,
thus exceeded the total additional assessments by $46,894,813.35. so
that 12.8 per cent of the tax paid on the original returns was in fact
finally made the subject of refund. There was submitted an analysis
of overassessments covering periods during 1927, 1928, and to Janu-
ary 18, 1929, which was made a part of the report of the Joint Com-
mittee on Internal Revenue Taxation and published as House Docu-
ment No. 43, pursuant to the order of the Committee on Ways and
Means dated June 19, 1929. The analysis of overassessments during
this succeeding period of approximately one year (January 19, 1929,
to January 31, 1930) is made in so far as practicable along the same
lines and with respect to the same eause classifications as adopted in
that prior report. The explanations there contained with respect to
the cause analysis are equally applicable in explanation of the present
overassessnients. Where the present report indicates a change in
conditions attention will be invited to the situation through reference
to this prior report. Therefore, wherever hereinafter mentioned the
analysis of overassessments covering the periods during 1927 and
1928 published as House Document No. 43 will be referred to as the
prior report.
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It is of considerable interest to note that the overassessments made
during the period covered by this report involved fewer profits-tax
years than those made the subject of a prior report. It is thus noted
that of the total overassessments made the subject of this report those
involving the profits-tax years aggregated $47,078,885.35, of which
$19,978,041.49 was refunded, $10,307,681.81 credited, and $16,793,-
162.05 abated. This it will be noted 1s approximately 54 per cent of
the total of the overassessments made during the period. The falling
off of overassessments during the profits-tax years is attributable
largely to the decline in the percentage of the total of the overassess-
ments due to special assessment, invested capital and amortization,
causes primarily traceable to the profits-tax imposition. A schedule
of these is somewhat as follows:

Percentage of total overassessment

Present Prior

Cause period report
Invested capital e 1. 841 9.133
Special assessinent. o 3. 691 11. 276
8 1 (o Y AT e , L18 7.758

It may well be anticipated that these sources of tax adjustments
producing refunds will continue to decline as the profits tax years
become finally closed.

Another comparison of the summary figures seems of particular
mmportance as bearing upon the amount of overassessments trace-
able to sources other than the exercise of bureau diseretion or admin-
istrative determination. It will thus be noted that there were a
number of overassessments made which were directly traceable to
court decisions, board decisions, specific legislation, and duplicate
assessments. These overassessments were refundable on authority
other than a decision respecting the application of the revenue act
or determination of fact by the commissioner. The overassessments
during the period under review were in the amounts of $23,473,897.19,
$8,777,969.54, $2,142,969.43, and $4,830,595.24 with regard to court
decisions, board decisions, specific legislation, and duplicate assess-
ments, respectively. The overassessments so indicated aggregate
$39,225,431.40, or 45 per cent of the total overassessments made
during the period covered in this report. In this connection the
amount of overassessment attributable to specific legislation is con-
servatively compiled. It does not include overassessments due to
the retroactive effect of section 1209 of the revenue act of 1926, which
during the past few years has validated a great number of amortiza-
tion claims otherwise outlawed under the board’s decision in the
Stauffer Chemical Co. case (2 B. T, A. 841). This classification also
does not include overassessments allowable because of other retro-
active provisions which validated claims which would otherwise have
been outlawed (see sec. 252 of the revenue acts of 1918 and 1921,
as amended by the acts of March 4, 1923, and March 13, 1924; also
secs. 281 (e) of the revenue act of 1924 and 284 (g) of the revenue |
act of 1926). In addition to the foregoing there are such retroactive |
provisions as scction 284 (c¢) of the revenue act of 1926, sections 1207
to 1212 of the 1926 act, sections 506, 607, 609, 703 704 and 705 of |
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the revenue act of 1928. Some of these sections have been noted
as producing overassessments in the present report, but where such
sections merely validated the original bureau interpretation, as, for
example, section 1207 of the revenue act of 1926, no refund has been
ascribed thereto. In view of all the factors it is believed that it
may be conservatively stated that all overassessments in the cases
included in this report in excess of the additional taxes in the same
cases may be attributed to such elementary and unavoidable reasons
as court decisions, board decisions, specific legislation, duplicate
assessments, and shifts of income.

With respect to shifts of income, it is noted that in the cases here
reviewed such shifts were responsible for overassessments totaling
$13,419,872.68, and these shifts in turn produced an additional tax in
some other year or vears totaling $13,177,382.40. 'There are a great
many situations in which it is difficult of determination as to which
taxable year a particular item of income or a particular expense or loss
constitutes taxable income or a deductible expense. Whereas during
the profits tax years where the tax rate fluctuated violently it was of
considerable importance from a revenue standpoint to ascertain the
proper year in which the item should be reflected for tax purposes, 1t
1s now noted that under the comparatively level rate of tax imposition
in the later years, the determination of the precise year affected 1s of
less importance. In view of the net loss provisions and other such
factors, however, the bureau is still called upon to devote considerable
attention to these i1tems.

It will be noted that in the prior report an overassessment in favor
of the United States Steel Corporation for the year 1917 was included
involving amounts of original tax, additional tax and overassessments
of approximately $200,000,000, $17,700,000, and $44,000,000, respec-
tively. While not included in the instant report it will be noted that
the United States Steel Corporation case for the years 1918 to 1920,
inclusive, has recently been settled by the department, these years
involving an aggrecate of original tax paid, additional assess-
ments, previous overassessments, and present overassessments of
$303,036,500.42, $39,342,459.56, $9,943,075.45, and $21,096,879.11,
respectively.

In the analysis of the overassessments during the period under
review the amounts of refund, credit, and abatement have been de-
termined with respect to cause. The classifications of causes adopted
inelude court decisions, board decisions, specific legislation, special
assessment, duplicate assessment, and “other causes.” The amounts
of refund, credit, and abatement have also been analyzed to indicate
the proportion attributable to each specific board and court decision
and each specific legislative provision contained in the above general
classification. With respect to the “other causes” classification, a
further subdivision has been made so as to reflect the amount of
refund, credit, and abatement attributable in turn to the allowance
of adjustments in depreciation, depletion, obsolescence, loss of useful
value, inventories, changes in afliliation, losses, bad debt deductions,
invested capital deductions, amortization, shifts of income, arbi-
trary assessments, and miscellaneous. While most of these classifi-
cations are self-explanatory, it is to be noted that under the arbi-
trary assessment group there have been included taxes collected from
the Alien Property Custodian in respect of the tax liability of enemy
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aliens based entirely upon a preliminary and incomplete statement of
fact. Unlike a domestie taxpayer, the Alien Property Custodian paid
all demands made by the Government without any attempt at deter-
mination of true tax liability. Upon the subsequent development of
the true facts and determination of actual tax liability, the excess
payments were refunded to the Alien Property Custodian. There
was no loss of interest to the Government in these cases. Some
assessments were also made against various individuals, in the ab-
sence of any satisfactory explanation of gross reeeipts, which treated
total bank deposits or receipts as taxable income. The greater portion
of these assessments was subsequently abated upon the presentation
of facts establishing true income. The arbitrary assessments in both
instances were made to protect the interests of the Government and
with the full understanding that a subsequent adjustment would be
necessary.

In determining the amount of the overassessments due to the
various causes above indicated 1t was decided that the most equitable
basis would be to apportion the total overassessment in each case
among the different causes there involved on the basis of the ratio
which the reduction in income due to each cause bore to the total
reduction in income or increase in capital. Where the amount of
overassessiment was adjusted through refund, eredit, and abatement
or any two of these methods and where it was imposshile to trace the
specific refund, credit, or abatement adjustnient to any specific cause,
the amount refunded, abated, and credited in each case has been
apportioned ratably among the causes producing the total over-
assessment in each case.

The following summary of the result obtained by this analysis
with respect to the income, war profits, and excess profits taxes is as
follows:

Analysis of overassessments

Classification Refund Credit Abatment Total Per cent
Courtrdecisions=_Se2e s - $14, 784, 922. 84 $2, 430, 006. 33 | $6, 258, 968. 02 | $23, 473, 897.19 27.112
Board decisions__ 3,073, 921. 09 2,919, 126, 73 2, 734, 921. 72 8, 777, 969. 54 10. 138
Specific legislation . 1, 865, 946. 05 39, 523. 71 237, 499. 67 2, 142, 969. 43 2.475
Special assessment._ - 2, 194, 885. 17 337, 024. 57 664, 179. 61 3, 196, 089. 35 3.691
Duplicate assessment e 854, 702. 43 1, 005, 483. 78 2, 970, 409. 03 4, 830, 595. 24 5.579
Other causes__...__._________ 20, 155, 631. 44 10, 251, 398. 31 13, 749, 726. 11 44, 156, 755. 86 51. 005

G IR o 42, 930, 009. 02 16, 982, 563. 43 26, 665, 704. 16 | 86, 578, 276. 61 100. 000

Analysis of subelassification, “‘other causes”

I |
" i 1 ’ Per cent | Per cent
Refund Credit Abatement | Total | of “other | of total
| | causes” | refund
i )
Depreciation----c--2=3 ‘ $4, 038, 868. 08 | $1,093.095.63 $1, 413, 581. 52 | $6, 545, 545. 23 ' 14.823 7. 560
Depletion.... o 819, 844, 50 445, 047. 86 919,574.30 | 2, 184, 466. 66 | 4. 947 2.523
Obsolescence____. 3 78,813.79 73,023.90 | 30, 022. 24 231,859. 93 | . 525 . 267
Inventory changes.__. 1,665,526.00 | 1,462, 903.75 ‘ 241,096. 48 | 3,369, 526.23 7.630 3.891
Affiliatiou changes__ .. 541, 424. 59 878,014, 71 725,167.39 | 2,144, 606. 69 4. 856 2.477
LOSSeS - oo 1, 485, 048. 05 315, 822, 51 605, 516. 53 | 2, 406, 387. 14 5.449 2800
Invested capital L |
changes______.______ 474, 741. 75 331, 199. 59 788, 290. 38 1, 594, 231. 72 3.610 1. 841
Amortization._ .. 138, 087. 54 716, 669. 06 169, 797. 7. 1,024, 554. 32 2.320 1.183
Shifts of income _. 2,297,875.27 | 3,313,944.28 939, 714.70 | 6, 551, 534. 25 14. 836 7.567
Arbitrary assessm 3,445, 665 I8 |2 T E S 1,396, 788.83 | 4,842,454.01 10. 966 5.593
Miscellaneous._ 5, 169, 736. 69 1,621,677.02 | 6,470, 175.97 | 13, 261, 589. 63 30. 038 15.324
Total.______. -| 20,155, 631. 44 | 10, 251,398.31 ‘ 13,749, 726. 11 | 44, 156, 755. 86 I 100. 000 51.005
!
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The adjustments classified as “other causes” pertain to matters
not covered by board and court decisions and matters not specifically
classified, although some of the same type of adjustments in other
cases may fall under the specific classifications. For example, some
of the invested eapital adjustments would be reported under the
board’s decision in the Regal Shoe Co. case (1 B. T. A. 896), while
other invested capital adjustments not aflected by this or other
decisions would be reported under the subheading “invested capital
changes” of the “other causes” classification.

The exhibits attached to this report contain a list of board and
court decisions with the amounts of refund, credit, and abatement
due to each. i

There seems to be no doubt but that the amounts of overassessments
attributed to board and court decisions are conservatively stated.
There are many board and court decisions supporting the bureau
regulations and rulings, and the overassessments falling within this
class are not reported as being due to such decisions.

The following examples illustrate the classification as between
board and court decisions and those listed as ‘“‘other causes.” The
board has sustained article 143, Regulations 45, with respect to loss
of useful value (Automatic Transportation Co., 3 B. T. A. 505;
Sheridan Coal Co., 4 B. T. A. 563). The board has sustained article
161, Regulations 45, pertaining to obsolesecence in the case of Kilby
Car & Foundry Co. (4 B. T. A. 1294). In the case of L. 5. Donald-
son Co. (Ine.) (12 B. T. A. 271) the board has sustained the
bureau rulings published as L. O. 1108, C. B. 11I-1, page 412, and
S. M. 3384, C. B. 1V-1, page 277, which rulings treat dealings
between affiliated companies prior to January 1, 1917, as dealings
between separate companies. These and other similar rulings
sustained by the board and the courts had a material effect in a
number of cases. In a negative sense at least overassessments due
to these causes could be attributed to board decisions, since if the
regulations and rulings had been overruled the overassessments
would not have been allowed, but since the adjustments were allow-
able under regulations and rulings which were not changed, they
have not been classed as attributable to board decisions.

The board and the courts have also adopted the bureau’s inventory
regulations with respect to the right of the taxpayer to report inven-
tories on a cost or cost or market whichever is lower basis; also the
board allows amortization, depletion, depreciation, affihation of
companies, and the like. Consequently, if the matter of placing
overassessnients due to board and court decisions were carried far
enough, practically every allowance could be attributed to such causes.
As will be later indicated, the board has also sustained practically
all, if not all, of the bureau’s fundamental ideas of special assessment
as expressed in L. O. 1109, C. B. 1-2, page 253, and other rulings, so
that in a sense the present special assessment allowances could be
attributed to board decisions. However, they have not been so
classified except in a very few instances where the particular case
under review had been before the board.

In a number of cases overassessments were allowed as a result of
the settlement of litigation in those particular cases. In the class of
cases here referred to the taxpayer signed an order of dismissal of the
litigation which was deposited in escrow with the Department of
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Justice, the same to be filed with the court upon the issuance of an
overassessment in the amount specified. Overassessments in such
cases as these are not in the present report classed as being attribut-
able to court decisions. There is another closely related type of case
where, instead of depositing the agreement in escrow pending the
issuance of the certificate of overassessment, the taxpayer and the
Government stipulated the amount of the judgment and after review
of such stipulation the court or board entered a judgment. Since
overassessments in these cases are based on an order of the court or
board, such overassessments might have been classed (as they were
in the published decisions) as being attributable to the court or
board decisions “in the instant case.” However, as it was believed
that a more valuable concept of the causes of the overassessments
could be had from an analysis of these cases they have not been so
classified, but the overassessments in these stipulated cases have been
attributed to the actual cause—depreciation, inventory, special
assessment, ctc. Only cases decided by the court or board on the
merits have been classed as court or board decisions in the instant case.
Again in some of the cases covered in the present report it is found
that there had been a court or board order covering adjustments for
one vear which also affected adjustments for other years of the same
taxpayer. Unless the overassessments for the other years were
directly traceable to a board decision due to the principle involved,
thev were not listed as due to a board decision merely because of the
prior year history and association.

As with the classification under court or board decision, every
effort has been made to keep the overassessment due to specific
legislation at a minimum. For example, as a result of the board’s
decision in the case of Stauffer Chemical Co. supra, it was found
that a great many claims for amortization were outlawed. A
few months later Congress cured practically all these outlawed
claims by section 1209 of the revenue act of 1926. Some of the
amortization allowances covered in the present report could be
attributed to this retroactive legislation, but since claims covering
such allowances would have been allowable under the bureau’s
interpretation of the prior acts had it not been for the board deci-
sion, allowances under such claims have not heen classified as due to
specific legislation. The overassessments brought within the classi-
fication of specific legislation pertain primarily to legislation affect-
ing rates of tax retroactively, installment sales (of which very few
are covered in the present report), section 703 of the revenue act of
1928 and section 24 (c) of the trading with the enemy act of 1928.
Overassessments due to duplicate assessments are self-explanatory.

As in the prior report, the overassessments covered in the present
report are caused primarily by the following: (1) In doubtful matters
of statutory construction the taxpavers did not place the same
interpretation as did the department on various provisions of the
acts; (2) even if their interpretation were the same as that of the
department, they could not determine valuations and gather other
data necessary to compute the correct amount of tax hability until
after their returns were filed; (3) the departmental interpretations of
the acts were later changed either on the initiative of the department
or because of court or board decisions; and (4) failure of the tax-
payers to follow the plain provisions of the acts.
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The experience of the bureau substantiates the observations made
in the prior report as to the situations out of which the overassess-
ments arose. The first edition of Regulations 45 pertaining to the
revenue act of 1918 was not promulgated until April, 1919. Many
-taxpayers had already filed their returns and although others secured
extensions of time for filing for a few months, an examination of the

cases shows that the meaning of many provisions of the act and the

regulations was not well understood.  The difficulty in appreciation
of the ultimate correct interpretation of the revenue acts 1s demon-
strated by the tremendous mass of adjudicated cases—court and
board decisions in thousands of cases in which the taxpayer and the
Government could not reach an agreement as to law and/or facts.
There are approximately 20 volumes of board reports in five years
to date. Regulations 62 pertaining to the 1921 act was also not
promulgated until February, 1922. The following are examples of
some of the difficulties noted:

A taxpayer knew that it was entitled to depreciation and depletion
based on the March 1, 1913, value of ecertain assets, but through
lack of time nccessary to determine values as of that date based
depreciation or depletion on cost or on estimated March 1, 1913,
value knowing that correct values would have to be determined later.
Again a taxpayer deducted a lump sum for depreciation, merely esti-
mating the amount thercof, but later made a segregation of assets
and applied more scientific rates thereto based on the life thereof
and the extent to which the depreciable assets were actually used
during the particular taxable ycar under consideration. Values in
conneetion with discovery depletion also often required time for
determination extending beyond the time when returns were required
to be filed.

A taxpayer probably knew that the act provided for a reasonable
allowance for anmortization of facilities acquired for war purposes, but
whether it was of the class entitled to such an allowance and how the
allowance was to be determined were probably not known at the time
returns were filed or even if known the detailed data required to
support the allowance had to be gathered later. The revenue acts
of 1918 and 1921, section 234 (a) (8), contemplated these difficulties
and provided that a taxpayer could request or the commissioner on his
own initiative could reexamine the returns and other data and make
a redetermination of amortization up to March 3, 1924. The aliow-
ance for amortization was, generally speaking, based on the difference
between cost and sale or salvage value or postwar replacement costs,
or, on a comparison of capacity with postwar value in use in order to
determine the remaining usefulness of the asset. Necessarily most
of these comparisons could not be made until after the returns were
filed, with the result that a revision of the amortization deduction
taken on the return was nearly always neecessary.

During the war period many taxpayers entered into contracts with
various branches of the Government and war agencies, partienlarly
the War and Navy Departments, Shipping Board, and the Railroad
Administration. After the war ended settlements under these con-
tracts were necessary and tax liability could not be determined until
after such scttlements were made.  Settlement of tax liability in many
oil cases was also delayed due to the impoundment of funds growing
out of the President’s withdrawal order of 1909, subsequent litigation
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in connection therewith, and settlement under the leasing act of 1920.
Some of the difliculties encountered in this respect are covered in
L. O. 1110, C. B. 1I-1, page 104, and G. C. M. 1505, C. B. VI-1,
page 208. Various taxpayers also had difficulty in determining where
they stood with respect to their forcign accounts following the war
period. FKurthermore, during the war period taxpayers were en-
couraged by the Government to pay their taxes and settle doubtful
points afterwards since the Government needed the money. An
example of this 1s found in section 1009 of the 1917 act and T. D.
2622, interpreting the same, which gave taxpayers a discount of 3 per
cent on payments made within four and one-half months after the
close of the taxable year.

Congress has from time to time since the passage of the 1918 act
passed legislation extending the time within which companies could
file claims for refund or credit, in cases where they had previously
filed waivers. Compare section 252 of the 1918 and 1921 acts as
amended by acts of March 4, 1923, and March 13, 1924—281 (e), 1924
act, 284 (g), 1926 act. These provisions of the various acts have
revived or made possible the filing of many valid claims and con-
sequently made possible many refunds and credits which would
otherwise have been outlawed. Overassessments which have been
made possible only because of these provisions belong strictly under
the classification of specific legislation. However, the basic cause
of the overassessment was the additional depreciation, special assess-
nment, depletion, etc., and the claims feature a procedural or limita-
tions adjunct, so to better present the real cause of overassessments,
no segregation has been made with reference to the statutory limita-
tions provisions.

Sections 327 and 328 also provided for relief in taxes in certain
cases 1f a comparison with representative concerns showed that the
taxpayer was entitled to such relief, but whether certain taxpavers
were entitled to the benefits of these sections was not made clear
until later interpretations of the sections were published. Again,
even if the taxpayer knew that it were entitled to relief it had no
means of knowing the amount thereof, since the rates of tax paid by
its competitors were not usually av ailable to it. The av erage tax-
payer computed and paid its tax and then filed a claim asking for
the benefit of the relief provision where 1t thought that it might be
entitled to such a benefit.

Section 240 provided that companies which were affiliated within
the meaning of the section should file a consolidated return. Much
confusion existed as to which companies were afliliated within the
meaning of the statute and as to how the consolidated income and
invested capital were to be determined even if they were affiliated.
There was also confusion in determining the amount of gain or loss on
disposition of assets from both a valuation point of view and because
March 1, 1913, values figured in the basis to be used. Also, an
e\ammatlon of the returns filed has disclosed that, although the net
loss provisions of the 1918 and 1921 acts (sec. 204) were fairly
clear, they were often misconstrued and many taxpayers neglected to
take advantage of them altogether. Similarly such review has
indicated that in pricing mventorles many taxpayers did not follow
the provisions set forth in the bureau regulations. Some of the
methods used hy the taxpayers whieh were not approved by the
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bureau regulations were the deductions of reserves for price changes;
the deduction of an estimated depreciation in value of inventories; the
valuation of the inventory on a selling market basis; the valuation of
part of the inventory on a cost basis and another part at eost or
market whichever was lower basis, although the value of both parts
of the inventory may have been greater or less than cest; the valuation
of inventories at nominal prices or at a constant price and the inclusion
in inventories of stock in transit, title to which was not in the tax-
payer. Such practices as these are contrary to bureau regulations
1581 to 1588, Regulations 45 and 62.

There was confusion under the 1918 and 1921 acts as to whether
the estate or the beneficiary should deduct inheritance or death
taxes paid to the various States and also as to the correct manner
of making returns in States having eommunity property rights.
Both of these issues arising under the 1918 and 1921 acts were only
finally settled through congressional action—see seetions 703 and 1212
of the revenue acts of 1928 and 1926, respectively.

Many other errors arose in the preparation of the original returns.
Thus, for example, taxpayers filed returns for different periods of time
from those on which the books were kept or made returns on a eash
basis when the books were on an accrual basis contrary to the pro-
visions of articles 23 to 26, Regulations 45; profits or losses were
reported on the sale of a company’s own stock contrary to the pro-
visions of article 542, Regulations 45; an individual who incorporated
his business during the year reported as corporation income the income
of the business for the entire year; taxpayers forgot to deduct the
various taxes, other than income, war profits, and excess profits taxes
(art. 31, Regulations 45), or deducted the same in the wrong year;
taxpayers deducted from income additions to reserves for bad debts,
losses, injuries, or damages whereas the 1918 act does not provide for
such deductions; taxpayers did not take advantage of the provisions
of articles 143 and 161, Regulations 45, which permit a deduetion for
obsoleseence and loss of useful value; taxpayers did not take advan-
tage of credit allowed for foreign taxes paid or if a eredit were taken
the foreign taxes were later revised which made necessary a revision
of American taxes (art. 381, Regulations 45); a good many overas-
sessinents were caused by the abatement of jeopardy assessments made
as the result of a superficial audit and in other instances the full
amount of tax liability was assessed both on the original and on the
amended return, causing a duplication of assessments; profit or loss
on sale of stoek rights was often miscomputed prior to the issuance of
bureau rulings (see T. D. 3403, C. B. I-2, p. 64); there was erroneously
included in returns income from tax-exempt securities or income which
acerued prior to March 1, 1913; taxpavers determined that income
from Government contracts was derived in a certain year pursuant to
the provisions of article 52, Regulations 45, with a different rule pre-
seribed by article 51, Regulations 62; or a company computed its
taxes at the ordinary corporation rates but found that it was entitled
to persomnal service classification which made necessary an elimination
of the corporation’s and a recomputation of the sharcholders’ tax
liabilities.

It is obvious that most of the mistakes above referred to (which
are cited merely as examples of the more general class of mistakes)
worked both ways and probably as often resulted in additional taxes
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as 1n overassessments. For example, matters of depreciation, deple-
tion, gain, and loss on sale of assets and inventories often being diffi-
cult of proper determination, many taxpayers through their lack of
understanding of the matters reported too small a tax and were later
assessed additional taxes, while others reported too great a tax and
were later allowed overassessments. [t should be kept in mind that
we are here dealing primarily with those taxpayers who overpaid their
taxes and where a correction of the type of mastakes above referred to
usually worked to the taxpayer’s advantage.

An examination of the cases included in this report shows that
approximately 3.7 per cent of the total of the overassessments is
caused by the application of the special assessment provisions of the
1917 and 1918 acts (sec. 210, revenue act of 1917; secs. 327-328,
revenue act of 1918). The amount of overassessment due to this
cause as shown by the present report is $3,196,089.35. While the
amount of overassessment attributable to this source i1s unot very
great during the period under review, there has been considerable
misapprehension as to the bureau administration of these sections so
the following comment is made. A more complete discussion was _
contained in the prior report when the overassessments due to this
cause totaled $18,920,663.84 or 10.5 per cent of the total overassess-
ments.

It should¥irst be noted that special assessment is mandatory where,
under the provisions of section 327 (a), the commissioner is unable
to determine the invested capital as provided in section 326 and under
the provisions of section 327 (b) where a foreign corporation is in-
volved and under the provisions of section 327 (¢) where a mixed
aggregate of tangible and intangible property has been paid in for
stock or for stock and bonds and the commissioner is unable satis-
factorily to determine the respective values of the several classes of
property at the time of payment or to distinguish the classes of prop-
erty paid in for stock and bonds, respectively. Many of the over-
assessments covered in_the present report fall within subdivisions (a)
and (¢) and a few within (b). The language and intent of these
provisions of the act are quite clear. The type of case falling under
(a) or (¢), supra, involves primarily a matter of judgment as to whether
the facts in a particular case are such as to bring the taxpayer within
the meaning and intent of the statute.

As stated in the prior report in this connection it should be noted
that in view of the provisions of subdivisions (a) and (¢) of section
327 much time and effort both on the part of the taxpayer and the
Government have been saved in reconstructing capital accounts to
meet the requirements of section 326. In a great many of these cases
it is quite apparent that capital could have been built up under section
326 to a point greater than that shown on the return which would have
produced substantial overassessments even though it may have been
known that there was still considerable capital which could not be
proven. Overassessments which would have resulted from these re-
constructed capital accounts should theoretically at least be offset
against the overassessments due to special assessment. It is believed
that this point is often overlooked in reviewing the administration of
the special assessment provisions. It is also not inconceivable that
had it not been for the abnormal condition provisions found in section
327 (d) of the 1918 act retroactive legislation would have been passed
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following the war period giving relief in some manner to those com-
panies which were inequitably taxed under the complicated provisions
of the excess and war profits tax laws.

In one sense practically all of the overassessments due to special
assessinent are sustained by the board decisions since the board has
adopted practically all, if not all, of the bureau’s fundamental prin-
ciples covering special assessment and even in some instances extended
the relief provisions beyond the bureau’s interpretation thereof.

For the purpose of the present report, however, the overassessments
due to special assessment have not been listed as due to board de-
cisions. The argument might be made that although the board has
adopted the fundamental principles of the bureau in matters of special
assessinent, nevertheless this type of case might be judged on its own
particular facts so that the matter is one largely in the discretion of
the commissioner. This i1s true but when the very large number of
taxpayers which have been granted special assessment by the board
after the burcau has disallowed special assessment in these same cases
is considered it seems reasonably safe to say that the indications are
that the board 1s more liberal in such matters than the bureau. °

In the prior report, pages 38 to 40 of the published record, a very
complete comparison between the bureau and board rulings with
respect to special assessment was made. This comparison is not here
repeated, but it is noted that the conclusion there established has
been strengthened by board decisions rendered in the intervening
period.

It will be noted from the attached Exhibit A that interest paid on
amounts refunded or credited in income-tax cases amounted to
$16,045,295.79 or 26.74 per cent of the amounts refunded and
credited.

An analysis of the overassessments of income taxes by cause
classification has been given above. There are attached herewith
Schedules A and B, which contain detailed statements of the amounts
of refund, credit, and abatement due to each board and court deci-
sion grouped in the general classifications of board and court decisions
in the analysis of overassessments previously made. There is also
attached Exhibit C, in which are listed the specific legislative pro-
visions and the amounts of refund, credit, and abatement in respect
of each such provision, which overassessments are summarized in the
preceding analysis of overassessments under the heading of Specific
Legislation.

Part 1I. EstaTE TAXES

The following report is intended to cover causes resulting in over-
assessments of estate taxes in excess of $20,000, which have been
reviewed during the period from January 19, 1929, to January 31,
1930, and in respect to which decisions for public record have been
prepared. Included in such overassessments are those which have
been submitted to the Joint Committee on Internal Revenue Taxa-
tion pursuant to the provisions of section 710 of the revenue act of
1928.

The number of estate tax cases examined in connection with the
present report was 162; the total tax originally assessed in these
cases was $70,308,628.13; the total additional or deficiency tax
assessed was $27,769,261.75; and the amount of the overassessment
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was $21,121,542.71, of whieh latter named amount $8,494,027.17
was refunded and $12,627,515.54 was disposed of through abate-
ments. A summary of the causes of the overassessments and the
alloecations of the amounts of the refunds and abatements is as

follows:
Analysis of estate tax overassessments

Classification Refund Abatement Total Per cent

Court decisions______________________________ | $5,484,538.17 $38, 509.07 | $5, 523, 047, 24 26. 15

Board decisions_.__________________. --| 1,133,528.00 707.830. 93 1,841, 358. 93 8.72
Credit for State inheritance taxes__._ | 494, 742. 95 9,633,117.05 | 10, 127, 860. 00 47.95
OtheticauscNNNuNIEEI— | 1,381,218.05 2, 218, 058,49 3, 629, 276. 51 17.18
TObAL - - o ioeieeeeo.o|  8,494,027.17 | 12,627,515.54 | 21,121,542, 71 100. 00

|

The overassessments resulting from eourt decisions may be sum-
marized as follows:

Decisions in instant case___________________________________ $5, 265, 799. 90
Nichols v. Coolidge (274 U. 8. 531) __ . ____ 63, 454. 15
Keith v. Johnson (271 U. S. 1) __ e 165, 364. 11
Russell v. United States (278 U. S. 181) .. _________ 28, 429. 08

B s 5, 523, 047. 24

The entire amounts of the refunds and abatements caused by
decisions of the United States Board of Tax Appeals are due to deci-
sions of the board in the instant cases.

The proportionately large amount of overassessment as compared
with the total of the tax originally assessed and the additional tax
assessed 1s due primarily to the cause listed as “credit for State
inheritance taxes.” Approximately 50 per cent of the overassessments
made the subject of this report are attributable to the administrative
procedure mecident to the allowanee of the credits provided in section
301 (b) of the revenue acts of 1924 and 1926. These sections provide
for credits against the-Federal estate tax for the estate, inheritance,
legacy, and succession taxes actually paid to any State, Territory, or
the District of Columbia in respect of property included in the statu-
tory gross estate.

It has been found in the administration of the Federal estate tax
law that in a great majority of cases, and particularly in respect to
large estates, the administration and final settlement of estates in the
local courts of probate are necessarily slow and extended due to
various causes. Under the circumstances, the determinations and
collections by the States of estate, inheritance, legacy, or suecession
taxes are delayed and as a result the representatives of the estates are
unable to furnish the evidence which will entitle the estate to the
credit under the provisions of section 301 (b) of the revenue acts of
1924 and 1926, for State estate, inheritance, legacy, or suceession
taxes against the Federal estate taxes until determination thereof by
the States. Thus the final eredit is unknown as to amount when the
Federal-tax return must be filed.

Since the passage of the revenue aet of 1926, allowing the 80 per
cent eredit, approximately 20 of the States have enaeted legislation,
which provides substantially for the colleetion of an estate tax by the
States in an amount suffieient to make the total estate, inheritanee,
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legacy, and succession taxes paid to the States equal 80 per cent of the
Federal estate tax determined in the case of any decedent dying a
resident of the particular State enacting such legislation. In such
cases the taxpayer and the State taxing authorities are unable to fix
the amount of the estate taxes to be collected by the State until
after the final determination of the Federal estate tax liability.
Accordingly, when the tax shown by the executors on the return filed
on behalf of the estate is assessed by the eollector, and when the
additional or deficiency tax determined in respect to a particular
estate is assessed by the bureau, the evidence required to establish
the estate’s right to the credit has not been furnished by the repre-
sentatives of the estate, and therefore, in order to meet the require-
ments and limitations on the assessment and collection of the Federal
estate tax as provided by statute, it 1s necessary to assess and in some
mstances to collect the full amount of the returned and deficiency or
additional tax habilities determined.

As a result of this situation when the evidence required by the regu-
lations is furnished to establish the estate’s right to the credit for
taxes paid to the States, it 1s necessary to clear the records of any
excess assessments of estate tax which have been made because of
the inability of the taxpayer at the time of the assessment of the tax
to establish his right to the eredit. Since the credit in the great
majority of the cases equals the full 25 or 80 per cent of the Federal
estate tax liability determined, as the case may be, it will be readily
seen that the inability to allow such eredit prior to the assessment of
the tax causes an excess assessment of tax in large amounts. As
previously stated 47.95 per cent of the overassessment shown herein
results from this eause alone.

A summary of the refunds and abatements resulting from other
causes is as follows:

Analysis of subclassification, “other causes”

| Per cent ‘ Per cent of

Classification Amount | of “other | total over-
| causes’” |assessment

| L
Duplicate assessments. . __________.__._____.__________________ $935, 031. 33 25.763 | 4.43

Executors’ commissions, attorneys’ fees, miscellaneous adminis-

tration expenses and claims against the estate_.___________._____ 837, 588. 80 23.078 3.96
Valuations. - .l =8 55, 261. 83 1. 522 .26
Miscellaneous. - e 1,801, 394. 58 | 49. 637 ; 8.53

UL e e e s e e e 3,629, 276. 51 l 100.000 | 17. 18

Of the duplicate assessments, less than $20,000 of the amount
of overassessments caused thereby was refunded. Duplication of
assessments results largely from the inability of the taxpayer to file a
completed and proper return on the due date. In such eases when
the taxpayer files his incompleted return showing an estimated tax
liability the bureau is nevertheless faced with the necessity of taking
some immediate action. The collector’s oflice therefore assesses the
full amount of the estimated tax lability and thereafter when the
completed return is filed the full amount of the tax shown on the
completed return is also often assessed, resulting in duplications of
the assessments. The removal of such assessments for the purposes
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of clearing the collectors’ records does not in any wise affect payments
or collections of corrected liabilities.

The refunds and abatements for executors’ commissions, attorneys’
fees, miscellaneous administration expenses and claims against the
estate are largely due to the faet that they were paid and allowed by
the probate courts after the filing of the Teturn and the payment of
the Federal estate tax. It has been found that at the time of the
filing of the Federal estate-tax returns and often at the time of the
exanmination of the return by the Government, it was impossible for
either the taxpayers or the representatives of the Government to
determine the expense of admimstration of the estate which would be
incurred and paid and to ascertain all of the claims against the estate
which were enforceable obligations of the estate on the date of death.
This 1s particularly true w1t11 respect to the large estates, especially
where the residuary estate is to be left in trust for a penod of yvears
or where the assets of the estate of the decedent result from limited
estates.  Suspensions of the determination and collection of the tax
liabilities can not be postponed indefinitely and, accordingly, adjust-
ments of the eorrect tax when later determinable must necessarily be
made.

The overassessments of tax attributed to changes in valuations of
assets in the taxable estate are due to various causges not aseertainable
at the time of the assessment and collection of the tax liability.

The overassessments listed under ‘‘Miscellancous” result from
various causes such as the retroactive rates imposed by seections 322
and 324 of the revenuc act of 1926; the exemption accorded estates
of decedents who died from injury received or disease contracted in
line of duty while serving in the military or naval foreces of the United
States and any country associated with the United States in the war
against the German Government, as provided in section 401 of the
revenue act of 1921; transfers excluded from the gross estate arising
from settlement of cases in litigation and from various unavoidable
administrative errors which naturally enter into the administration
of the complex statute.

In conclusion it 1s noteworthy that as to the estate taxes the total
additional taxes assessed in cases covered by this report exceed the
total amounts of the abatements and refunds b) more than $6,000,000
and that the refunds in these cases were approximately $7,000,000
ess than the additional taxes eollected and not refunded.

ExamBir A

Income tax—Court decisions

Name of case Citation | Refund Credit Abatement

Alworth-Stephens Co. v. Lynch.___...| 267 U. S.364________|______________ $6,115.32 |  $185, 750. 67
Bankers Trust Co. v. Bowers
Blodgett v. 11olden
Boston & Maine R. R, »
Cambridge Loan & Bldg b
Corona Coal Co. 0. U.S___________

| !
l\intuck) Tobacco Products Co. v. | 5 Fed. (2d) 723_. 2, 646. 49 80, 386. 27
ucas
W DA GE RESEE TN, 268 U. 8. l 30, 927. 39 25, 391. 39 19219.67
Masono. Routzalin_ _............— 275U S * 233,614, 96 |-t A
National Life Insurance Co. v, U, S____| 277 U. S, ¢ 6, 34.’. 746.88 | 1,147,439.25 | 1,123, 155.88
S.

New York & Albany Lighterage Co. 0. | 273 U. 2, 566, 763. 79 997, 492. 81 1,334, 454. 80

Bowers,
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Income tax—Court decistons— Continued

-
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Name of case Citation

64 Ct. CL 241
2 Fed. (2d) 230_.
15 Fed. (2d) 264
269 U. S. 315.-

278 U. S. 181

Robbins et al. 0. U, S._.
Russell et al. 0. U. S.

o

SIOERINY, Bowers. - - —coooossoccioe 20 Fed. ("d) 3
Supplee-Biddle Hardware Co. v. U. S 265 U. S. 189____
Swift & Co. (of West V" uglma) 0. U. S_.A 67 Ct. Cl. 322_
Toxaway Millsz. U. S 63 Ct. CL. 646_

206 U.S.440___.

Untermeyer, executrix éfél-._t)‘.‘xih.&él:s_éﬁ_‘
4 Fed. (’d) 590 .

Westerfield v. Ratferty.____
Sections 607 and 609.
Instant case.

Refund ‘ Credit

20, 901. 43
S77, 366.33 |
242,734. 14 |

23, 386. 65

25, 211. 97
232, 010. 97

34,070.33 |

23, 102. 08 !

854, 330. 72 24, 085. 03
2,442,455.37  261,670.10

Abatement

80, 123.93
1,033, 533. 79

14, 784, 922,84 | 2,725,829.63

6, 258, 968. 02

Examsir B

Income tax, overassessments due

|
Citation
Name Refund Credit
Volume ‘ Page

|
Aldrich, Roscoe H___._._____._____________ | 911 $12, 752. 20 $1, 142. 56
American LaDentelle (Inc.) . 575 24, 665. 26
Atlantic Coast Line R. R. Co. | 1193 (cococscoozsee

—

James Brown et al
J. W. Butler (Inc.)..__..
Chicago Rock Island & Pacific Ry. Co.
Coghlin Electric Co
Columbia Theater Co._
Donaldson Iron Co____
Dudley, W. S__
Fibre Yarn Co.
Goodell-Pratt C

—

—

Bt et OV i B G0 et et O o Yt 00 s 0D bt bt U1 e et OO0 03 G0 D 21 6O SO T G et £ KO bt G

Greenville Coal C 1323
Great Northern Ra 225
Grosvenor Atterbury 169

Herald-Despatch Co_
Illinois Terminal Co.

772,020,
2472,
13, 536.

5, 697. 9
15925396 S
187,301. 23 294, 323. 93
27, 514. 48 698. 52

£3,328.13
S8, 041. 54
21,133.26 |

839, 587.
21, 581. 7
7779,693.63

1,003, 532.37 { 177, 668.

to United States Board of Tax Appeals Decisions

Abatement

2,142, 509. 67

IsserKoch & CO-ccovoaeonn 624
Jamestown Worsted Mills. 659
Kilby Car and Foundry Co_ 1294
Lehigh & Hudson River Ry. Co 1 1154
Liberty Light & Power Co_. 155
DlacAdam & Foster (Inc.) | 967
Mackay, Milton A . I 569
Mackechnie Bread C 883
Manville Jenckes Co- 765
Mead Cycle Co. 1 887
New York, Ontario & Western Ry. Co. 1172
Regal Shoe Co._... .. . oo . __ 896
Retailers Fire Insurance Co. .. 1186
Richmond Light & Railroad Co______._ 91
Standard Marine Insurance Co. (Ltd.). ! 853
Superior Pocahontas Coal Co._....._... o 380
Union Metal Manufacturing Co.__..____ = 395
United States Fidelity & Guaranty Co..._
Uvalde CO..ouommoceeee 932
Estate W. K. Vanderbilt 1 291
Instant case

Total._. = e e REH IRERERIGEE

3,073, 921. 09 ‘ 2,919, 126.

2,784,921.72
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Exuisir C

Income tazx, specific legislation

Section Revenue act Refund Credit | Abatement

704 (a) $217,484. 24
Z04(D) | 1928 2 =i ocmmn]om o

204 133, 227.35

702 (a) 45,466.14 | $1,372,25 |_.__________

1208 123, 946. 01 36, 514. 26 53, 770. 13

703 1, 098, 426. 37 1,637, 20 [SEarn e

24 (c) 206, 287.05) S22 Souimeas 85,171, 01

41,108.89 |- oo e ccaaaae

1,865,946. 05 | 39,523.71 | 237,499.67




