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PRESENT LAW

As a well-established part of the tax system, the National Office of
the Internal Revenue Service provides written advice to taxpayers
on the tax treatment of their specific transactions. This procedure is
available to anyone who wishes to use it and is provided for in the
IRS Statement of Procedural Rules and revenue procedures.® (State-
ment of Procedural Rules § 601.201; Rev. Proc., 72-3, 1972-1, Cum.
Bul. 698, modified by Rev. Proc. 73-7, 1973-1, Cum. Bul. 776.)

Advice may be issued after a written request from the taxpayer,
giving factual details about the transaction, and after the taxpayer
answers questions the IRS may have about the transaction. Informa-
tion provided by the taxpayer to the IRS often contains confidential
financial (or personal) information about the taxpayer. Some of this
information is repeated in the letter of advice that is issued by the IRS.
The letter of advice generally is called a “ruling” and is in the form
of a letter to the taxpayer. -

The letter ruling to the taxpayer has been treated as “private” in
the sense that it is issued in response to the request of the taxpayer
and is officially kept confidential. Even if another taxpayer obtains a
copy of a private ruling, he cannot use it as precedent in his own case.
Private rulings apply only to the taxpayer to whom they are issued.

In addition, the IRS publishes revenue rulings in its official bulletins.
Taxpayers and IRS employees may rely on these published rulings
as precedent. Often published revenue rulings are based on a private
letter ruling or on a series of letter rulings. However, before publica-
tion all identifying information is delet;ess from the proposed revenue
ruling, facts may be altered to conceal identity, the position of the
Service may be changed, and this sanitized version is subject to exten-
sive administrative review. Consequently, often the published version
may not bear much resemblance to any specific private ruling.

In 1974, the Technical Office of the National Office handled 28,346
ruling requests. Approximately one-half of these (14,329) dealt with
requests for changes in accounting periods and methods; these requests
are handled rapidly and normally do not involve any substantive
issue.?

1The IRS will not rule on all transactions, For example, the IRS will not rule on
whether compensation is reasonable in amount or on whether a taxpayer who advances
funds to a charitable organlzatlon and receives a promissory note therefore may deduct as
contributions amounts of the note forgiven by the taxpayer in later years. Rev. . 72-9,
1972-1 Cum. Bul. 718. In addition, in some cases the IRS has established idelines
describing the form a transaction must take before a favorable ruling will issued.
ee, e.g., Rev. Proc. 75-21, 1976-18, LR.B. 15, which sets out conditions which a trans-
action must meet before a favorable ruling will be granted that a transaction is a lever-
aged lease and not a conditional sale.

2 Under the cod% generally a taxpayer who changes his method of accounting must,
before computing his taxable income under the new method, secure the consent of the
IRS. (Sec. 446(e).)

(1)
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Of the remaining rulings in 1974, the Technical Office responded
to 14,017 taxpayer ruling requests. These ruling requests were on the
following general subjects:

Taxpayers’

Subdjeot requests
Actuarial matters 1,019
Administrative provisions 42
Employment and self-employment taxes. 423
Engineering questions 69
Estate and gift taxes 317
Exempt organizations 4,120
Other excise taxes 421
Other income tax matters . 6,196
Pension trusts - 1,410
Total 14, 017

The National Office of the IRS also will answer requests for advice
from the district offices on issues that arise in the course of an audit
of a taxpayer’s return. This advice is in the form of a technical advice
memorandum, Technical advice memoranda are addressed to a field
office of the IRS but have an effect similar to that of a private letter
ruling in that the technical advice involves a determination of tax
questions concerning a particular taxpayer who generally has a right
to, and usually does, participate in the technical advice proceeding. In
1974 the TRS handled 1,602 requests for technical advice.

Freedom of Information Act

The Freedom of Information Act (FOIA) (5 U.S.C. § 552) became
effective on July 4, 1967. The FOIA requires each agency to make
available for public inspection and coPying “interpretations which
have been adopted by the agency * * * *»"(5 U.S.C. 1§]552(-9,) (2) (B).)
However, there are a number of exceptions from the requirement of
disclosure under the FOIA, including matters that are specifically
exempted from disclosure by statute; trade secrets and commercial
or financial information obtalned from a person and privileged or con-
fidential; and personnel and medical files and similar files the dis-
closure of which would constitute a clearly unwarranted invasion of
personal privacy. (5 U.S.C. § 552(b) (3), (4), (6).)

Recently, the U.S. Court of Appeals for the District of Columbia
and the Uys Court of Appeals for the Sixth Circuit held that private
letter rulings were subject to disclosure under the FOIA. Tax Analysts
& Advocates v. Internal Revenue Service, and Fruehauf Corp. v. In-
ternal Revenue Service.* These courts held that private rulings were
not privileged “tax returns” the disclosure of which is prohibited by
statute (sec. 6103 of the code) and instead held that private rulings
are available for inspection under the FOTA.

In addition, in Fruehauf, the court held that technical advice memo-
randa were to be open to inspection to the extent intended for issuance
to a taxpayer. However, in 7ax Analysts the court held that technical
advice was not open to inspection, being a part of a tax return and
therefore exempt from disclosure under the FOIA (by reason of
secs, 6103 and 7213 of the code).

The decisions of these appellate courts both contemplate in camera

3505 F. 2d 850 (D.C. Cir. 1974). ,
475-2 USTC 1 16,189 (6th Cir. 1975).
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inspection by the lower courts to determine what material should be
deleted or exempt from disclosure under provisions of the FOIA
dealing with privileged or confidential commercial information, etc.

In the Tax Analysts case, the names of the individusal taxpayers
involved in the ruling and the full text of the ruling letter (subject
to the FOIA exceptions) were ordered to be disclosed. Additionally,
background documents submitted by the taxpayer (including the rul-
ing request and all supporting information), along with all communi-
cations with outside parties not in the Federal agencies were ordered
disclosed. (The Fruehauf case is still in the appellate process, so these
matters have not been fully resolved in that case.)

Earlier this year, a suit was brought under the FOIA to compel
release of all private letter rulings issued by the IRS since J uly 4,
1967, the effective date of the FOIA. (The suit also asks for all “in. -
dices” maintained by the IRS on private rulings issued since that date).
Tax Analysts & Aj'uocates v. Internal Revenue Service, Civil Action
No. 75-0650 (D.D.C., filed April 28, 1975). The plaintiffs have moved
for summary judgment in that case, but the staé) is informed that the
matter is not }ike to be considered by the court until October 1975.

In this case, the gRS takes the position that most private rulings are
tax return information which may not be disclosed under the code (sec.
6103 and 7213) because rulings deal with transactions reported on tax
returns and because rulings are associated with tax returns. The Serv-
ice therefore argues that private rulings are not to be disclosed under
the FOIA because they are matters “specifically exempted from dis-
closure by statute.” (5 U.S.C. 552 (b) (3).) "

Proposed IRS Rules

On December 10, 1974, the IRS issued proposed procedural rules
dealing with the publication of private rulings. In general, these pro-
posed rules provige for public inspection beginning approximately 30
days after the issuance of the ruling. (Furthermore, in certain cases,
2 delay in public inspection may be granted for an additional period
not to exceed 13 weeks.) Under proposed rules, the Internal Revenue
Service will make available for public inspection the full text of pri-
vate rulings, including identifying information. However, these pro-
Posed rules provide procedures for protecting trade secrets and national
defense or foreign policy secrets. (grop. sec. 601.708.)

On March 25, 1975, the IRS held public hearings on these proposed
rules, at which time there was substantial public comment. In addi-
tion, with respect to at least one part of the proposed rules (discussed
in the Section on Required Rulings below) the IRS was informed by
the Justice Department that the proposed rules might be contrary to
other principles of law. :

PROBLEMS

The ruling procedure is of substantial value to both the IRS and to
taxpayers. This procedure gives the IRS advance knowledge of new
types of transactions that will be engaged in by taxpayers, and allows

5 The arguments in the new Tax Analfata cage include conslderation of the effect of a
recent Supreme Court decision which held that material withheld from disclosure by the

Federal Aviation Administration was exempt from disclosure b{ statute, Admindstrator,
Federal Aviation A_dnuniatrauou v. Robertson, 43 U.8. Law Week 4838 (June 24, 1975).)
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the IRS to shape its actions to deal with these new transactions at an
early stage. The ruling process also tends to reduce the burden on IRS
compliance activity by allowing the IRS to review transactions it
otherwise might not have examined and by giving examining agents
a benchmark for examining transactions of a taxpayer who has re-
ceived a ruling. Additionally, rulings encourage voluntary compliance
by allowing taxpayers to engage in a transaction while knowing, in
advance and with certainty, the effect of complex tax laws on the .
transaction.

On the taxpayer’s side, of course, the advantage of the ruling pro-
cedure is to be able to plan a transaction with knowledge of how it
will be treated for tax purposes.

Although the private rulings procedure has significant advantages
for both the IRS and taxpayers, ’gle system also contains some substan-
tial problems. It has been argued that the private ruling system has
developed into a body of secret law known only to a few members of
the tax profession. ’IZhis in turn arguably has reduced public confi-
dence in—and compliance with—the tax laws. Additionally, the se-
crecy surrounding letter rulings has generated suspicion that the tax
laws may be used by the “influential” to their advantage, and that the
tax laws are not being applied on an even-handed basis.

These types of concerns Yed to the lawsuits described above to apply
the Freedom of Information Act to private rulings. In two circuits,
the United States Courts of Appeals have held that private rulings are
to be disclosed under the Freedom of Information Act, subject to the
deletion of information that is privileged under the FOIA. (Tax
A'nalyt)?ts & Advocates v. IRS, supra and Fruchauf Corp. v. IRS,
supra. :

. These court decisions have raised other questions with regard to pri-
vate rulings. These questions deal with the basic relationship between
the need to protect taxpayer privacy and the need for openness in
government ; and the most appropriate ways to protect taxpayer pri-
vacy, in view of the goals of the ruling system and the goals of open-
ing Tulings to public inspection. In this regard, it has been stated that
if taxpayer privacy is not given protection, then the use of the ruling
procedure will be substantially curtailed, to the detriment of the tax
system as a whole, adversely affecting both the IRS and taxpayers.

Additional questions have been raised since these court decisions.
These questions concern the parts of a ruling file that should be pub-
lished, whether “required” rulings should be treated differently from
other types of rulings, whether private rulings should be available as
“precedent” for other taxpayers, etc. ’

The questions generally apply to future as well as to past rulings.
There are additional questions concerning past rulings, however. Ar-
guably taxpayers who previously obtained rulings applied for them
in reliance on the IRS position that the information submitted to the
IRS would be treated as confidential tax information. (See Statement
of Procedural Rules §601.601(d) (2) (iv) (%),(v) (5).) Also, 160,000
rulings have been issued by the IRS since the FOIA became effective
on July 4, 1967. If there are to be any deletions from these rulings to

* While an erroneous ruling issued to a taxpayer may be modified or revoked, generally
(in the absence of an omission or misstatement of materlal facts or change in law) an
advance letter ruling which is relied upon by the taxpayer in good faith, will not be modi-
fied or revoked retroactively if the facts which subsequently develop are not materially
tiilggfeznotl (t{;)l(% )the facts on which the ruling was based. Statement of Procedural Rules
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protect taxpayer privacy, this will be a substantial job and will put a
significant strain on the existing resources of the IRg.’ R .
Additionally, one court has held that technical advice memoranda
are to be available for inspection under the FOIA, to the extent in-
tended for inspection by any taxpayer. (Fruehauf Corp. v. IRS,
supra.) However, it is argued that technical advice memoranda, which
arise out of an audit of taxpayer’s returns, are entitled to more con-
fidentiality than private rulings. It is also argued, on the other side,
that technical advice memoranda often deal with the most difficult
and interesting tax issues and are developed in an adversary situation
(with IRS agent and taxpayer each contending for their views, with
a resolution by the National Office). Therefore, it has been sug, d
that technical advice memoranda should be made public, while en-
suring the privacy of the taxpayer involved in the audit process.-

~ AREAS FOR COMMITTEE CONSIDERATION

Disclosure of Private Rulings , .

Generally, the disclosure of private rulings is sought to achieve a
number of basic changes in the way the tax law operates, e

First disclosure. is sought to eliminate. a body of “secret” law.
While there were approximately 700 rulings published as Revenue
Rulings in 1974, still it appears that these did not cover all the rulin
considered important by taxpayers. Consequently, some private rul-
ings have been published previously in the American Bar Associa-
tion tax journal, by commercial tax services, and by the exchange
of rulings among practitioners. (However, these instances of “publica-
tli10n” are limited in number and in the people who have access to
them. : . -

Additionally, at least one trade association (the National Association
of Real Estate Investment Trusts) has collected and published a sig-
nificant number of private rulings available in the area, because the pri-
vate rulings are considered so important. . . .

In one of the areas of tax law generally considered very complex—
that of corporation reorganizations—the IRS qublished 25 rulings in
1974. In that same year, there were approximately 2,000 private rulings
issued in the corporate reorganization area. :

Also it is believed by many that disclosure will eliminate discrimina-
tion against those who do not have access to private rulings. Such
access may be gained by an accounting firm or law firm which assists
clients in obtaining private rulings. For example, a nationwide ac-
counting firm with offices in Washington may have a library of all
the private ruling letters issued to its clients. Such a firm may be in
a-unique position to advise other clients as to the current TRS ruling
position, because of its special position in its access to the rules of law.
(Such a firm’s library, in fact, may provide a more accurate view of
the current ruling position of the National Office of the IRS than is
available to an average IRS field agent, who does not have access to
such a library of letter rulings.) -

Disclosure of rulings also is intended to increase public confidence
that the tax system operates fairly and openly and that “influence”

71t has been argued that the FOIA makes all rulings public, not just those tesued after
July 4, 1967. There are approximately 250,000 rulings issued re that date still in the
files . (an additiona]l number of old “routine” rulings have been destroyed pursusnt to

the regular IRS records destruction program).
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does not affect the administration of the tax laws. Additionally, dis-
closure is intended to increase public confidence that transactions as
described in ruling requests are the same as the transactions that are
ultimately carried out by the taxpayer.

Under proposed IRS rules, private rulings would generally be sub-
ject to disclosure. ' - .

On the other hand, it appears that there may be “costs” associated
with opening private rulings to public inspection. The basic objection
usually made 1s that disclosure would violate taxpayer privacy. Those
with this view believe that taxpayers should be able to deal with the
IRS in the confidence that their private financial and personal infor-
mation wil niot be made pubblic by the IRS. Public rulings deal with
the tax treatment of transactions conducted by specific taxpayers and
arguably are entitled to the same confidentiality as a tax return.

It is further suggested that, in the business context, it will be small
taxpayers who wﬁ%lose the most privacy with disclosure of ruhnis.
Large business corporations which are widely held already must make
lg)ub lc (under the securities laws) much of the information which will

e disclosed by public inspection of rulings. L.

If the committee decides that rulings are to be open to public in-
spection it seems clear that one consequence may be some loss of tax-
payer privacy. However, as discussed below, the committee can limit
an{)l!oss of privacy by its decisions with respect to what is to be made
public.

There are also said to be administrative costs associated with pub-
licizing private rulings. An important aspect of the ruling system to
taxpayers is the relative speed with which the Service will rule on a
transaction. There is the concern that as rulings become publicized
and have potential consequences beyond the individual taxpayer they
may be subject to additional review within the Service, slowing down
the ruling process. '

Additionally, the cost of modifying rulings to protect taxpayer pri-
vacy could be substantial (depending on the decisions taken by the
committee in this respect).

If the committee desires, it may be able to reduce these problems
through its decisions with respect to, for example, the precedential
- value that a ruling for a particular taxpayer is to have for another
taxpayer, the items which are to be disclosed or protected, etc. In addi-
tion, some of these “problems” may turn out to be benefits to the ruling
process, such as helping to make rulings more uniform in similar fact
situations.

The most significant potential administrative cost applies with re-
spect to previously issued rulings. (This is described in the section
below dealing with these rulings.%s In this case, too, the committee can
reduce costs, depending on its decisions.

Protection of Privacy, in General

Generally, all the alternatives that have been proposed with respect
to the disclosure of private rulings would, in some manner, protect the
privacy of taxpayers.’

8In addition, present law generally provides that rulings (and apgl!catlons therefor,
with supporting documents) with respect to qualified employee benefit plans are to be
made ximbllc. (Sec, 6104(a)(1)(B).) However, information which would allow the com-
Pensation of any individual to be ascertained is not to be made public. Algo, there s to
be only limited disclosure with regard to plans with less than 26 participants.
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A basic dividing line between the various proposals is whether pri-
vacy is to be protected by deleting the taxpayer’s identity from the dis-
closed ruling, or whether the identity is to be made public and other
information about the taxpayer is to be deleted. The considerations
both for and against publicizing the taxpayer’s identity are sum-
marized in the next section.

Considerations Regarding Disclosing the Taxpayer’s Identity

Generally, the goals that are sought in publicizing private rulings
are to make public “secret” law, and to increase the pubqic’,s confidence
that the tax system is evenhanded and that the laws are applied prop-
erly. Also, usually these goals are sought in conjunction with ensuring
that the benefits of the ruling system to both the IRS and taxpayers,
are generally maintained and that taxpayer privacy is maintained to
the extent possible consistent with the other goals.

Considerations in favor of disclosing the taxpayér’s identity.—It
would appear that disclosure of private rulings without disclosing the
%dentity of the taxpayer would meet the goal of making public “secret”
aw, ~

In addition, it is fmqu’lently suggested that opening to inspection the
names of taxpayers who obtain rulings is necessary to increase the
public’s confidence in the evenhandedness of, and proper compliance
with, the tax laws, :

Tt is believed that only by making the identity of the taxpayer public
can it be determined if ungue influence has been brought to bear in the
operation of the ruling process. When it is known which rulings are
granted to “influential” taxpayers, these rulings can be subject to spe-
cia11§:(1iuti11y by the public to determine if the law has been properly
applied.

Kdditionally, where the name of the taxpayer is known, the facts of
the transaction as described in the ruling can be.compared by the pub-
lic with the actual transaction to determine if it is entitled to be treated
accordin¥ to the ruling. While admittedly this is an audit function,
nevertheless because of time pressures, etc., IRS agents now may tend
to rely too heavily on the ruling itself without examining the transac-
tion to see if it is the same as described in the ruling. Public scrutiny
then may be available to supplement the auditing done by an agent.

(On the other side, it is noted that there have been few cases where
it has been demonstrated that the IRS has given a favorable ruling
because of “influence.” Additionally, it is argued that it would be a
rare case where the public would be able to conduct an audit better
than an IRS agent because the agent has access to a company’s books
and records, but the public generaﬁy does not.)

Additionally, if taxpayers’ names are deleted, it might be difficult
for a third party to challenge a deletion where information has clearly
been omitted from a ruling, as not being within the scoge of any ex-
emptions allowed. If the taxpayer’s name is available, however, this
" may simplify the process of a third party challenging a deletion and
also allow the third party to negotiate directly with the taxpayer about
the deletion, (The staff understands this occurred in the first Tax Anal-

8tg case.)
Y Under the proposed IRS rules, names and other identifying data
are generally subject to disclosure. :
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Considerations against disclosing the taxpayer’s identity.—Those
opposed to disclosing the identity of a taxpayer believe that the dis-
closure of the name represents a substantial invasion of privacy. Addi-
tionally, it is feared as privacy is lost fewer taxpayers might be willing
to use the ruling system and the ruling system would tend to lose its
effectiveness both for the IRS and taxpayers.

It is argued that in many cases, disclosing the taxpayer’s name,
itself, in connection with a particular type of transaction would dis-
close confidential financial information. For example, disclosing the
names of individual executives who received rulings on the subject of
compensation (even with deletion of the amount of compensation)
may disclose important facts about that individual’s personal financial
situation. Also, 1dentifying the “silent partners” of a partnership may
disclose information that would otherwise be kept: cont?dential for com-
merical purposes.

(To resolve this problem, it has been suggested that where the tax-
payer’s name is confidential commercial, etc., information, the name
should be deleted. This might be the result under the FOIA.)

It also is suggested that the IRS can successfully prevent the devel-
opment of secret law by disclosing letter rulings without names and
other identifying information. It is noted that, under its revenue ruli

rogram the IRS has published thousands of rulings without identi-
ying information.

Additionally, it is suggested that if the taxpayer’s identity were dis-
closed but deletions of, for example, confidential commercial informa-
tion were allowed to protect privacy, these deletions might be extensive
enough that some of the value of the ruling would be lost. For ex-
ample, if the present FOIA protections were applied it is possible
that agreements which form the basis of determining whether a
transaction was an installment sale or a loan might not be disclosed.
(It is not clear under the FOIA that this would be the result.) In this
event the ruling might have little meaning for the gublic. (However,
deleting all information that discloses a taxpayer’s identity could have
4 similar result.) .

It also is syggested that if the taxpayer’s identity is disclosed, dis-
closure of private rulings might have to be delayed if privacy is to be
preserved. For example, if disclosure occurred before the transaction,
1t could give competitors a significant unfair advantage. On the other
hand delay would keep the newest rulings “secret” for some additional
time and might tend to maintain the privileged position of a limited
number.of practitioners for this period. However, the importance of
this consideration may vary with the period of delay that the com-
mittee might adopt.

Administrative considerations—It is argued that if taxpayers’
names were disclosed but confidential financial, etc., information pro-
tected, this could tend to increase the disputes between the taxpayers
and the IRS about what constitutes privileged information. However,
it is not at all clear that deleting the identity of the taxpayers would
decrease the administrative burden. The result might be the opposite.

Deleting only the taxpayer’s name, address, and identifying num-
ber could be easily done, administratively. However, if only these items
are deleted and other factual information is retained which would
allow the taxpayer to be identified, in practice his identity would
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still be revealed. However, it may be hard to determine exactly which
facts would reveal the identity of the taxpayer.?

It is lﬁossible that so much factual information mi%in: be deleted
under this type procedure that the ruling might be of little meaning
to the public. '

Protection of pm’vaez on disclosing the tawpayer's identity.—Gen-
erally, the proposals that would provide for disclosure of the tax-
payer’s identity also would provide for deletion of some material to
protect the taxpayer’s privacy. ‘

Under the FOIA, the requirement of disclosure does not apply to
the following information :*° '

(1) national defense or foreign policy information required by
executive order to be kept secret ;

(2) information related solely to internal Federal agency personnel
rules and practices;

(3) information exempt from disclosure by statute (e.g., tax re-
turns under sec. 6103 of the code) ;

(4) trade secrets and commercial or financial information that is
privileged or confidential ;

(5) 1ntra- or inter-Federal agency memoranda and letters not avail-
able to a party litigating with the agency; .

(6) personnel, medical and similar files the disclosure of which
would clearly be an unwarranted invasion of privacy;

(7) investigative files compiled for law enforcement;

(8? information regarding reports for an agency responsible for
regulating or sugervismg financial institutions, and

(9) geological and geophysical information, including maps, con-
cerning wells.

Under S. 2324 (Senator Dole) only a portion of the information
protected under the FOIA would not be disclosed.’ This bill would
protect only: :

1) national security information;
2) trade secret information, and
3) confidential financial data.:®

Under the proposed IRS rules, only a portion of the information
protected by the FOIA woyld not be disclosed. The following infor-
mation would be protected : _

(1) national defense and foreign policy information authorized to
be kept secret under criteria established by Executive Order, and

(2) trade secrets. '

Also, under the proposed IRS rules, delays in publication (but not
deletion) would be provided where necessary to:

(1) prevent serious harm to any person, or

(2) prevent a violation of law.

°The standards which might be applied varx. For example, the standard might be
whether a reasonably educated person could identify the taxgayer; whether a person
{gmltliar with the industry cbuld identify the taxpayer; or whether anyone could fdentify

e taxpayer.

1 The%e rules would be aPplled under H.R. 9738 (Mr. Litton), which would preserve
E{resent law regardlni publicizing rulings. This also would appear to be the resnlt of

.R. 8599 (Mr. Vanik). Additionally, these rules would be applied, for future rulings.
gnder 2!398 administration’s legislative proposal in the last Congress (H.R. 17285, 98d.
ong., eas,

1'As noted below, in the section on Require Rulings, the Department of Justice has
informed the IRS that the proposed rules may not be in accord with other principles
of law, ag they a ply to required rulings.

2 In addition, “required rullngs” discussed below would not be disclosed under S. 2324.
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*

In order to have uniform standards and to have guidance by the
courts in a broad variety of situations, if the committee decides that
taxpayer identity shoulg be publicized, it may wish to protect from
disclosure the information currently protected under the FOIA. In
addition, the committee may wish to consider allowing deletions where
disclosure would be a violation of law. :

Delay in Disclosure

If the committee decides that the taxpayer’s identity is to be dis-
closed, it may wish to provide that disclosure is to be elayed for an
appropriate period to permit the taxpayer to complete his transaction
before the ruling is puglicized. Such defay could alleviate many prob-
lems associated with disclosure because, in many cases, the transaction
with respect to which the ruling was obtained e.g., a corporate acqui-
sition or merger), would be publicly disclosed by other means before
the ruling is disclosed.

If delay were not allowed, the taxpayer might find that disclosure of
& ruling would put him at a competitive disadvantage. For example,
competitors might discover the existence of an otherwise confidential
transaction and seek to outbid the taxpayer or to enter into their own
competitive transaction at an earlier date than otherwise would have
occurred. :

The proposed IRS procedural rules provide an automatic 30-day
delay in publication ofpa, ruling with an opportunity for the taxpayer
to request up to an additional 13 weeks of delay (for a maximum pos-
sible delay of 121 days). Delay beyond the initial 30-day period 1s to
be allowed to prevent “serious harm to any person” or where “neces-
sary to prevent a violation of law.” ( Proposed § 601.201(e) (19).) The
proposed rules do not provide for any further delay, regardless of the
circumstances. In addition, the proposed rules place the burden on the
taxpayer to “establish clearly” that one of the two criteria allowing
delay is present.

If the taxpayer’s name is to be disclosed, the committee may wish to
consider allowing a fixed number of davs delay in each case, as under
the proposed regulations.s Additionall%r, the committee in the usual
case could allow disclosure to be delayed until the transaction has been
entered into, with a general maximum time limit of 6 months. The IRS
ocould also provide an additional extension of delayed disclosure, for
good cause shown, of up to 90 days, with a maximum of four 90-day
extensions.

Parts of the Ruling File to be Publicized

Generally, an IRS ruling file will contain the taxpayer’s ruling re-
quest and supporting documents ; correspondence and other communi-
cations with the taxpayer and with third parties; IRS research notes
and memos; and the ruling letter itself. The file also will show thename -
of the taxpayer’s representatives and the IRS employees who worked
on the ruling request. Also a ruling file nerally will show whether
the IRS considers the ruling as “routine,” or “reference,” or whether
publication of the ruling as a revenue ruling is recommended. Addi-
tionally, the IRS keeps index-digest cards on “reference” rulings.
These cards are not part of the ruling file.

1 A delay would apply to material that would otherwise be made public, after application
of any other standards that the committee might establish to protect a taxpayer's privacy.
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. Supporting documents.—It is suggested that publication of rulings
1s enough to dispel “secret” law and that if ruling applications and
other documents were to be made public, the IRS would be required
to delete confidential financial, etc., information (or identifying infor-
mation) from what, in some cases, is a very large file. Although a ruling
may consist of only a few typed pages, the application and other docu-
ments may involve hundreg;, of pages. Thus, the administrative cost of
making the application and other information public could be substan-
tial. Since the ruling itself presents the legal decision in question and
}t is suggested that disclosure of the ruling would eliminate “secret”
aw.

On the other side, it is argued that rulings may be terse, based on the
tuling application and other documents. Also, it is suggested that
applications are im%ortant so practitioners can know how to convince
the IRS that favorable rulings should be given. However, a terse ruling
must at least have enough of a description of the facts and holding
to convince a Revenue Agent. Also, it would appear that applications
can be ’%roperly framed%fy ractitioners when they know what the
law is. The proposed IRS ru]ies are unclear concerning disclosure of
ruling requests.

As a first step, the committee might consider making the letter rul-
ings public, and review the results in perhaps two or three years.

Ldentity of taxpayer representative and IRS employees—I1f the tax-
payer’s identity is not disclosed then it would appear that the identity
of his representative and the identity of the IRS employees working
on the case also should not be disclosed. If the name of the taxpayer
is disclosed, some believe the names of the taxpayer’s representatives
and the IRS emplonees also should be disclosed. The case for this is
that disclosure would provide a person who would challenge a ruling
}vlvit}a the means to determine precisely what happened in the case at

and. '

- However, it would appear that the names of the representative and
employees are of value largely if “undue influence” were suspected. It
would be difficult, at best, for a private citizen to challenge a ruling on
this basis. Probably, this type of a charge is most appropriately pur-
sued by the Attorney General or by a Special Prosecutor. Conse-
quently, it would appear questionable whether the names of the tax-
paKer’s representatives or the IRS employees involved should be made .
public. The proposed IRS rules do not provide for disclosure of names
of IRS employees. :

IRS research material—With respect to IRS research and other
agency material, it is arguable that to fully understand whether a
ruling was properly issueﬂfter consideration of the law, this material
shoul%l be open to the public. On the other hand, the Freedom of In-
formation Xct provides that intra-agency memoranda (and inter-
agency memoranda) which would not be available by law to a party
éother than an agency in litigation with this agency) are not to be

isclosed. 5 U.S.C. § 552(b) (5).) Also, it would appear desirable for
the IRS to have a completely free hand in researching a problem and to
be able to follow even avenues of research which prove useless, with-
out having this made public. The proposed IRS rules do not provide
for disclosure of research material. ~
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Classification as “routine”, etc—Rulings generally are classified as
“routine” or as “reference” rulings. Classification generally is based on
whether the issue in the ruling has been considered before or whether
the ruling presents a new issue. Arguably, whether a ruling is so classi-
fied indicates the importance the IRS places on it. However, the
staff is informed that, as a practical matter, “reference” rulings are
seldom consulted by IRS employees, and so their “precedent” value is
of little practical significance. Also, if the committee decides that rul-
ings are not to be precedent for other taxpayers then this internal
designation may be of little value to the public. The proposed IRS
rules are silent with respect to disclosure of whether a ruling is classi-

. fied as “routine” etc. '

Withdrawal oIf ruling requests.—Ruling requests are not always
acted on by the IRS; in some cases they are withdrawn at the request
of the taxpayer. A ruling request may be withdrawn because the tax-
payer believes (sometimes on advice of the IRS) he will be given an
adverse decision and in that case he would rather have no ruling at all.
Requests are also withdrawn because the taxpayer is not going to go
through with the transaction or (under the proposed rules) because
he may disagree with the decision of the IRéJ on whether certain in-
formation is to be protected from disclosure. ~

If the withdrawn requests (and IRS communications with the tax-
payer) are open to disclosure, the public might be able to determine
whether the request was withdrawn because of a potential adverse
ruling by the IRS. Additionally, the public might be able to determine
if the taxpayer later engaged in the transaction without a ruling, and in
this way be able to help the IRS in the audit process. The proposed
IRS rules provide for disclosure of the IRS acknowledgment of a re-
quest to withdraw a ruling request. (Prop. § 601.703(b) (1).)

However, if a ruling request is withdrawn without action by the
IRS then it is argued that publicizing the request does not make pub-
lic any “secret law” preciseﬁly because the Service has not issued a rul-
ing. Consequently, it is argued that the basic reason for making rulings
public does not apply in this case. (Also, if the committee decides not
to make rulinﬁ requests public, a consistent application of this decision
would mean that withdrawal requests would not be made public.)

Required Rulings '
Present Law.—In some cases a taxpayer must obtain the advance
%pproval of the IRS before he can engage in a specified transaction.
or example, a taxpayer who changes%lis method of accounting can-
not compute his taxable income under the new method until he has
the consent of the IRS. (Sec. 446(e).) Also, if a taxpayer changes his
annual accounting period, this new period will not be treated.as the
taxpayer’s taxable year unless the IRS gives its approval. (Sec. 442.)
In other cases, transactions may occur without tax (if specified con-
ditions are met), but there must be an advance determination by the
IRS that the requisite conditions are met before tax-free treatment will
be allowed. For example, a transfer of appreciated property to a for-
eign corporation controlled by the tmns?eror may be tax free only if
the IRS determines that the transfer is not part of a plan principally
to avoid taxes. (See 367(d). Similarly, the tax on transfers of securities
to a foreign trust, etc., does not apply where the transfer is not part of a
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plan princi alg to avoid taxes, as determined by the IRS, gSec. 1492.)
Additionally, e private foundation excise tax on taxable expendi-
tures does not apply to grants to individuals if there is advance ap-
%)govalligl;}; Fh;; )IRS that the grant meets certain specified conditions.

ec. g).

Committee_ considerations.—Since these situations involve what
have been called “required rulings,” it is argued that these rulings
should be treated differently than other rulings,

In this situation, the taxpayer may effectively have no choice with
respect to whether he may ask for a ruling, but is required to ask. This
is contrasted to the usual situation involving a ruling where a taxpayer
may ask or not ask for a ruling depending upon how certain he wises to
be about the tax treatment of a transaction. Ar ably, required rulings
are no different from required tax returns, and (as with tax returns)
the taxpayer’s privac;z(}xould be wholly protected where the law re-
quires him to disclose information. The roposed rules of the Service,
however, generally would make these ru%ngs ublic, but the Depart-
ment of Justice has advised the Commisioner tsxat the proposed rules,
as they relate to required rulings by the IRS, may not%e conditioned
upon a waiver by the taxpayer of any statutory right to confidentiality
which he may have,

It has also been suggested that disclosure of some required rulings
would be subject to the criminal penalties of 18 U.S.C. 1905, relating to
disclosure of certain financial information by government employees.
" Of course, rulings are often required by practical considerations,
rather than by law. For example, in a complex merger, a ruling may
bea gractical prerequisite for the transaction to occur.

Additionally, with respect to the accounting method rulings, it is
sug, d that the IRS often tries to encourage taxpayers to volun-
tarily change to a more appropriate accounting method. If disclosure
of the change of accounting method or period rulings would tend
to discourage these changes, then arguably gisclosure should be limited.
The accounting rulings are almost one-half of all private rulings.
They generally are pro forma, and take very little time for the IRS
to process. In this case the committee may wish to generally allow a
short synopsis of the rulings to be published, rather than the full rul-
ing, or to allow publication in statistical form. '

Since the foreign transaction rulings may require a substantial
amount of financial information (to be sure there is no tax avoidance),
in this case the committee may wish to consider deleting all identi?—
ing information and also deleting all information that would be
privileged under the FOIA.

With regard to the private foundation rulings, since they deal with
grants to individuals, the committee may wish to consider deleting all
1dentifying information with regard to the grantee.

Technical Advice Memoranda

Present law.—The National Office will respond to requests for ad-
- vice from the district offices on issues-that arise in the course of an
audit of a taxpayer’s return. This type of advice is called a technical
advice memorandum. It is addressed to the IRS field office but gen-
erally has the same effect as a private ruling in that it involves the
determination of tax questions concerning a particular taxpayer who
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has » right to, and usually does, participate in the technical advice
process. Technical advice memoranda are issued in two parts. The first
part, called the technical memorandum, discusses the facts and issues
of the case and a copy is normally given to the taxpayer. The second
part, called the transmittal memorandum, serves as a vehicle for pro-
viding the district office administrative information or other informa-
tion, if any, which under the nondisclosure statutes, or for other rea-
sons, may not be discussed with the taxpayer. )

The Court of Appeals for the Sixth Circuit has held that technical
advice memoranda are to be disclosed under the FOIA but only with
respect, to “those portions of responses to technical advice request that
are or were intended for issuance to taxpayers.” Fruchauf Corp. v.
Internal Revenue Service USTC 16,189 (19;@ s contra, Tax A 8t8
and, Advocates v. I.R.S., 505 F. 2d 850 (D.C. Cir., 1974).

Committee considerations.—Since technical advice memoranda arise
out of the audit process, arguably they are more closely associated with
tax returns than are private ruﬁngs. Additionally, generally when a
taz:lpayer is involved in a case where technical advice is rendered he is
under audit, and therefore disclosure of the taxpayer’s identity will
disclose that fact; however, the fact that a taxpayer i1s under audit that
has previously been treated as confidential tax information. For these
reasons, it would appear that there is a strong case for technical
advice not being made public. The proposed IRS rules do not provide
for the disclosure of technical advice memoranda.

However, technical advice memoranda may deal with the more diffi-
cult and interesting cases. Additionally, technical advice memoranda
involve arguments presented to the Nafional Office by both the district
office and the taxpayer, and the district office argument occurs while
an audit is in progress, so the district office may have made an inde-
pendent evaluation of the facts in the case. Therefore, there may be
more of an adversary relationship involved in the technical advice
proceeding, leading to a more defined and considered result. Arguably,
then, technical advice memoranda should be open to inspection.

If the committee wishes to open technical advice memoranda to in-
spection, it may wish to consider allowing inspection of technical ad-
vice memoranda only where all information that could lead to the
identification of the taxpayer has been deleted. :

Procedures for protecting privacy

The proposed IRS procedural rules dealing with publication of pri-
vate rulings would require the taxpayer to waive any right to con-
fidential treatment with regard to tﬁe ruling request, all information
submitted in connection with the request, and the ruling, except for
trade secrets and certain national defense information.nilso, if there
is a disagreement over the confidentiality of material and the IRS
determines it should reject a claim of confidentiality (e.g., of what is
claimed to be a trade secret), the taxpayer’s only recourse would be to
withdraw the ruling request. :

The procedure under the proposed IRS rules may tend to reduce
administrative costs, since disputes are resolved at the agency level.
However, this puts a significant amount of discretion in the hands of
the IRS, without any right of appeal in the taxpayer.
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The committee therefore may wish to consider providing a mecha-
" nism for the taxpayer to appeal an adverse decision by the IRS with
respect to claims of confidentiality. If the taxpayer raises the issue,
the appeal could be limited to a separate office within the IRS. On
the other hand, if there is no dispute between the IRS and the tax-
payer on confidentiality but the 1ssue of confidentiality is raised in
the courts by a suit against the IRS demanding that information be
made public under the FOIA, it may be appropriate to make it clear
that the taxpayer is allowed to intervene in the suit to object to dis-
closure of information about him. Where the identity of the taxpayer
is in issue, the traditional in camera procedures of the courts might
be relied upon the protect the privacy of the taxpayer’s name.

Under the proposed IRS rules the confidentiality issue is to be de-
termined before the tax issue is decided. (Prop. §601.201(j) (2{{.&
However, by waiting until the tax issue has been determined, t]he IRS
may be better able to understand what facts are necessary to explain
the ruling. The committee may wish to consider whether the con-
fidentially issue should be determined at that time. .

Public Comment

As a general matter, the IRS does not use a procedure that takes
into account public comments on rulings. However, recently the IRS
invited public comments on a proposed revenue procedure dealing
with the adoption-of the full absorption accounting method. (An-
nouncement 7542, 1975-19 I.R.B. 138, published as T.L.R. 1365,
April 17, 1975.)

As noted in a previous section, it is arguable that a system of public
comment on rulings (and an IRS program of taking this comment into
account) might tend to increase the public’s confidence in the opera-
tion of the tax system. Also, more open discussion of a ruling could
tend to improve the result in many cases.

In opposition to this it can be said that public comment—at least
prior to the issuance of the ruling—is not possible under a policy of
expeditious treatment of a large volume of ruling requests. Also, tax-
payers would tend to avoid the ruling process if they had to engage in
a full administrative procedure. In this respect, it would appear that
relative informality in the rulings procedure is needed to maintain its
present value for both the IRS and taxpayers. .

Additionally, if public comment is to be allowed-before the ruling is
issued, then the ruling request would have to be made public before the
transaction occurred, and any delay in publication the committee
might wish to provide for privacy purposes (discussed above) would
be ineffective. - :

To take account of the timing problem and yet obtain the benefits
of a procedure for public comment, it has been suggested that rulings
should be published as promptly as possible (within the need to pro-
tect privacy) and that the IRS should provide a procedure for public
comment after publication. In this situation, the committee may then
wish to consider whether, in the general case, if a previously issued
ruling is determined, after comment, to be erroneous, it should be al-
lowed to stand. This would generally mean that some wrong decisions
would remain in effect. However, it is suggested that this is needed to
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allow the ruling system to be creditable. (It would appear that one of
the costs of a workable ruling system is some errors, which can be cor-
rected in the future.) 1

Precedential Value

Under present law, a private ruling cannot be used by a taxpayer
other than the person to whom it was issued. (Reg. § 601.201(1) (1).)
Additionally, the proposed rules provide that a ruling is only applica-
ble to the person to whom it is issued and may not be relied on, used or
gitec% 7as pr)ec.)edent in any other case by any person. (Proposed rule

607.703 (e).

If this policy were to be reversed and letter rulings were to be used as
precedent, then it would appear the IRS will be required to give them
the same exhaustive review presently accorded revenue rulings, and
tl}aft t?is process of review would result in delay and a reduced number
of rulings. .

If rulings do not have precedential value, they may be issued with-
out exhaustive review because their consequences apply only to one
taxpayer. In this way, the system as a whole can withstand errors in
publicized rulings, because the effect of the error would be limited to a
substantial extent by the fact that the ruling would not be applied by
taxpayers generally.

On the other side, to provide that rulings do not constitute prece-
dent could deny taxpayers (and IRS field agents) an important
source of guidance regarding IRS policy. However, denying another
taxpayer the ability to use a public ruling as precedent in his case may
not prevent him from knowing how thegIR§ rules in cases similar to
his, enabling him to request a ruling. Also, while a ruling may not be
precedent, frequently a number of rulings will be issued in an area,
giving taxpayers knowledge of an IRS ruling policy generally.

In order to maintain the present advantages of the ruling system to
both the IRS and taxpayers, the committee may wish to consider ex-
plicitly adopting a rule establishing the lack of precedent of private

rulings.
Prior Rulings

The Freedom of Information Act first became effective on July 4,
1967. Since that time the IRS has issued 160,000 private rulings. How-
ever, not until the decision in 7ax Analysts & Adwvocates v. Internal
Revenue Service, 505 F. 2d 350 (D.C. Cir., August 19, 1974) did the
public have notice that rulings would be open to public inspection
under the FOLA.18 o

It would appear that people who previously applied for rulings
fairly relied on the assumption that, notwithstanding the FOIA, pri-

¥ Private rulings can be revoked or modified. Usually, a ruling will not be revoked or
modified retroactively with respect to the taxpayer to whom the ruling was issued if there
has been no misstatement or omission of material facts, the facts subsequently developed
are not materially different from the facts on which the ruling was based, there has been
no change in the apg}icable law, the ruling was originally issued with respect to a pros-
pective or proposed transaction, and the taxpayer directly involved in the ruling acted in
good faith in reliance upon the ruling and the retroactive revocation would be to his
detriment. (Statement of Procedural Rules § 601.201(1) (5).) :

13 The District Court decision in Tar Analysts, which was partially afirmed by the Court
of Appeals, was decided on June 6, 1978. 363 F. Supp. 1298 (D.D.C.). In addition, the
proposed Internal Revenue Service rules were published on December 10, 1974.

The le{lslative history of the FOIA could have been read as excluding private rulings
from disclosure under the FOIA. Sece H, Rept. No. 1497 (89th Cong., 2d Sess.) at 7.
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vate rulings would be treated as confidential and not open to public
inspection. (See Procedural rules § 601.601(d) (2) (v) (E).) In addi-
tion, these people cannot now withdraw a ruling request because of a
disagreement with res(f)ect to the confidentiality of submitted material,
or because they would forego the ruling rather than have some of it
publicized. S

For these reasons, it would seem appropriate that past rulings be
treated differently than future rulings. Some have advocated that
prior rulings be exempt completely from disclosure. For example, this
1s the position taken by the Treasury in its proposal made in the pre-
vious }éongress. (H.R. 17285, 93d Cong., 2d Sgss.)

The proposed IRS procedural rules do not apply to disclosure of
materials relating to requests filed before the new procedural rules are
adog:ed. (Prop. § 601.703(a).)

The committee may wish to consider whether past rulings should be
subject to any special protection of privacy. If the committee has
decided to open to inspection the name of taxpayers in future rulings,
it still could provide that taxpayers’ names (and other information
that would identify the taxpayers) should not be disclosed with respect
to past rulings.

1}% past rulings are to be disclosed, this will present the IRS with
a major administrative burden. At least 160,000 ¢ of these rulings will
have to be reviewed to determine what parts are to be deleted to pre-
serve taxpayer privacy. (There is a question whether only past rulings
issued after July 4, 1967, may be subject to the FOIA, or whether all
private rulings ever issued by the IRS must be made public. If the
latter is the case, there would be an additional 250,000 i¢ rulings that
would be in issue. ) ** The committee may wish to consider whether
publication should apply to all rulings or only to rulings requested
after July 4, 1967.

The committee may wish to consider providing for a limited special
office within the Internal Revenue Service solely to deal with past
rulings. The office could be separately funded and could terminate
when all past rulings have been published.

Severaf)a,lternative procedures might be used for used by such an
office. For example, the office cold delete confidential material from each
ruling and send the ruling to the taxpayer for review. In any event, the
committee may wish to require that the IRS make areasonable, good
faith effort to contact each taxpayer or his representative individuall
rather than use mass public announcements, which would not reac
each taxpayer. (In cases where the taxpayer could not be reached, the
good faith best judgment of the IRS with respect to striking con-
fidential material should be sufficient.)

In addition, the committee may wish to provide a special forum
for appeal of any disputes over whether information should be deleted.
For example, a taxpayer might be able to appeal to the Tax Court,
in a proceeding similar to the small claims proceeding, and the Tax
Court’s decision could be final. .

18 These figures do not include determination letters.
© 11 More than 250,000 rulings have been issued before July 4, 1967, but for the most part
the IRS has destroyed the “routine’’ rulings issued before that date pursuant to its regular

records d!strlbuuqn program.
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ALTERNATIVE PROPOSALS

Mr. Ullman.—He would provide that private letter rulings would
be open to public inspection to the fullest extent possible but with
responsible protection of the legitimate interests of ruling applicants
to protect the privacy of their financial and personal affairs. For new
rulings, procedures would be developed to allow the rulings program
to be open to public examination. Procedures would be available to
resolve disputes between ruling applicants and the National Office
over material to be made public.

For previously issued rulings, 2 procedure would be devised to allow
ruling letters to be made puﬁlc over a period of time without dis-
ruption of the current ruling program. To this end a separate office
would be created inside the Internal Revenue Service, with its own
budget, with the responsibility to review past rulings under J)roce-
dures which protect essential personal privacy and keep confidential
information which might harm the legitimate business interests of a
past ruling recipient.

Mr. Pickle—He would provide that private letter rulings be
published.

O



