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FIDUCIARY RESPONSIBILITY
Page nmnher t

7. Flans Subject to the Provisions

House Mil}—The fiduciary responsibility rules ap- 21
ply to all employee benefit plans established or main- (51)
tamed by

:

(1) employers engaged in or affecting interstate
commerce, and

(2) employee organizations representing employees
engaged in or affecting interstate commerce.
Senate ame7idment.—Th& Senate amendment pro- 525, 540

vides fiduciary responsibility rules under the Welfare (51)
and Pension Plans Disclosure Act and under the In-
ternal Kevenue Code.

(1), (2) The amendments to the Welfare and Pen-
sion Plans Disclosure Act (hereafter referred to as
"Labor Act" amendments) apply to the same plans as
do the rules of title I of the House bill.

(3) The Internal Revenue Code amendments (here-
after referred to as "Eevenue Code" amendments)
cover qualified plans, annuities, and individual retire-
ment accounts which are tax-exempt (under sec. 501 (a)
of the Code) or have at any time been determined to be
tax-exempt.

Staff fomment.S^Q Part One (page 47), Staft'

Comments Relating To Jurisdictional Matters, Oper-
ational Stage Jurisdiction, ])omis (6) and (7).

2. Exceptions From Coverage
House Mil.—The fiduciary provisions do not apply 21

to:
"^"^^

(51)
(1) governmental plans (including railroad retire-

ment plans)

;

(2) church plans which have not elected to be
covered by the new vesting, etc., rules;

(3) workmen's compensation or imemployment
compensation disability insurance plans;

(4) non-U.S. plans primarily for nonresident aliens;
and

<. tr^*^^*^
numbers" outside paretheses are the numbers of the relevant pages in the print

K-n
^ ^^^'^^ March 4, 1974. The first 353 pages of that print, in linetype, represent the

nill as passed by the House of Representatives ; the remaining pages of that print in italic
type, consitute the Senate amendment.
"Page numbers" inside parentheses are the numbers of the relevant pages in the com-

parative prints prepared by the staffs.^^^^..xiv, jjiAAlli-^ lJL^lUlLXrK.1 IJ.> Lllf Millie.
^ The House bill provisions on fiduciary responsibility discussed in this portion of themmary are those of title I only. Title II does not deal with fiduciary responsibility as

(1)

sum
such



(6) unfunded plans providing deferred compensa-
tion for management or highly compensated em-
ployees.

502, 534 Senate amendment.—The Labor Act amendments
(51) do not apply to

:

(1) governmental plans (however, the term "gov-
ernmental plan" does not include railroad retirement
plans)

;

(2) plans administered by a tax-exempt religious

organization ;
^

J, (3) workmen's compensation plans: same as the

House bill

;

(4) non-U.S. plans for nonresident aliens where
the situs of the plan fund is maintained outside the
United States;

(5) management plans : no comparable provision

;

(6) funds held by an insurance carrier unless they
are held in a separate account ;

^

(7) funds held by an investment company regu-
lated under the Investment Company Act of 1940.*

The Revenue Code amendments do not apply to

:

545 (1) governmental plans (the term "governmental
(154) plan" is not to include railroad retirement plans)

;

(2) plans of churches or conventions or associations

of churches which are tax-exempt (under sec. 501(a)
of the Code) , unless the plan is covered by termination
insurance

;

(3) workmen's compensation plans: no comparable
provision; these plans are excluded only if they are

not qualified

;

(4) non-U.S. plans: no comparable provision;

these plans are excluded only if they are not qualified

;

(5) management plans : no comparable provision

;

(6) funds held by an insurance carrier unless held
in a separate account ; and

(7) funds held by a regulated investment company.
Staff comment.—The conferees may wish to consider

adopting the following exclusions

:

(1) governmental plans : the rule of the House bill

;

(2) church plans: the rule of the House bill;

(3) workmen's compensation plans: the rule of the
House bill

;

(4) non-U.S. plans : with respect to the Labor Act
amendments, the conferees may wish to adopt the rule

of title I of the House bill excluding non-U.S. plans

for nonresident aliens, but additionally require that, in

order for the plan to be excluded, substantially all of

' There also is an additional exemption for plans established or maintained by a church
or convention or association of churches which is tax-exempt (under section 501(a) of the
Internal Revenue Code), unless the plan is covered by termination insurance.

^, * Although the House bill does not specifically exempt these funds from the fiduciary
responsibility rules, the policy of the House bill is the same.



its participants and beneficiaries must be nonresident

aliens. With respect to Revenue Code amendments,
these plans would be excluded as nonqualified plans;

(5) management plans: the conferees may wish to

agree to adopt the rules of the House bill, with respect

to Labor Act amendments. With respect to Revenue
Code amendments, these plans would be excluded as

nonqualified plans

;

(6) insured plans: the policy of both bills is the

same (in addition, the conferees may wish to provide

that surplus in insurance company separate accounts

generally would be excluded from the fiduciary rules)

;

(7) regulated investment companies: the policy of
both bills is the same.

3. Prudent Man Rule

House Mil.—
(1) Fiduciaries are to act with the care, under the 53

circumstances then prevailing, that a prudent man (109)

acting in like capacity and familiar with such matters
would use in conducting an enterprise of like character

and aims.

(2) Fiduciaries also are to act exclusively for the

purpose of providing benefits to participants and bene-

ficiaries and for defraying reasonable plan adminis-

trative expenses.

Senate amendment.—
(1), (2) The Labor Act amendments are substan- 526

tially the same as the House bill. (109)
(The Revenue Code amendments do not include a

prudent man rule. However, present law under the

Revenue Code requires that each qualified plan be

maintained for the "exclusive benefit" of the

participants.)

Staff comment.—
(1), (2) The conferees may wish to adopt the rules

of the House bill.

The conferees may wish to provide that where an
individual has control over the management of the as-

sets in his account (as determined under regulations of

the Secretary of Labor), his account is to be exempt
from any Labor Act fiduciary rules.

The conferees may wish to provide that if a plan
meets the prudent man rule under the Labor Act
amendments, then it will be deemed to meet the

prudent man elements of the exclusive benefit rule

under the Revenue Code, with respect to the prudence
of investment decisions.

Jf.. DiversifiGation of Assets

House Mil.—Fiduciaries are to diversify invest- 53
ments in order to minimize the risk of large losses (109)

i
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unless under the circumstances it is prudent not to

do so.

526 Senate amendment.— ( Diversification of investments
(109) is to be achieved through the prudent man rule.)

Staff comment.—^The conferees may wish to require
a fiduciary to diversify plan investments so as to mini-
mize the risk of large losses unless under the circum-
stances it is "clearly prudent" not to do so.

The conferees may also wish to clarify in the con-
ference report that in a suit brought against the
fiduciary for violation of this rule, the plaintiff's

initial burden of proof is only to demonstrate that
there has been a failure to diversify. The defendant
would then have the burden of demonstrating that this

failure to diversify was clearly prudent.

5. Invest7nent in Employer'^s Securities., etc.

House hill.—
54, 73 An exception from the diversification rule (Item 4

(116,147) above) is provided for profit-sharing, stock bonus,
thrift and savings, and money purchase plans designed
primarily to invest in employer's securities if the plan
specifically provides for the exception.

(1) In these cases, the diversification requirements
do not apply to securities of the employer or of a cor-

poration that is a member of a controlled group in-

cluding the employer.

(2) Also, in these cases a plan may hold real prop-
erty without respect to the diversification requirements
if (a) a substantial number of the parcels are geo-

graphically disbursed, and (b) each parcel, and
its improvements, are suitable or readily adaptable for

more than one use. Also, (c) this real property may
be leased to one lessee, who may be a party-in-interest.

(3) Plans would be allowed three years after enact-

ment to dispose of investments to meet the diversifica-

tion requirements.
Senate aTnendment.—
Under the Labor Act amendments

:

527, 543 ( 1 ) Pension plans can invest no more than 7 percent

(116, 117, of plan assets in securities of an employer or an em-
163) pioyer group. Profit-sharing, stock bonus, thrift and

savings, and similar plans are not subject to this lim-

itation if the plan documents so provide.^

(2) Leasebacks of real property (and related per-

sonal property) to employers or employer groups
would be treated the same as employer's securities for

purposes of these investment rules.

(3) Plans would be allowed ten years to divest them-
selves of excess securities and leases now held.

5 However, under other parts of the Labor Act amendments, plans would not be able to
acquire employer securities from, or sell these securities to, an employer or other parties
in interest.



The Revenue Code amendments prohibited transac-

tion rules provide as follows

:

(1) The Revenue Code amendments do not provide
an exception with respect to acquisitions of employer's
securities from parties in interest.

(2) However, the leaseback of real property and
related personal property between a tax-qualified plan
and the employer or employer group is allowed, to the

extent allowed imder the Labor Act amendments.
Staff comment.—
(a) With respect to the holding of employer securi-

ties by profit-sharing, stock bonus, and thrift plans,

the House and Senate provisions are similar.

(b) Also, with respect to the holding of employer
securities by defined contribution (but not defined

benefit) pension plans, the conferees may wish to pro-

vide that employee stock ownership plans generally

are to be treated the same as profit-sharing plans.

(c) With respect to leasebacks, the conferees may
wish to follow the rules of the House bill for profit-

sharing, stock bonus, etc., plans if the plan specifically

provides for investment in this type of property.

(d) The conferees may also wish to provide that
with respect to pension plans generally, these plans
could invest up to 10 percent of plan assets in em-
ployer's securities provided that this met the general

requirements as to diversification of assets. (In any
event, the conferees may wish to provide that this

limitation would be subject to the exception of para-
graph (b) above.)

(e) With respect to transition periods, see item 6,

Stajf comment.
(f ) If the conferees decide to generally adopt the

prohibited transaction rules of the Senate amendment,
they may also wish to allow acquisition and sale of

employer securities (and leasebacks) between plans

and parties-in-interest on an arm's-length basis for

adequate consideration with no commission charged.

6. Prohibited Transactions—Party-in-interest Trans-

actions

House hill.— 54

Fiduciaries may not

:

(HI)
(1) Permit plan property to be transferred to or

used by a person who is known to be a party-in-inter-
est for any amount less than adequate consideration

;

or

(2) Permit the plan to acquire property or services

from a person known to be a party-in-interest, for any
amount more than adequate consideration.

Senate amendment.— 528, 529, 533

(1),(2) No comparable provision. (113)



(3) Under the Labor Act amendments, fiduciaries

may not engage in a direct or indirect

:

(a) sale, exchange, or leasing of property be-

tween the plan and a party-in-interest

;

(b) lending of money or extension of credit be-

tween the plan and a party-in-interest

;

(c) furnishing of goods, services, or facilities

between the plan and a party-in-interest

;

(d) transfer of plan assets to or use by or for the
benefit of a party-in-interest; or

(e) deposit or investment of plan assets out-

side the United States unless authorized by the
Secretary of Labor or unless the indicia of own-
ership remain within the jurisdiction of a U.S. dis-

trict court.

(4) The Revenue Code amendments are essentially

the same as point (3) (a)-(d), with respect to parties-

in-interest.

Staff comment.—
(a) Some of the staff believe the rules of the House

bill should be adopted; some of the staff believe the
rules of the Senate amendment should be adopted.

540 (b) Generally the staff believes that, regardless of

(114, 149) the rules adopted, the excise tax on parties-in-interest

method of enforcement should be included.*

(c) Some of the staff have proposed the following
alternative

:

(i) The basic rules of the House bill would be
adopted.

(ii) In addition, the Secretary of Labor could
investigate any transaction, and could require a

showing that (A) adequate consideration was
paid, (B) the transaction was prudent, and (C)
the primary purpose of the transaction was to

benefit the plan and its participants. If the Secre-

tary was not satisfied that these criteria were met,

he could order that transaction be rescinded ; this

would be subject to court review.

(d) Some of the staff have suggested the following

alternative

:

(i) The basic rules of the Senate amendment
would be adopted.

(ii) However, a 10-year transition period

would be allowed to phase out existing transac-

tions involving holdings of assets and a 3-year

transition period could be allowed for transactions

involving the provision of services.

(e) If the conferees decide to adopt the prohibited

transaction rules of the Senate amendment, they may
wish to provide as follows

:

There was not complete staff agreement on this point.



(i) Parties-in-interest would be allowed to

guarantee loans to an employee stock ownership
plan where the loan is made by an independent
third party.

(ii) All or part of plan assets could be invested

in savings accounts, etc., of banks, savings and
loans, etc., that act as the plan trustee, where the

plan specifically requires such investment.

(iii) A life insurance company w^ould be al-

lowed to use its own separate account contracts

to fund a pension plan for its employees. The same
rule would apply with respect to an insurance

company that is a wholly owned subsidiary of the

employer if the insurance company does no more
than 5 percent of its business with the employer.

Also, a bank, savings and loan, etc., could act as

the trustee of a plan for its employees.

(iv) Some staff believe that banks and broker-

age houses should be able to perform "multiple

services" for plans, and some believe this should
be allowed only under a variance procedure (and
that any variance should be consistent with any
action taken by Congress with respect to the

securities laws, generally)

.

(v) The Revenue Code amendment transition

rules would be applied to the Labor Code amend-
ments.

(vi) The exercise of conversion privileges, {e.g.^

conversion of bonds into stock) would be allowed,

pursuant to regulations.

7. Additional Prohibited Transactions

House hill.—Fiduciaries may not

:

(1) deal with plan assets for their own account;

(2) receive any consideration for their personal ac-

counts from any party dealing with the plan in con-

nection with a transaction involving plan assets; or

(3) act in any transaction (in any capacity) in-

volving a plan on behalf of a party whose interests

are adverse to the interests of the plan, its participants,

or their beneficiaries.

Senate a/mendment.—^TV-^ith respect to these pro-

hibitions, the Labor Act amendments provide:

(1), (2) substantially the same as the House bill;

(3) fiduciaries may not represent any other party
with the plan or in any way act on behalf of a party
adverse to the plan or adverse to the interests of its

participants or beneficiaries.

The Revenue Code amendments provide:

(1), (2) Same as Labor Act amendments.
(3) No comparable provision.

53

(111)

529

(113)

540

(114, 149)



55

(119)

8

Staff comment.—
(1) , (2) The conferees may wish to adopt the House

bill.

(3) The conferees may wish to provide that a fidu-

ciary may not act in any transaction (in any capacity)
involving a plan on behalf of a party (or represent a
party) whose interests are adverse to the interests of
the plan, its participants or beneficiaries.

8. Exceptions Ftotyi Prohibited Transaction Rules

House hill.—
Notwithstanding the prohibited transaction rules, a

fiduciary may

:

(1) receive benefits from the plan as a participant
or beneficiary as long as the benefits are consistent with
the terms of the plan as applied to all other partici-

pants and beneficiaries

;

(2) receive reasonable compensation for services

rendered to the plan unless the fiduciary receives full-

time pay from the employer or employee organization
whose employees or members are plan participants

;

(3) receive reimbursement for expenses incurred

;

(4) serve as an officer, employee, agent, etc., of a

530 541 party-in-interest.

(119 150^
Senate amendTnent.—Both the Labor Act and Reve-

'
' nue Code amendments provide the following excep-

tions from the prohibited transaction rules

:

(1), (2), (3) Substantially the same as the House
bill.

(4) The Revenue Code amendments are substan-

tially the same as the House bill; the Labor Act
amendments do not include this exception.

(5) Loans by the plan to parties-in-interest who are

plan beneficiaries or participants where the loans are

available on a nondiscriminatory basis, are specifically

allowed by the plan, and are at reasonable interest and
adequately secured.

(6) Payment by the plan to parties-in-interest for

reasonable compensation for office space and other

services necessary to operate the plan.

(7) Following specific instructions and authoriza-

tions in the plan governing document providing they
are consistent with all the other fiduciary rules.^

(8) In addition, the Secretaries of Labor and Treas-

ury together may establish additional exemptions
from the prohibited transaction rules for individual

fiduciaries, for transactions, or for classes of fiduci-

aries or transactions. Such an exemption must (a) be
administratively feasible, (b) be in the interest of

the plan, and (c) protect the rights of participants

and beneficiaries. Also, an exemption is to be estab-

8 Following the governing document, but consistently with the bill, also Is required by
both the House bill and the Senate amendment.
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lished (d) by rule or regulation, and (e) after public

notice that an exemption may be established.

Staff coTnment.—

•

(1), (2), (3) The rules are substantially the same;
the conferees may wish to follow the House bill.

(4) The conferees may wish to adopt the rules of

the House bill, which are the same as the Senate Reve-
nue Code amendments.

(5), (6) If the Senate prohibited transaction rules

are adopted, the conferees may wish to provide these

exceptions.

(7) The policy of the two bills is substantially the
same.

(8) If the conferees agree to adopt the Senate
amendment prohibited transaction rules, they may
wish to agree to allow the administering Secretary to

establish additional exemptions as under the rules of
the Senate amendment. However, the conferees may
wish to allow exemptions only as to classes of trans-

actions, and not as to individual cases.

9. Civil Liability

House hill.— 56, 58

(1) Fiduciaries who breach any of their obligations (121, 124)
under the bill are to be personally liable to the plan
for losses resulting from the breach and for profits

made through the use of plan assets, and are to be
subject to other appropriate equitable relief, including
removal.

(2) Fiduciaries are not to be liable for any breach
committed before they became fiduciaries or after they
cease to be fiduciaries.

Senate amendment.—This provision is included only 532, 533
in the Labor Act amendment. (121, 124,

(1), (2) Substantially the same as the House bill. 128)

(3) Additionally, parties-in-interest who knowingly
participate in a prohibited transaction, or had reason
to know it was a prohibited transaction, are to be
personally liable for losses sustained by the plan or for
profits they realized from the transaction.

Staff comment.—
(1) , (2) Substantially the same in both bills.

(3) The conferees may wish to adopt the approach
of the House bill and not provide civil liability for
parties-in-interest.*

10. Excise Tax on Prohibited Transactions

House Mil.—The House bill does not impose an ex-
cise tax on parties-in-interest who engage in prohibited
transactions.

W¥'

*Not all the staff agree with this suggestion.
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539 Senate amendment.—^This provision is included only

(149) in the Kevenue Code amendments.
(1) Parties-in-interest who participate in prohib-

ited transactions are to be subject to a 5 percent
excise tax on the amount involved in the transaction.

(2) This tax is to be imposed for the taxable year
in which the prohibited transaction occurs and for
each subsequent taxable year (or part of a year) in

which it is not corrected.

(3) Additionally, if the transaction is not timely
corrected after notice from the IRS, the party-in-in-

terest is to be subject to a 100 percent excise tax on
the amount involved in the transaction.

(4) These taxes are nondeductible and pajrment will

not relieve parties-in-interest from their duties to the
plan or from correcting the transaction.

Sta-jf coTnment.—The conferees may wish to adopt
the excise tax sanction on parties-in-interest who en-

gage in prohibited transactions whether the prohibited
transaction rules of the House bill or those of the Sen-
ate amendment are chosen.*

In addition, the conferees may wish to make the ex-

cise tax sanction applicable, on a voluntary basis, for

all prior years where there has not been a final deter-

mination of a prohibited transaction issue for the plan
in question. In such a case, the excise tax sanction

would be a substitute for the current sanction of plan
disqualification.

11. Cooperation Between Agencies

154 House hill.—
(378) (1) The Secretary of Labor is authorized to make

arrangements for cooperation with other government
agencies.

Senate amendment.—
537 (1) The Secretaries of Labor and Treasury are re-

( 378

)

quired to make necessary arrangements for cooperation

and mutual assistance to prevent duplication of efforts

in investigating fiduciary violations.

(2) The Secretary of Labor, in conjunction with the

Secretary of the Treasury, is to establish regulations

to enforce the prohibited transaction rules.

Staff comment.—See Part One (page 47), Staff

Comments Relating to Jurisdictional Matters, Opera-
tional Stage Jurisdiction., points (6) and (7), and
footnote 5.

12. Civil Liability—Statute of Limitations

58 House Mil.—
(126) Civil actions against fiduciaries may be brought

within the earliest of

:

*There was not complete staff agreement on this point.



11

(1) 6 years after (a) the violation occurs, or (b) in
the case of an omission, the latest date on which the
violation could have been cured, or

(2) 3 years after (a) the plaintiff had actual knowl-
edge of the violation, or (b) the date of jRling of a
report from which the plaintiff might reasonably have
been expected to have obtained knowledge of the
violation.

Senate amendment.—Under the Labor Act amend- 572
ments, civil actions may be brought

:

( 126

)

( 1 ) within 5 years after the violation occurs.

(2 ) No comparable provision.

(3) In the case of fraud or concealment, civil ac-
tions may be brought within 5 years of the date of
discovery of the violation.

(The present statute of limitations would govern
the Revenue Code amendments (see sec. 6501, et seq.)

)

.

Staff comment.—
(1), (2) The conferees may wish to adopt the rules

of the House bill.

(3) The conferees may wish to adopt the rules of
the Senate amendment, but allow civil actions to be
brought within 6 years of the date of discovery of the
violation in the case of fraud or concealment.

13. Civil Liability—No Ewculpatory Agreements

House MU.— ^^

(1) The bill provides that exculpatory agreements (125)

are void as against public policy.

Senate amendment.—Under the Labor Act Amend- ^^^

ments

:

( ^^^

)

(1) Exculpatory agreements would not relieve

fiduciaries from any responsibility established by the
bill.

(2) However, there may be agreements to allocate

responsibilities among fiduciaries, and insurance
coverage may be allowed, subject to regulations.

(Exculpatory agreements would have no effect un-
der the Revenue Act amendments.)

Staff com^ment.—
(1 ) Substantially the same in both bills.

(2) With respect to allocation of responsibilities,

see Item 15, below.

(3) The conferees also may wish to provide that:

(a) A plan may purchase insurance to indemnify
losses resulting from a fiduciary breach, with the in-

surer maintaining the right of subrogation against
the persons causing such loss.

(b) A fiduciary may purchase insurance to cover
his potential liability from and for his own account.

(c) An employer or an employee organization va2iy

purchase insurance to cover potential liability of one
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or more of its employees or officers who serves in a fidu-

ciary capacity with regard to an emploj^ee benefit plan.

14- Structure of Plan Administration—In General

50, 51, 57 Home hill.—
(106, 107, 122 ) ( 1 ) Plans are to be established in writing.

(2) Each plan is to provide for a plan administra-

tor. Plan administrators are deemed to have full au-

thority and responsibility to operate the plan, includ-

ing the authority to amend the plan and establish a

funding policy.

(3) Plan assets (except for certain annuity con-

tracts guaranteed by an insurance company) are to be

held in trust by trustees who are named in the govern-
ing instrument or appointed by the plan administra-

tor.

(4) Trustees are to have exclusive authority and
discretion to manage and control plan assets, subject

to the direction of the plan administrator under the

terms of the plan and except to the extent that man-
agement, etc., is delegated to investment managers.

(5) Plan administrators may employ investment ad-

visers and investment managers for the plan.

525, 532 /Senate amendment.—
(106, 122) (1) The Labor Act amendments require plans to be

established in writing.

(2) No comparable provision.

(3) Under the Labor Act amendments, plan funds
are deemed to be held in trust.

(4), (5) No comparable provision.

Sta-ff comment.—
(a) Both the House and Senate provisions require

plans to be in writing.

(b) The conferees may wish to provide that each
pension plan is to provide a procedure for specifying

a funding policy and the allocation of responsibilities

with respect thereto. In addition, each plan is to spec-

ify the procedure for amending the plan. Also, plans
may provide for plan administrators, selected in a

manner consistent with the definition of "plan admin-
istrator" (see Item 19, below)

.

(c) The conferees may wish to provide that plan
assets generally are to be held in trust by trustees.

However, the conferees may also wish to provide that

trusts would not be required

:

(i) generally for plans funded by certain individ-

ual or group annuity contracts guaranteed by an in-

surance company

;

(ii) where the Secretary of Labor exempts plans
from the trust requirement (The Secretary of Labor
could exempt pension plans not subject to the vesting,

funding, or termination insurance requirements of the
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Act, and could also exampt any welfare plans.) ; and
(iii) for Keogh plans and individual retirement ac-

counts to the extent that the plan assets are held in

custodial accounts that qualify under the Internal Rev-
enue Code.

(iv) However, the fiduciary standards of the bill

generally are to apply to the plans described in (i),

(ii), or (iii), even though their assets are not held in

trust.

(d) Trustees generally are to have exclusive author-
ity and discretion to manage and control plan assets.

Also, the employer that sponsors the plan may estab-

lish an investment committee (composed of officers or
employees of the sponsor employer) , and may establish

a committee to direct and supervise benefit payments.
(6) Investment advisers and managers could be em-

ployed by the plan.

16. Structure of Plan Administration—Allocation of
Responsihilities

House Mil.—
(1) Where there are co-trustees, each must use reas-

onable care to prevent the other from committing a
breach and they are to jointly manage and control the
plan assets.

(2) Responsibilities may be allocated among trus-

tees by agreement and in this event only the trustees to

whom responsibilities have been allocated are liable

for surcharge, unless the other trustees participate

knowingly in the activity committing the breach.

(3) Where investment managers are employed:
(a) Trustees are not to be liable for acts or omissions

of investment managers, and
(b) A plan administrator is not to be liable for acts

or omissions of investment managers if the adminis-

trator chose the manager in accordance with the gen-

eral fiduciary standards of the bill.

Senate amendment.—Comparable provisions appear
only in the Labor Act amendments.

(1) Fiduciaries who jointly undertake a duty must
prevent other such co-fiduciaries from committing a

breach of duty.

(2) , (3) No comparable provision.

(4) No fiduciary is liable for the act of another if he
objects in writing to the act and files a copy of the ob-

jection with the Secretary of Labor.
(Under the Revenue Code amendments, if more than

one party-in-interest is liable for excise taxes with re-

spect to prohibited transactions, then all are to be
jointly and severally liable.)

Staff comment.—The conferees may wish to provide

as follows

:

51,57
(107,122)

525, 532

(122)
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(a) If there are several trustees, each trustee is un-
der a duty to participate in the administration of the

plan and to use reasonable care to prevent a co-trustee

from committing a breach of trust or to compel a co-

trustee to redress a breach of trust.

(b) Generally, a trustee is under a duty not to

delegate to others the acts which the trustee can rea-

sonably be required personally to perform.
(i) However, the trustee can, in administering the

plan properly delegate the performance of certain

kinds of ministerial acts ; in this case, the trustee is to

be liable for the acts of the agent where the trustee has
engaged in a breach of fiduciary responsibility;

(ii) Also where a trustee has properly allocated his

duties to co-trustees, he is under a duty to exercise gen-
eral supervision over their conduct.

(iii) Wliere a trustee delegates his discretionary
duties to agents of other persons, he will not relieve

himself of any responsibility.

(c) A trustee is to be liable for a breach of trust
committed by a co-trustee in the following circum-
stances :

(i ) if he participates in a breach of trust committed
by his co-trustee

;

(ii) if he improperly delegates the administration
of the trust to the co-trustee

;

(iii) if he approves or acquiesces in or conceals a
breach of trust committed by his co-trustee

;

(iv) if, by his failure to exercise reasonable care in
the administration of the trust ; he has enabled his co-
trustee to commit a breach of trust ; or

(v) if he neglects to take proper steps to compel his
co-trustee to redress a breach of trust.

(d) Fiduciaries are responsible for carrying out
their own duties in accordance with the fiduciary
standards of the bill.

(e) A fiduciary (including a trustee) is to be liable
for a breach of fiduciary responsibility committed by
a co-fiduciary in the following circumstances :

(i) if he participates in a breach committed by a co-
fiduciary;

(ii) if he approves or acquiesces in or conceals a
breach committed by his co-fiduciary ; or

(iii) if, by his failure to exercise reasonable care in
the administration of his fiduciary responsibilities, he
has enabled his co-fiduciary to commit a breach.

16. Return of Contrihutioiis

52 Hwise hill.—
(10^) (1) An employer's contributions to a plan may be

returned to him within one year if it (a) was made
as a mistake of fact, or (b) was conditioned upon ap-
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proval of tax deductibility and the deduction was not

approved.
Senate amendTnent.—
(1) No comparable provision.

(2) Under the Labor Act Amendments, plan assets

remaining on dissolution or termination of a fund are

to be distributed ratably to the beneficiaries or, if the

trust agreement so provides, to the contributors.

(3) However, plan assets attributable to employee

contributions are to be distributed ratably to employee

contributors.

(Substantially the same rules apply under the Eeve-

nue Code amendments.

)

• Staff coirwnent.—
(1) (a) The conferees may wish to adopt the rule of

the House bill.

(1) (b) The conferees may wish to provide that an

employer's contribution can be returned to him within

one year after denial of qualification, if it was condi-

tioned upon qualification of the plan.

(2), (3) The conferees may wish to adopt the rules

of the Senate amendment.

17. Definitions—Party-in-interest
House hill.—
(1) A party-in-interest is any administrator, officer,

fiduciary, plan employee, employer with employees

covered by the plan, persons in a controlled group with

the employer, officers or employees or agents of the

employer, employee organizations with members in a

plan, officers or employees or agents of such organiza-

tions, relatives and partners of those persons, etc.

(2) However, where plan assets are invested in

shares of a registered investment company, the invest-

ment does not by itself cause the company or the com-

pany's investment adviser or principal underwriter to

be deemed to be a party-in-interest or fiduciary.

Senate amendment.—
The Labor Act amendments provide

:

(1), (2) Under the Labor Act Amendments, the

definition of "party-in-interest" is substantially the

same as under the House bill. However, under the Sen-

ate amendment the term means persons who are

"known" or who "should have been known" to be par-

ties-in-interest.^

The Kevenue Code amendments provide

:

(1) The term "party-in-interest" is not the same as

under the Labor Act Amendments. Under the Revenue
Code amendments, "party-in-interest" does not include

employees and agents, except for highly compensated

employees (earning 10 percent or more of the wages

526, 546

(107,155)

9, 13

(14, 23)

501

(14)

546

(156)

^ Under the House bill, some prohibited transactions are limited to dealings with persona
"known" to be parties-in-lnterest.
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paid by the employer). Also, there is no "knowledge"
requirement under the Eevenue Code amendments.
Additionally, the Revenue Code amendments specify

the degree of ownership that will give a person "con-

trol" of a corporation, etc., or which will cause a corpo-

ration, etc., to be "controlled."

(2) Substantially the same as the House bill.

Staff comment.—
(1), (2) The conferees may wish to adopt the pro-

visions of the Senate amendment, with modification

of the "knowledge" rule.*

(3) With respect to Revenue Code amendments, if

the excise tax prohibited transaction sanctions

are chosen, the conferees may wish to follow the Reve-
nue Code definition of party-in-interest in the Senate
amendment.

18. Definitions—Fiduciary

13 House hill.—
(23) (1) A fiduciary is a person who exercises any dis-

cretionary authority or control regarding manage-
ment of plan assets or plan administration, and a per-

son who renders investment advice for compensation
or who has authority or responsibility to do so.

(2) A registered investment company that is not
otherwise a fiduciary does not become a fiduciary

merely because plan assets are invested in its shares.

497, 500 Senate amendment.—
(23, 48) Under the Labor Act amendments

:

(1) A fiduciary is a person who exercises any power
of control, management, or disposition with respect to

any moneys or property of a plan or has authority or

responsibility to do so.

549 (2) Substantially the same as the House bill.

n59\ Under the Revenue Code Amendments,
(1), (2) Substantially the same as the Labor Act

amendments, but a fiduciary is not subject to the

excise tax unless he benefits from a prohibited trans-

action.

Staff comment.—
(a) The House and Senate provisions are substan-

tially the same except with regard to a plan advisor.

In this regard, the conferees may wish to include all

persons who advise pension plans for a fee as fidu-

ciaries.*

(b) The conferees may wish to provide that persons

who advise pension plans for a fee are to be treated as

parties-in-interest under the excise tax provisions.

*There was not complete staff agreement on this point.
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19. Definitimis—Plan Administrator

House Mil.—A plan administrator is defined as: 10

(1) The person designated as administrator by the (1'^)

terms of the plan, or

(2) If there is no such designation, the employer or
the employee organization, or the joint board where
there is a multiemployer plan.

(3) Additionally, a plan administrator is any other
person who has the authority to amend the plan or to

compel action under the terms of the plan on the part
of any of the above persons.

Senate amendment.—The Labor Act amendments 496
provide: (17)

(1), (2) Substantially the same as the House bill.

(3) No comparable provision.

(The term "administrator" does not appear to be
relevant to the fiduciary provisions in the Senate
amendment.)

Stajf comment.—The conferees may wish to con-

form their decision with respect to this provision to

the decisions made with respect to the structure of

plan administration. Items 14 and 15 above.

20. Definitions—Investment Manager
House hill.—^An "investment manager" is a fiduciary 20

(other than a trustee or administrator) who has the (44)
power to manage, acquire, or dispose of any plan assets,

who is registered as an investment adviser (or is a
bank) , and who has acknowledged in writing that he
is a fiduciary with respect to the plan.

Senate amendment.—The Senate amendment has
no comparable provision.

Stajf comment.—The conferees may wish to con-

form their decision with respect to this provision to

the decisions made with respect to the structure of

plan administration. Items 14 and 15 above.

21. Definitions—Adequate Consideration

House 'bill.— (1) "Adequate consideration" for a se- 11

curity traded on a registered national exchange is (20)
the price on that exchange.

(2) For other securities, adequate consideration is at

least the offering price established by current bid and
asked prices quoted by independent persons.

(3) Where the asset is not a security with a gen-
erally recognized market, adequate consideration is the
fair market value as determined in good faith by the
trustee or administrator pursuant to the terms of the
plan.

Senate amendment.—The Labor Act amendments t97, 500
provide: (20)

(1), (2) Substantially the same as the House bill.
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(3) Where there is no price quoted by independent
persons, adequate consideration is to be the fair value
determined pursuant to rule or regulation.

f
(The term "adequate consideration" is not used in

the Revenue Code amendments.)
Staff comment.—
(1), (2) Substantially the same under both bills.

(3) The conferees may wish to provide that where
there is no generally recognized market maintained
by independent persons for the asset, adequate con-
sideration is fair market value as determined in good
faith by the trustee or administrator pursuant to the
terms of the plan and in accordance with regulations.

22. BoTiding

47 House hill.—
(102) (1) Generally, a fiduciary of a plan must be bonded i

within a specified dollar limit. '

(2) Domestic corporations which act as plan fiduci-

aries, are subject to supervision and examination by
government authority, are authorized to exercise trust

powers or conduct an insurance business, and have
capital in an amount provided by regulations (at least

greater than $500,000) are to be exempt from the bond-
ing requirements.

Senate amendment.—The Senate amendment does
not include any bonding provisions. (However, a
similar bonding provision is now included in sec. 13

of the Welfare and Pension Plans Disclosure Act.)

Staff commient.—The conferees may wish to adopt
the rules of the House bill. Also, the conferees may
wish to provide for aggregate bonding for plan ad-
visers, putting them in an equal competitive situation

with respect to banks.

23. Prohibition Against Certain Persons Holding
Office

66 House hill.—
(397\ (1) A person who has been convicted of certain spec-

ified crimes is prohibited from serving as a plan
administrator, officer, trustee, custodian, counsel,

agent, employee or consultant for five years after con-

viction or after the end of imprisonment, unless his

citizenship rights have been fully restored or the

United States Board of Parole determines that his

service would not be contrary to the purposes of the

bill.

(2) However, corporations or partnerships are not
to be prevented from acting as plan administrators,

etc., without a determination by the Secretary of La-
bor that such service would be inconsistent with the

intention of this provision.



10

(3) Violations are to be punished with a fine of up
to $10,000 or imprisonment of up to one year.

(4) The provision does not apply to conviction for
a crime committed before the date of enactment.
Senate amendment.— 535
(1) The Senate amendment provisions (which are (139)

in the Labor Act amendments) are similar to those of
the House bill. However, there are differences be-

tween the bills in the crimes which will prevent a per-
son from holding office.

(2) No similar provision.

(3) Substantially similar to the House bill.

(4) No similar provision.

Staff comment.—
(1) The conferees may wish to add the Senate pro-

visions to the House provisions, with respect to the
crimes that will prevent a person from holding office.

In addition the conferees may wish to allow a person
to hold office before the end of the 5-year period, but
only if the U.S. Board of Parole determines that his

service would not be contrary to the purposes of the
Act.

(2) The conferees may wish to adopt the House bill

only with respect to partnerships, but provide that the
determination is to be made by the U.S. Board of
Parole.

(3) The House and Senate rules are substantially

the same.

(4) The conferees may wish to adopt the approach
of the Senate amendment so that the provision would
apply to persons convicted of a crime committed before
the date of enactment.

2
If.. Advisory Council

House till.— 69

(1) A 15-member advisory council on employee (142)
welfare and pension benefit plans is to be established

to advise and submit recommendations to the Secre-
tary of Labor; these recommendations also are to be
transmitted to Congress.

(2) The advisory council is to have members from
insurance, corporate trust, accounting, actuary, man-
agement, labor, investment management, and multi-
employer benefit plan fields, and three representatives

from the general public. Members are to be appointed
by the Secretary of Labor.

(3) The bill provides for clerical, etc., services for
the Council, and provides for members' compensation
and expenses.

(4) Additionally, the Secretary of Labor is to sub-
mit a report to Congress covering his activities with
respect to pension and welfare plans.
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522 Senate amendment.—The basic rules of thei Senate

(142) amendment are similar to the rules of the House bill

with differences in details as follows

:

(1) The Council is composed of 21 members, no
more than 11 from any one political party.

( 2 ) The Senate amendmentwould require that there

be members of the Council to represent investment
counsellors (the House bill would require representa-

tion for investment managers) ; the Senate amendment
would require representation of persons currently

receiving pension benefits and the House bill would
not; the House bill would require representation of
multiemployer plans and the Senate amendment would
not.

(3) The Senate amendment provides the term of

years for council members (generally 3 years) , and the

House bill has no similar provision.

(4) The Senate amendment provides that a ma-
jority of members constitutes a quorum, and action

may be taken only by a majority vote of those present

;

there is no similar provision in the House bill.

(5) There are minor differences with respect to

compensation to be paid.

Sta-ff corwment.—
The conferees may wish to provide

:

(1) The Council would be composed of 15 members.

(2) The Council would have 3 representatives of the

general public (at least one must be currently receiv-

I ing retirement benefits), 3 representatives of labor (at

least one from a multiemployer plan), 3 representa-

tives of management (at least one from a multiem-
ployer plan) , one representative from each of the fields

of insurance, corporate trust, actuarial counseling, ac-

counting, investment counseling, and investment man-
agement.

(3), (4) The conferees may wish to adoj)t the pro-
visions of the Senate amendment.

(5) The bills are substantially the same.

25. Effective Dates

,^ .^s House hill.—
^ ^1 (1) The fiduciary responsibility provisions are to

take effect six months after the date of enactment.

(2) However, a three-year period is provided to
dispose of assets to meet the diversification require-

ments, and the Secretary of Labor may provide addi-

rq7 -Ko tional time by rule or regulation.

/-..l ^^o\ Senate amendment.—
^ ' '' (1) The Labor Act amendments are to become

effective January 1, 1974, except for the prohibited
transaction provisions which are to become effective

January 1, 1975. The Revenue Code amendments are

to take effect on January 1, 1975.
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(2) A ten-year period is allowed for a plan to dis-

pose of employer securities to meet the limitations in

the bill.

(3) In addition, transition rules are provided with
respect to the excise tax on prohibited transactions

where plans are now engaging in activities which do
not violate current law, but would be prohibited under
the amendments. Ten-year transition periods are

available for the lease or joint use of property and for

loans between a plan and party-in-interest under an
existing contract. Additionally, where property is now
under lease or joint use and qualifies for the ten-year

transition rule, it could be sold at arm's-length terms

to a party-in-interest,

Staif com/ment.—
(1) The conferees may wish to adopt an effective

date of January 1, 1975 ; they may also wish to pro-

vide that the present Welfare and Pension Plans Dis-

closure Act is to apply until the new rules apply.

(2) See item 6 above.

(3) If the prohibited transaction rules of the Sen-

ate amendment are adopted, the conferees may wish

also to adopt the transition rules of the Senate

amendment.

ENFORCEMENT—CIVIL AND CRIMINAL ACTIONS,
PREEMPTION, ETC.

/. Cmninal Peiudty

House hill}—
(1) Any person who willfully (a) violates any pro-

vision in title I, (b) makes any statement in any appli-

cation, report, etc., required to be filed or kept under
the title knoAving it is false or misleading in any mate-
rial respect, or (c) forges or counterfeits or passes as

true any document knowing it was forged or counter-

feited for the purpose of influencing the action of the

Secretary of Labor is guilty of a crime.

(2) Punishment may be up to $10,000 and five years'

imprisonment for individuals, and the fine on other

persons may be $200,000.

Senate ainendmn-ent.—No comparable provisions (but

see sec. 9(a) of the WPPDA which provides a $1,000

fine and six months' imprisonment for willful violation

of the WPPDA).
Staff comment.—The conferees may wish to follow

the Senate amendment, and preserve existing law, but
also increase the maximum penalty to one year's im-
prisonment and a $5,000 fine for individuals, and a

maximum fine of $100,000 for other persons.

147

(353)

^ These provisions relate to enforcement, etc., through the Labor Department and appear
only in title I.
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2. Civil Sanction

148 House hill.—If a plan administrator fails or refuses

(354) to furnish a participant or beneficiary a copy of the
latest annual report, etc.. within 30 days after a re-

quest for it then the administrator may be personally
liable to the participant for up to $50 a day from the
date of failure, in the discretion of a court and the

court may also order such other relief as it deems
proper.

Senate amendment.—Xo comparable provision.

(However, existing sec. 9(b) of the WPPDA imposes
a similar liability.)

Staff comment.—The conferees may wish to adopt
the provisions of the House bill but increase the maxi-
mum payment to the participant to $100 a day.

3. Investigations

148 House hill.—
(355) (i) The Secretary of Labor may, where he has rea-

sonable cause, enter such places, inspect such accounts,

and question such persons as he deems necessary in

order to determine whether any provision of title I has
been or is about to be violated.

(2) The Secretary may require the filing of support-
ing- schedules of information.

(3) The Secretary may publish and report on such
inv^estigations to any interested person or official.

(4) No comparable provision.

518 Senate amendment.—
(355) (1) Similar to the House bill. However, the Senate

amendment does not require the Secretary to have
''reasonable cause" before he may enter and inspect

records and accounts, etc., but provides that there may
be no more than one examination of books and records

per year, unless the Secretary has I'easonable cause to

believe the Act was violated.

(2) Similar to the House bill.

(3) No comparable provision. (However, existing

sec. 10 of the WPPDA has been interpreted by the

Labor Department to provide similar authority.)

(4) The Secretary of Labor and the Secretary of

the Treasury are to make arrangements needed to pre-

vent duplication of effort regarding investigation of

A'iolations relating to fiduciaries.

Stajf comment.—
(1) The conferees may wish to follow the Senate

amendment and provide that the Secretary of Labor
may inspect records and accounts and question such

persons as he deems necessary in order to determine
whether any provision of the Act has been or is about

to be violated, but limit such inspection to once
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(357)
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annually unless the Secretary has reasonable cause to

believe the act was violated. In addition, the conferees
may wish to provide that the Secretary of Labor may
enter such places as he deems necessary to determine
the facts relative to an investigation, but only where
he has reasonable cause (as under the House bill).

(2) The conferees may wish to adopt the approach
of the House provisions.

(3) The conferees may wish to adopt the House pro-

visions with the limitation that information may be
made available only to persons who are actually af-

fected by the matter which is the subject of an investi-

gation.

(4) See Part One, Staff Comments Relating to Ju-
risdictional Matters, Operational Stage Jurisdiction^

p. 47, footnote 5.

^. Suhpoena Power; Delegation of Power
House hill.—The Secretary of Labor is given the (ok^\

same powers of subpoena as are given to the Federal ^ '

Trade Commission.
Senate ainendment.—Similar to the House bill. In

addition, to the extent he considers appropriate, the
Secretary is to delegate his auditing and investiga-

tion functions with respect to insured banks acting

as fiduciaries to appropriate Federal banking agencies.

Staff comment.—The conferees may wish to adopt
the approach of the Senate provision.

5. Giml Actions hy Participants and Beneficiaries

House hill.—Civil actions may be brought by par- /^^q\
ticipants and beneficiaries: (358)

(1) to receive payments on account of a plan admin-
istrator's failure to furnish an annual report, etc.

;

(2) to recover benefits due under the plan;

(3) to clarify rights to future benefits under the
plan;

(4) for relief from breach of fiduciary responsi-

bility; and
(5) to enjoin any act or practice which violates

*^*c^*. ^ ^ 567,569
Senate amendment.—

•

/oer>\

(1) No comparable provision but see sec. 9(b) of
the WPPDA.

(2), (3), and (4) Similar to the House bill.

(5) Partioipants and beneficiaries may bring suit

to enjoin a fiduciary breach.

Staff comment.—
(l)-(4) The conferees may wish to adopt the ap-

proach of the House provisions.

(5) See- Part One, Staff Comments Relating to

Jurisdictional Mattel's, Operational Stage Jurisdic-
tion., p. 47, point (8).

(359)
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6. Civil Actions hy Secretary of Labor

150, 152 House hill.—The Secretary of Labor may bring

(358,375) suit:

(1) for breach of fiduciary responsibility, and
(2) to enjoin any act or practice which violates

title I.

(3) The Secretary of Labor may also intervene in

actions brought under the Act by participants and
beneficiaries.

568, 571 Senate amendment.—
(358, 375) (1) The Secretary may petition the court for an

order requiring the return of assets transferred from
the fund, requiring payment of benefits to a partici-

pant or beneficiaries, restraining conduct violating the

fiduciary rules, and granting other appropriate relief,

including removal of a fiduciary.

(2) The Secretary may bring suit when he believes

that an employee's benefit fund is being or has been
administered in violation of the Act or documents
governing the fund.

(3) Similar to the House bill.

Stajf convment.— See Part One, Staff Comments Re-
lating to Jurisdictional Matters, Initial Stage Juris-

diction., p. 46, point (7), Operational Stage Jurisdic-

tion., p. 46, points (1), (2), and (3) ; p. 47, points (7)

and (8).

7. Arbitration

House bill.—No comparable provision.

566 Senate amendrnent.—
(365) (1) Each pension plan is to provide a procedure

for review of disputes between the plan administrator
and participants and beneficiaries and an opportu-
nity for arbitration of disputes.

(2) Civil actions may be brought by participants

or beneficiaries in lieu of submitting the dispute to

arbitration.

(3) Arbitration is to be governed by sec. 301 of the
Labor Management Relations Act.

(4) The cost of arbitration proceedings is to be

paid by the plan, unless the arbitrator determines the

participant's allegations are frivolous and assesses

all or part of the cost to him.

(5) If a dispute is subject to procedures established

by collective bargaining for resolution of the dispute,

the Secretary of Labor may waive the requirement
for arbitration if he determines these procedures are

reasonably fair and effective.

Staff comment.—
(a) Some of the staff believe the Senate provisions

should be adopted, and other staff believe they should
not be adopted.


