TECHNICAL EXPLANATION OF THE
REVENUE PROVISIONS OF H.R. 5893, THE
“INVESTING IN AMERICAN JOBS AND
CLOSING TAX LOOPHOLES ACT OF 2010”

Prepared by the Staff
of the
JOINT COMMITTEE ON TAXATION

July 29, 2010
JCX-39-10

CONTENTS
Page
INTRODUCTION .......................................................................................................................... 1
TITLE I − INFRASTRUCTURE INCENTIVES ........................................................................... 2
A. Extension of Build America Bonds (sec. 101 of the bill and sec. 54AA of the Code) .... 2
B. Exempt-Facility Bonds for Sewage and Water Supply Facilities (sec. 102 of the bill
and sec. 146 of the Code) ................................................................................................. 5
C. Extension of Exemption from Alternative Minimum Tax Treatment for Certain
Tax-Exempt Bonds (sec. 103 of the bill and sec. 57 of the Code) .................................. 8
D. Extension and Additional Allocations of Recovery Zone Bond Authority (sec. 104
of the bill and sec. 1400U-2-1400U-3 of the Code) ........................................................ 9
E. Allow the New Markets Tax Credit for Purposes of the Alternative Minimum Tax
(sec. 105 of the bill and sec. 38 of the Code)................................................................. 12
F. Extension of Tax-Exempt Eligibility for Loans Guaranteed by Federal Home Loan
Banks (sec. 106 of the bill and sec. 149 of the Code) .................................................... 13
G. Extension of Temporary Modification of Small Issuer Rules for Allocation of
Tax-Exempt Interest Expense by Financial Institutions (sec. 107 of the bill and
sec. 265 of the Code) ..................................................................................................... 15
TITLE III − FOREIGN PROVISIONS ........................................................................................ 18
A. Rules to Prevent Splitting Foreign Tax Credits From the Income to Which They
Relate (sec. 301 of the bill and new sec. 909 of the Code) ............................................ 18
B. Denial of Foreign Tax Credit with Respect to Foreign Income Not Subject to
United States Taxation by Reason of Covered Asset Acquisitions (sec. 302 of the
bill and new sec. 901(m) of the Code) ........................................................................... 24
C. Separate Application of Foreign Tax Credit Limitation, Etc., to Items Resourced
Under Treaties (sec. 303 of the bill and sec. 904(d) of the Code) ................................. 33
D. Limitation on the Amount of Foreign Taxes Deemed Paid with Respect to Section
956 Inclusions (sec. 304 of the bill and sec. 960 of the Code) ...................................... 36
E. Special Rule with Respect to Certain Redemptions by Foreign Subsidiaries
(sec. 305 of the bill and sec. 304(b) of the Code) .......................................................... 43
F. Modification of Affiliation Rules for Purposes of Rules Allocating Interest
Expense (sec. 306 of the bill and sec. 864 of the Code) ............................................... 45
G. Termination of Special Rules for Interest and Dividends Received from Persons
Meeting the 80-Percent Foreign Business Requirements (sec. 307 of the bill and
secs. 861(a)(1)(A) and 871(i) of the Code) .................................................................... 48
H. Source Rules for Income on Guarantees (sec. 308 of the bill and secs. 861, 862
and 864 of the Code) ...................................................................................................... 52
I. Modification of Statute of Limitations for Failure to Disclose Certain Foreign
Transactions (sec. 309 of the bill and sec. 6501(c) of the Code) .................................. 55

i

TITLE IV − BUGETARY PROVISIONS.................................................................................... 57
A. Time for Payment of Corporate Estimated Taxes (sec. 402 of the bill and
sec. 6655 of the Code) .................................................................................................. 57

ii

INTRODUCTION
This document,1 prepared by the staff of the Joint Committee on Taxation, provides a
technical explanation of the revenue provisions of H.R. 5893, the “Investing in American Jobs
and Closing Tax Loopholes Act of 2010.”

1

This document may be cited as follows: Joint Committee on Taxation, Technical Explanation of the
Revenue Provisions of H.R. 5893, the “Investing in American Jobs and Closing Tax Loopholes Act of 2010,”
(JCX-39-10), July 29, 2010. This document can also be found on our website at www.jct.gov.
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TITLE I − INFRASTRUCTURE INCENTIVES
A. Extension of Build America Bonds
(sec. 101 of the bill and sec. 54AA of the Code)
Present Law
Build America Bonds
Section 54AA, added to the Code by the American Recovery and Reinvestment Act of
2009 (“ARRA”),2 permits an issuer to elect to have an otherwise tax-exempt bond, issued prior
to January 1, 2011, treated as a “Build America Bond.”3 In general, Build America Bonds are
taxable governmental bonds, the interest on which is subsidized by the Federal government by
means of a tax credit to the holder (“tax-credit Build America Bonds”) or, in the case of certain
qualified bonds, a direct payment to the issuer (“direct-pay Build America Bonds”).
Definition and general requirements
A Build America Bond is any obligation (other than a private activity bond) if the interest
on such obligation would be (but for section 54AA) excludable from gross income under section
103,4 and the issuer makes an irrevocable election to have the rules in section 54AA apply.5 In
determining if an obligation would be tax-exempt under section 103, the credit (or the payment
discussed below for direct-pay Build America Bonds) is not treated as a Federal guarantee.6
Further, for purposes of the restrictions on arbitrage in section 148, the yield on a tax-credit
Build America Bond is determined without regard to the credit;7 the yield on a direct-pay Build
America Bond is reduced by the payment made pursuant to section 6431.8 A Build America

2

Pub. L. No. 111-5.

3

Sec. 54AA.

4

Thus, where a bond otherwise satisfies all of the requirements under section 103 to be treated as a taxexempt bond, it should be possible to issue such bond as a Build America Bond. C.f. CCA AM2009-014 (indicating
that an Indian tribal government that received an allocation of volume cap pursuant to section 7871(f)(1) to issue
Tribal Economic Development Bonds could issue such bonds as Build America Bonds rather than issuing them as
tax-exempt bonds under section 103).
5

Sec. 54AA(d). Subject to updated IRS reporting forms or procedures, an issuer of Build America Bonds
makes the election required by 54AA on its books and records on or before the issue date of such bonds. Notice
2009-26, 2009-16 I.R.B. 833.
6

Sec. 54AA(d)(2)(A). Section 149(b) provides that section 103(a) shall not apply to any State or local
bond if such bond is federally guaranteed.
7

Sec. 54AA(d)(2)(B).

8

Sec. 6431(c).
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Bond does not include any bond if the issue price has more than a de minimis amount of
premium over the stated principal amount of the bond.9
Treatment of holders of tax-credit Build America Bonds
The holder of a tax-credit Build America Bond accrues a tax credit in the amount of 35
percent of the interest paid on the interest payment dates of the bond during the calendar year. 10
The interest payment date is any date on which the holder of record of the Build America Bond
is entitled to a payment of interest under such bond.11 The sum of the accrued credits is allowed
against regular and alternative minimum tax; unused credit may be carried forward to succeeding
taxable years.12 The credit, as well as the interest paid by the issuer, is included in gross income,
and the credit may be stripped under rules similar to those provided in section 54A regarding
qualified tax credit bonds.13 Rules similar to those that apply for S corporations, partnerships
and regulated investment companies with respect to qualified tax credit bonds also apply to the
credit.14
Special rules for direct-pay Build America Bonds
Under the special rule for qualified bonds, in lieu of the tax credit to the holder, the issuer
is allowed a credit equal to 35 percent of each interest payment made under such bond.15 A
“qualified bond,” that is, a direct-pay Build America Bond, is any Build America Bond issued as
part of an issue if 100 percent of the excess of available project proceeds of such issue over the
amounts in a reasonably required reserve with respect to such issue are to be used for capital
expenditures.16 Direct-pay Build America Bonds may not be issued to refinance capital
9

Sec. 54AA(d)(2)(C).

10

Sec. 54AA(a) and (b). Original issue discount (“OID”) is not treated as a payment of interest for
purposes of determining the credit under the provision. OID is the excess of an obligation’s stated redemption price
at maturity over the obligation’s issue price (sec. 1273(a)).
11

Sec. 54AA(e).

12

Sec. 54AA(c).

13

Sec. 54AA(f).

14

Ibid.

15

Sec. 54AA(g)(1). OID is not treated as a payment of interest for purposes of calculating the refundable
credit under the provision.
16

Sec. 54AA(g). The scope of eligible capital expenditures for Build America Bonds that are qualified
bonds under section 54AA(g)(2) generally is intended to be limited to capital expenditures for tangible real or
personal property (for example, costs incurred to acquire, construct or improve land, buildings, and equipment) and
other similar costs, including those as may be further provided by the Treasury Department in regulations. An
example of an eligible capital expenditure would include expenditures made for the purchase of fiber-optic cable to
provide municipal broadband service. Eligible capital expenditures for purposes of section 54AA generally do not
include expenditures for investment property (as defined for arbitrage purposes in section 148(b)(2)) or for other
capitalizable costs of financial assets attributable to prepayments for goods or services (for example, prepayments
for electricity or gas).
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expenditures in “refunding issues” (as defined in Treas. Reg. sec. 1.150-1)17 Direct-pay Build
America Bonds also must be issued before January 1, 2011. The issuer must make an
irrevocable election to have the special rule for qualified bonds apply.18
The payment by the Secretary is to be made contemporaneously with the interest
payment made by the issuer, and may be made either in advance or as reimbursement.19 In lieu
of payment to the issuer, the payment may be made to a person making interest payments on
behalf of the issuer.20
Explanation of Provision
The provision extends both types of Build America Bonds through December 31, 2012.
For direct-pay Build America Bonds issued in 2011, it provides for a payment to the issuer equal
to 32 percent of each interest payment made under such bond. For direct-pay Build America
Bonds issued in 2012, the rate for payments to issuers is reduced to 30 percent of each interest
payment.
In addition, the provision expands the definition of qualified bond to include a bond
issued to effect a current refunding (or series of current refundings) of qualified bonds, provided
that (1) the average maturity date of the issue of which the refunding bond is a part is not later
than the average maturity date of the bonds to be refunded by such issue, (2) the amount of the
refunding bond does not exceed the outstanding amount of the refunded bond, and (3) the
refunded bond is redeemed not later than 90 days after the date of the issuance of the refunding
bond. For a direct-pay Build America Bond issued to refund another issue of direct-pay Build
America Bonds, the provision provides that the payment to the issuer shall be at the lowest rate
provided in section 6431 (i.e., 30 percent under the provision).
The provision also reaffirms that Build America Bonds may be used for capital
expenditures for levees and other flood control projects.
Effective Date
The provision is effective as of the date of enactment.

17

Notice 2009-26. In contrast, tax-credit Build America Bonds “may be issued to finance the same kinds
of expenditures (e.g., capital expenditures and working capital expenditures) and may involve the same kinds of
financings (e.g., original new money financings, current refundings, and one advance refunding) as tax-exempt
governmental bonds.” Ibid.
18

Sec. 54AA(g)(2)(B). Subject to updated IRS reporting forms or procedures, an issuer of direct-pay
Build America Bonds makes the election required by 54AA(g)(2)(B) on its books and records on or before the issue
date of such bonds. Notice 2009-26, 2009-16 I.R.B. 833.
19

Sec. 6431.

20

Sec. 6431(b).
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B. Exempt-Facility Bonds for Sewage and Water Supply Facilities
(sec. 102 of the bill and sec. 146 of the Code)
Present Law
In general
Interest on bonds issued by State and local governments generally is excluded from gross
income for Federal income tax purposes if the proceeds of the bonds are used to finance direct
activities of these governmental units or if the bonds are repaid with revenues of the
governmental units. Interest on State or local bonds issued to finance activities of private
persons is taxable unless issued for certain purposes permitted by the Code (“qualified private
activity bonds”). 21
The definition of a qualified private activity bond includes exempt facility bonds,
qualified mortgage, veterans’ mortgage, small issue, redevelopment, 501(c)(3), and student loan
bonds.22 The definition of an exempt facility bond includes bonds issued to finance certain
transportation facilities (airports, ports, mass commuting, and high-speed intercity rail facilities);
low-income residential rental property; privately owned and/or operated utility facilities (sewage,
water, solid waste disposal, and local district heating and cooling facilities, certain private
electric and gas facilities, and hydroelectric dam enhancements); public/private educational
facilities; qualified green building/sustainable design projects, qualified hazardous wast facilities,
and qualifed highway or surface freight transfer facilities.23 A facility for the furnishing of water
will qualify as an exempt facility if: the water is or will be made available to members of the
general public (including electric, industrial, agricultural, or commercial users); and either the
facilities are (1) operated by a governmental unit or (2) the rates for the furnishing or sale of the
water have been established or approved by a State or political subdivision thereof, by an agency
or instrumentality of the United States, or by a public service or public utility commission or
other similar body of any State or political subdivision thereof.24
Issuance of most qualified private activity bonds is subject (in whole or in part) to annual
State volume limitations (“State volume cap”).25 For calendar year 2010, the State volume cap,
which is indexed for inflation, equals $90 per resident of the State, or $273,775,000, if greater.26

21

Sec. 103(b)(1).

22

Sec. 141(e).

23

Sec. 142(a).

24

Sec. 142(e).

25

Sec. 146.

26

Rev. Proc. 2009-50, 2009-45 I.R.B. 617 (Novermber 9, 2009).
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Exceptions from the State volume cap are provided for bonds issued for certain
government-owned facilities (airports, ports, certain high-speed intercity rail, and solid waste
disposal) and bonds which are subject to separate local, State, or national volume limits
(public/private educational facilities, enterprise zone facility bonds, qualified green
building/sustainable design projects, and qualified highway or surface freight transfer facility
bonds).
If an issuing authority’s State volume cap for a calendar year exceeds the aggregate
amount of tax-exempt private activity bonds issued during the year, the authority generally may
elect to treat all (or any portion) of the excess as a carryforward for one or more specified
“carryforward purposes.” The issuing authority is required to identify the purpose for which the
carryforward is elected and specify the portion of the carryforward which is to be used for that
purpose. The Code defines “carryforward purpose” to mean one of four purposes: issuing
exempt facility bonds; issuing qualified mortgage bonds or mortgage credit certificates; issuing
qualified student loan bonds; and issuing qualified redevelopment bonds.27 A carryforward of
unused State volume cap is valid for three years.
Many States have State revolving fund programs (“SRFs”) to finance wastewater and
drinking water projects. SRFs are pools of capital dedicated to financing public infrastructure
formed through Federal and state contributions. SRFs use Federal grants to make loans to local
governments to finance the construction of water facilities and to establish debt service reserve
funds for bonds the proceeds of which are so be used to make such loans. Although present law
generally prohibits the Federal guarantee of tax-exempt bonds,28 the IRS has ruled that States
may use Federal grants to fund debt service reserve funds for tax-exempt bonds issued to finance
SRF loans without affecting the tax-exempt status of such bonds.29
Indian tribal governments
Under present law, gross income does not include interest on State or local bonds.30 State
and local bonds are classified generally as either governmental bonds or private activity bonds.
Governmental bonds are bonds the proceeds of which are primarily used to finance
governmental facilities or that are repaid with governmental funds. Private activity bonds are
bonds in which the State or local government serves as a conduit providing financing to
nongovernmental persons. For these purposes, the term “nongovernmental person” includes the
Federal government and all other individuals and entities other than States or local

27

Sec. 146(f)(5).

28

Sec. 149(b).

29

Notice 88-54, 1988-1 C.B. 539.

30

Sec. 103.
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governments.31 Interest on private activity bonds is taxable, unless the bonds are issued for
certain purposes permitted by the Code and other requirements are met.32
Although not States or subdivisions of States, Indian tribal governments are provided
with a tax status similar to State and local governments for specified purposes under the Code.33
Among the purposes for which a tribal government is treated as a State is the issuance of taxexempt bonds. Under section 7871(c), tribal governments are authorized to issue tax-exempt
bonds only if substantially all of the proceeds are used for essential governmental functions.34
The term essential governmental function does not include any function that is not customarily
performed by State and local governments with general taxing powers. Section 7871(c) further
prohibits Indian tribal governments from issuing tax-exempt private activity bonds (as defined in
section 141(a) of the Code) with the exception of certain bonds for manufacturing facilities.
Explanation of Provision
The provision provides that tax-exempt bonds issued to finance privately used or
operated facilities for the furnishing of water or sewage facilities are not subject to the State
volume caps.35
Also, the provision allows Indian tribal governments to issue tax-exempt private activity
bonds for two additional types of facilities. These new facilities are facilities for the furnishing
of water36 and sewerage facilities.37 These bonds are not subject to the private activity bond
volume limitation, nor the essential government function test.
Effective Date
The provision is effective for bonds issued after the date of enactment.

31

Sec. 141(b)(6); Treas. Reg. sec. 1.141-1(b).

32

Secs. 103(b)(1) and 141.

33

Sec. 7871.

34

Sec. 7871(c).

35

To the extent an issuer previously designated facilities for the furnishing of water or sewerage facilities
when the issuer elected to carry-forward unused volume cap, the issuer shall be allowed to designate another carryforward purpose in a time and manner provided under guidance from the Secretary of the Treasury.
36

Sec. 142(a)(4).

37

Sec. 142(a)(5).
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C. Extension of Exemption from Alternative Minimum Tax Treatment
for Certain Tax-Exempt Bonds
(sec. 103 of the bill and sec. 57 of the Code)
Present Law
Present law imposes an alternative minimum tax (“AMT”) on individuals and
corporations. AMT is the amount by which the tentative minimum tax exceeds the regular
income tax. The tentative minimum tax is computed based upon a taxpayer’s alternative
minimum taxable income (“AMTI”). AMTI is the taxpayer’s taxable income modified to take
into account certain preferences and adjustments. One of the preference items is tax-exempt
interest on certain tax-exempt bonds issued for private activities (sec. 57(a)(5)). Also, in the case
of a corporation, an adjustment based on current earnings is determined, in part, by taking into
account 75 percent of items, including tax-exempt interest, that are excluded from taxable
income but included in the corporation’s earnings and profits (sec. 56(g)(4)(B)).
The American Recovery and Reinvestment Act of 2009 provided that tax-exempt interest
on private activity bonds issued in 2009 and 2010 is not an item of tax preference for purposes of
the alternative minimum tax and interest on tax exempt bonds issued in 2009 and 2010 is not
included in the corporate adjustment based on current earnings. For these purposes, a refunding
bond is treated as issued on the date of the issuance of the refunded bond (or in the case of a
series of refundings, the original bond).
The Act also provided that tax-exempt interest on private activity bonds issued in 2009
and 2010 to currently refund a private activity bond issued after December 31, 2003, and before
January 1, 2009, is not an item of tax preference for purposes of the alternative minimum tax.
Also, tax-exempt interest on bonds issued in 2009 and 2010 to currently refund a bond issued
after December 31, 2003, and before January 1, 2009, is not included in the corporate adjustment
based on current earnings.
Explanation of Provision
The provision extends the minimum tax treatment of interest on tax-exempt bonds
provided by the American Recovery and Reinvestment Act of 2009 to bonds issued in 2011.
Effective Date
The provision applies to interest on bonds issued after December 31, 2010.
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D. Extension and Additional Allocations of Recovery Zone Bond Authority
(sec. 104 of the bill and sec. 1400U-2-1400U-3 of the Code)
Present Law
In general
Issuers may issue recovery zone economic development bonds and recovery zone facility
bonds with respect to a recovery zone. A recovery zone is (1) any area designated by an issuer
as having significant poverty, unemployment, rate of home foreclosures, or general distress; (2)
any area designated by the issuer as economically distressed by reason of the closure or
realignment of a military installation pursuant to the Defense Base Closure and Realignment Act
of 1990, or (3) any area for which a designation as an empowerment zone or renewal community
is in effect.
There is a national recovery zone economic development bond limitation of $10 billion.
In addition, there is a separate national recovery zone facility bond limitation of $15 billion.
Present law requires that the Secretary allocate these bond limitations among the States in the
proportion that each State’s employment decline bears to the national decline in employment (the
aggregate 2008 State employment declines for all States). The allocations are adjusted to the
extent necessary to ensure that no State receives less than 0.9 percent of each recovery zone bond
limitation.
In turn, each State is to reallocate its allocation among the counties (parishes) and large
municipalities in such State in the proportion that each such county or municipality’s 2008
employment decline bears to the aggregate employment declines for all counties and
municipalities in such State. In calculating the local employment decline with respect to a
county, the portion of such decline attributable to a large municipality is disregarded for
purposes of determining the county’s portion of the State employment decline and is attributable
to the large municipality only.
The “2008 State employment decline” means, with respect to any State, the excess (if
any) of (i) the number of individuals employed in such State as determined for December 2007,
over (ii) the number of individuals employed in such State as determined for December 2008.
The term “large municipality” means a municipality with a population of more than 100,000.
Recovery zone economic development bonds
A recovery zone economic development bond is a Build America Bond (a type of taxable
governmental bond) that entitles the issuer of such bonds to receive a refundable tax credit
(payment) equal to 45 percent of the interest payable on an interest payment date.
A recovery zone economic development bond is a Build America Bond issued as part of
an issue if 100 percent of the available project proceeds of such issue are to be used for one or
more qualified economic development purposes and the issuer designates such bond as a
recovery zone economic development bond. A qualified economic development purpose means
expenditures for purposes of promoting development or other economic activity in a recovery
zone, including (1) capital expenditures paid or incurred with respect to property located in such
9

zone, (2) expenditures for public infrastructure and construction of public facilities located in a
recovery zone and (3) expenditures for job training and educational programs.
The aggregate face amount of bonds which may be designated by any issuer cannot
exceed the amount of the recovery zone economic development bond limitation allocated to such
issuer. Recovery zone economic development bonds must be issued before January 1, 2011.
Recovery zone facility bonds
A recovery zone facility bond is any bond issued as part of an issue if: (1) 95 percent or
more of the net proceeds of such issue are to be used for recovery zone property and (2) such
bond is issued before January 1, 2011, and (3) the issuer designates such bond as a recovery zone
facility bond. The aggregate face amount of bonds which may be designated by any issuer
cannot exceed the amount of the recovery zone facility bond limitation allocated to such issuer.
Under the provision, the term “recovery zone property” means any property subject to
depreciation to which section 168 applies (or would apply but for section 179) if (1) such
property was acquired by the taxpayer by purchase after the date on which the designation of the
recovery zone took effect; (2) the original use of such property in the recovery zone commences
with the taxpayer; and (3) substantially all of the use of such property is in the recovery zone and
is in the active conduct of a qualified business by the taxpayer in such zone. The term “qualified
business” means any trade or business except that the rental to others of real property located in a
recovery zone shall be treated as a qualified business only if the property is not residential rental
property (as defined in section 168(e)(2)) and does not include any trade or business consisting
of the operation of any facility described in section 144(c)(6)(B) (i.e., any private or commercial
golf course, country club, massage parlor, hot tub facility, suntan facility, racetrack or other
facility used for gambling, or any store the principal purpose of which is the sale of alcoholic
beverages for consumption off premises).
Subject to the following exceptions and modifications, issuance of recovery zone facility
bonds is subject to the general rules applicable to issuance of qualified private activity bonds:
1. Issuance of the bonds is not subject to the aggregate annual State private activity bond
volume limits (sec. 146);
2. The restriction on acquisition of existing property does not apply (sec. 147(d));
Explanation of Provision
The provision extends for one additional year the period for issuing recovery zone
economic development bonds and recovery zone facility bonds (through December 31, 2011).
The provision provides for a second allocation of $10 billion of recovery zone economic
development bonds and $15 billion of recovery zone facility bonds. This second allocation is
made in the proportion that each State’s 2009 unemployment number bears to the aggregate of
the 2009 unemployment numbers for all States. The second round of allocations is adjusted to
the extent necessary to ensure that no State receives less than 0.9 percent of each recovery zone
bond limitation, before the reduction discussed below.
10

Similar to present law, each State is to reallocate its allocation among the counties
(parishes) and large municipalities in such State in the proportion that each such county or
municipality’s 2009 unemployment number bears to the aggregate 2009 unemployment number
for all counties and municipalities in such State. In the case of any large municipality, any
portion of which is in a county, such portion is treated as part of the municipality and not part of
the county.
A State is required to reduce, but not below zero, each allocation to a county or large
municipality by the amount of the first (present law) recovery zone economic development bond
allocation. Similarly, each county or large municipality’s second allocation of recovery zone
facility bond allocation is reduced, but not below zero, by the amount of the first recovery zone
facility bond allocation. These reductions are made without regard to any waiver of allocation
made by the county or large municipality. For purposes of the limitations on the amount of
bonds that may be designated, any amount of the national allocation that is not allocated by a
State to a county or large municipality as a result of such reduction shall be treated as not
allocated to any issuer, including the State itself.
Under present law and under the bill, a county or municipality may waive any portion of
an allocation made to it. The provision further provides that a county or municipality is deemed
to waive back to the State the portion of an allocation made to a county or municipality that is
not used to issue bonds by May 1, 2011. This rule applies to all allocations, including the first
round of allocations made in 2009. No negative inference is intended regarding State laws
enacted prior to the date of enactment which deem a county or municipality’s allocation waived
before May 1, 2011. Any waived allocation may be used or reallocated by the State.
The term “2009 unemployment number” means, with respect to any State, county or
municipality, the number of individuals in such State, county, or municipality who were
determined to be unemployed by the Bureau of Labor Statistics for December 2009.
Effective Date
The provision is effective on the date of enactment.
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E. Allow the New Markets Tax Credit for Purposes of the Alternative Minimum Tax
(sec. 105 of the bill and sec. 38 of the Code)
Present Law
Present law imposes an alternative minimum tax (“AMT”) on individuals. The AMT is
the amount by which the tentative minimum tax exceeds the regular income tax.38 An
individual’s tentative minimum tax is an amount equal to specified rates of tax imposed on the
excess of the alternative minimum taxable income over an exemption amount. To the extent the
tentative minimum tax exceeds the regular tax, a taxpayer is subject to the alternative minimum
tax.
The new markets tax credit cannot be used offset AMT liability because business tax
credits generally may not exceed the excess of the taxpayer’s income tax liability over the
tentative minimum tax (or, if greater, 25 percent of the regular tax liability in excess of $25,000).
Credits not allowed may be carried back one year and carried over for up to 20 years.
Explanation of Provision
The provision treats the tentative minimum tax as being zero for purposes of determining
the tax liability limitation with respect to the new markets tax credit.
Thus, the new markets tax credit may offset the alternative minimum tax liability. The
provision is not effective for qualified equity investments made after December 31, 2011.
Effective Date
The provision applies to qualified equity investments (as defined in section 45D(b))
initially made after March 15, 2010.

38

Sec. 55(a).
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F. Extension of Tax-Exempt Eligibility for Loans Guaranteed
by Federal Home Loan Banks
(sec. 106 of the bill and sec. 149 of the Code)
Present Law
In general
Interest paid on bonds issued by State and local governments generally is excluded from
gross income for Federal income tax purposes. However, the exclusion generally does not apply
to State and local bonds that are Federally guaranteed. Under present law, a bond is Federally
guaranteed if: (1) the payment of principal or interest with respect to such bond is guaranteed (in
whole or in part) by the United States (or any agency or instrumentality thereof); (2) such bond is
issued as part of an issue and five percent or more of the proceeds of such issue is to be (a) used
in making loans the payment of principal or interest with respect to which is guaranteed (in
whole or in part) by the United States (or any agency or instrumentality thereof), or (b) invested
directly or indirectly in Federally insured deposits or accounts; or (3) the payment of principal or
interest on such bond is otherwise indirectly guaranteed (in whole or in part) by the United States
(or any agency or instrumentality thereof).
The Federal guarantee restriction was enacted in 1984 with certain exceptions for certain
guarantee programs in existence at that time. The exceptions include guarantees by: the Federal
Housing Administration; the Department of Veterans’ Affairs; the Federal National Mortgage
Association; the Federal Home Loan Mortgage Association; the Government National Mortgage
Association; the Student Loan Marketing Association; and the Bonneville Power Authority. The
exception also includes guarantees for certain housing programs. These are: (a) private activity
bonds for a qualified residential rental project or a housing program obligation under section
11(b) of the United States Housing Act of 1937; (b) a qualified mortgage bond; or (c) a qualified
veterans’ mortgage bond.
Special rule for the Federal Home Loan Bank
Under a special rule, bonds issued by State and local governments are not treated as
Federally guaranteed by reason of any guarantee provided by any Federal Home Loan Bank of a
bond issued after the date of enactment and before January 1, 2011, if such bank made a
guarantee of such bond in connection with such issuance.
This exception to the Federal guarantee prohibition does not apply to any guarantee by a
Federal home loan bank unless such bank meets safety and soundness collateral requirements for
such guarantees which are at least as stringent as the regulatory requirements for guarantees by
Federal home loan banks as in effect on April 9, 2008.
Explanation of Provision
The provision provides a one-year extension (through December 31, 2011) of the special
rule for Federal Home Loan Bank.

13

Effective Date
The provision applies to guarantees made after December 31, 2010.
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G. Extension of Temporary Modification of Small Issuer Rules for Allocation
of Tax-Exempt Interest Expense by Financial Institutions
(sec. 107 of the bill and sec. 265 of the Code)
Present Law
In general
Present law disallows a deduction for interest on indebtedness incurred or continued to
purchase or carry obligations the interest on which is exempt from tax.39 In general, an interest
deduction is disallowed only if the taxpayer has a purpose of using borrowed funds to purchase
or carry tax-exempt obligations; a determination of the taxpayer’s purpose in borrowing funds is
made based on all of the facts and circumstances.40
Exception for certain obligations of qualified small issuers
The general rule in section 265(b), denying financial institutions’ interest expense
deductions allocable to tax-exempt obligations, does not apply to “qualified tax-exempt
obligations.”41 Instead, as discussed in the next section, only 20 percent of the interest expense
allocable to “qualified tax-exempt obligations” is disallowed.42 A “qualified tax-exempt
obligation” is a tax-exempt obligation that (1) is issued after August 7, 1986, by a qualified small
issuer, (2) is not a private activity bond, and (3) is designated by the issuer as qualifying for the
exception from the general rule of section 265(b).
A “qualified small issuer” is an issuer that reasonably anticipates that the amount of taxexempt obligations that it will issue during the calendar year will be $10 million or less.43 The
Code specifies the circumstances under which an issuer and all subordinate entities are
aggregated.44 For purposes of the $10 million limitation, an issuer and all entities that issue
obligations on behalf of such issuer are treated as one issuer. All obligations issued by a
subordinate entity are treated as being issued by the entity to which it is subordinate. An entity
formed (or availed of) to avoid the $10 million limitation and all entities benefiting from the
device are treated as one issuer.
Composite issues (i.e., combined issues of bonds for different entities) qualify for the
“qualified tax-exempt obligation” exception only if the requirements of the exception are met
with respect to (1) the composite issue as a whole (determined by treating the composite issue as
39

Sec. 265(a).

40

See Rev. Proc. 72-18, 1972-1 C.B. 740.

41

Sec. 265(b)(3).

42

Secs. 265(b)(3)(A), 291(a)(3) and 291(e)(1).

43

Sec. 265(b)(3)(C).

44

Sec. 265(b)(3)(E).
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a single issue) and (2) each separate lot of obligations that is part of the issue (determined by
treating each separate lot of obligations as a separate issue).45 Thus a composite issue may
qualify for the exception only if the composite issue itself does not exceed $10 million, and if
each issuer benefitting from the composite issue reasonably anticipates that it will not issue more
than $10 million of tax-exempt obligations during the calendar year, including through the
composite arrangement.
Treatment of financial institution preference items
Section 291(a)(3) reduces by 20 percent the amount allowable as a deduction with respect
to any financial institution preference item. Financial institution preference items include
interest on debt to carry tax-exempt obligations acquired after December 31, 1982, and before
August 8, 1986.46 Section 265(b)(3) treats qualified tax-exempt obligations as if they were
acquired on August 7, 1986. As a result, the amount allowable as a deduction by a financial
institution with respect to interest incurred to carry a qualified tax-exempt obligation is reduced
by 20 percent.
Special rule for 2009 and 2010
Modifications to qualified small issuer exception
With respect to tax-exempt obligations issued during 2009 and 2010, the special rule
increases from $10 million to $30 million the annual limit for qualified small issuers.
In addition, in the case of “qualified financing issue” issued in 2009 or 2010, the special
rule applies the $30 million annual volume limitation at the borrower level (rather than at the
level of the pooled financing issuer). Thus, for the purpose of applying the requirements of the
section 265(b)(3) qualified small issuer exception, the portion of the proceeds of a qualified
financing issue that are loaned to a “qualified borrower” that participates in the issue are treated
as a separate issue with respect to which the qualified borrower is deemed to be the issuer.
A “qualified financing issue” is any composite, pooled or other conduit financing issue
the proceeds of which are used directly or indirectly to make or finance loans to one or more
ultimate borrowers all of whom are qualified borrowers. A “qualified borrower” means (1) a
State or political subdivision of a State or (2) an organization described in section 501(c)(3) and
exempt from tax under section 501(a). Thus, for example, a $100 million pooled financing issue
that was issued in 2009 could qualify for the section 265(b)(3) exception if the proceeds of such
issue were used to make four equal loans of $25 million to four qualified borrowers. However, if
(1) more than $30 million were loaned to any qualified borrower, (2) any borrower were not a
qualified borrower, or (3) any borrower would, if it were the issuer of a separate issue in an
amount equal to the amount loaned to such borrower, fail to meet any of the other requirements

45

Sec. 265(b)(3)(F).

46

Sec. 291(e)(1).
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of section 265(b)(3), the entire $100 million pooled financing issue would fail to qualify for the
exception.
For purposes of determining whether an issuer meets the requirements of the small issuer
exception, qualified 501(c)(3) bonds issued in 2009 or 2010 are treated as if they were issued by
the 501(c)(3) organization for whose benefit they were issued (and not by the actual issuer of
such bonds). In addition, in the case of an organization described in section 501(c)(3) and
exempt from taxation under section 501(a), requirements for “qualified financing issues” shall be
applied as if the section 501(c)(3) organization were the issuer. Thus, in any event, an
organization described in section 501(c)(3) and exempt from taxation under section 501(a) shall
be limited to the $30 million per issuer cap for qualified tax exempt obligations described in
section 265(b)(3).
Explanation of Provision
The provision extends the temporary modifications to the qualified small issuer exception
for one additional year (through 2011).
Effective Date
The provision is effective for obligations issued after December 31, 2010.
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TITLE III − FOREIGN PROVISIONS
A. Rules to Prevent Splitting Foreign Tax Credits From the
Income to Which They Relate
(sec. 301 of the bill and new sec. 909 of the Code)
Present Law
The United States employs a worldwide tax system under which U.S. resident individuals
and domestic corporations generally are taxed on all income, whether derived in the United
States or abroad; the foreign tax credit provides relief from double taxation. Subject to the
limitations discussed below, a U.S. taxpayer is allowed to claim a credit against its U.S. income
tax liability for the foreign income taxes that it pays or accrues. A domestic corporation that
owns at least 10 percent of the voting stock of a foreign corporation is allowed a deemed-paid
credit for foreign income taxes paid by the foreign corporation that the domestic corporation is
deemed to have paid when the foreign corporation’s earnings are distributed or included in the
domestic corporation’s income under the provisions of subpart F.47
A foreign tax credit is available only for foreign income, war profits, and excess profits
taxes, and for certain taxes imposed in lieu of such taxes.48 Other foreign levies generally are
treated as deductible expenses. Treasury regulations under section 901 provide detailed rules for
determining whether a foreign levy is a creditable income tax.
The foreign tax credit is elective on a year-by-year basis. In lieu of electing the foreign
tax credit, U.S. persons generally are permitted to deduct foreign taxes.49
Deemed-paid foreign tax credit
Domestic corporations owning at least 10 percent of the voting stock of a foreign
corporation are treated as if they had paid a share of the foreign income taxes paid by the foreign
corporation in the year in which that corporation’s earnings and profits become subject to U.S.
tax as dividend income of the U.S. shareholder.50 This credit is the deemed-paid or indirect
foreign tax credit. A domestic corporation may also be deemed to have paid taxes paid by a
second-, third-, fourth-, fifth-, or sixth-tier foreign corporation, if certain requirements are
satisfied.51 Foreign taxes paid below the third tier are eligible for the deemed-paid credit only
with respect to taxes paid in taxable years during which the payor is a controlled foreign
47

Secs. 901, 902, 960. Similar rules apply under sections 1291(g) and 1293(f) with respect to income that
is includible under the passive foreign investment company (“PFIC”) rules.
48

Secs. 901(b), 903.

49

Sec. 164(a)(3).

50

Sec. 902(a).

51

Sec. 902(b).
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corporation (“CFC”). Foreign taxes paid below the sixth tier are not eligible for the deemed-paid
credit. In addition, a deemed-paid credit generally is available with respect to subpart F
inclusions and inclusions under the PFIC provisions.52
The amount of foreign tax eligible for the indirect credit is added to the actual dividend or
inclusion (the dividend or inclusion is said to be “grossed-up”) and is included in the domestic
corporate shareholder’s income; accordingly, the shareholder is treated as if it had received its
proportionate share of pre-tax profits of the foreign corporation and paid its proportionate share
of the foreign tax paid by the foreign corporation.53
For purposes of computing the deemed-paid foreign tax credit, dividends (or other
inclusions) are considered made first from the post-1986 pool of all the distributing foreign
corporation’s accumulated earnings and profits.54 Accumulated earnings and profits for this
purpose include the earnings and profits of the current year undiminished by the current
distribution (or other inclusion).55 Dividends in excess of the pool of post-1986 undistributed
earnings and profits are treated as paid out of pre-1987 accumulated profits and are subject to the
ordering principles of pre-1986 Act law.56
Foreign tax credit limitation
The foreign tax credit generally is limited to a taxpayer’s U.S. tax liability on its foreignsource taxable income (as determined under U.S. tax accounting principles).57 This limit is
intended to ensure that the credit serves its purpose of mitigating double taxation of foreignsource income without offsetting U.S. tax on U.S.-source income. The limit is computed by
multiplying a taxpayer’s total U.S. tax liability for the year by the ratio of the taxpayer’s foreignsource taxable income for the year to the taxpayer’s total taxable income for the year. If the total
amount of foreign income taxes paid and deemed paid for the year exceeds the taxpayer’s
foreign tax credit limitation for the year, the taxpayer may carry back the excess foreign taxes to
the previous taxable year or carry forward the excess taxes to one of the succeeding 10 taxable
years.58
The foreign tax credit limitation is generally applied separately for income in two
different categories (referred to as “baskets”), passive basket income and general basket
52

Secs. 960(a), 1291(g), 1293(f).

53

Sec. 78.

54

Sec. 902(c)(6)(B). Earnings and profits computations for these purposes are to be made under U.S.
concepts. Secs. 902(c)(1), 964(a).
55

Sec. 902(c)(1).

56

Sec. 902(c)(6).

57

Secs. 901, 904.

58

Sec. 904(c).
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income.59 Passive basket income generally includes investment income such as dividends,
interest, rents, and royalties.60 General basket income is all income that is not in the passive
basket. Because the foreign tax credit limitation must be applied separately to income in these
two baskets, credits for foreign tax imposed on income in one basket cannot be used to offset
U.S. tax on income in the other basket.
Income that would otherwise constitute passive basket income is treated as general basket
income if it is earned by a qualifying financial services entity (and certain other requirements are
met).61 Passive income is also treated as general basket income if it is high-taxed income (i.e., if
the foreign tax rate is determined to exceed the highest rate of tax specified in section 1 or 11, as
applicable).62 Dividends (and subpart F inclusions), interest, rents, and royalties received from a
CFC by a U.S. person that owns at least 10 percent of the CFC are assigned to a separate
limitation basket by reference to the basket of income out of which the dividend or other
payment is made.63 Dividends received by a 10-percent corporate shareholder from a foreign
corporation that is not a CFC are also categorized on a look-through basis.64
Explanation of Provision
The provision adopts a matching rule to prevent the separation of creditable foreign taxes
from the associated foreign income. In general, the provision states that when there is a foreign
tax credit splitting event with respect to a foreign income tax paid or accrued by the taxpayer,
such tax is not taken into account for purposes of the Code before the taxable year in which the
related income is taken into account by the taxpayer under chapter 1 of the Code. In addition, if
there is a foreign tax credit splitting event with respect to a foreign income tax paid or accrued by
a section 902 corporation, that tax is not taken into account for purposes of section 902 or 960, or
for purposes of determining earnings and profits under section 964(a), before the taxable year in
which the related income is taken into account under chapter 1 of the Code by the section 902
corporation, or a domestic corporation that meets the ownership requirements of section 902(a)

59

Sec. 904(d). Separate foreign tax credit limitations also apply to certain categories of income described
in other sections. See, e.g., secs. 901(j), 904(h)(10), 865(h).
60

Sec. 904(d)(2)(B). Passive income is defined by reference to the definition of foreign personal holding
company income in section 954(c), and thus generally includes dividends, interest, rents, royalties, annuities, net
gains from certain property or commodities transactions, foreign currency gains, income equivalent to interest,
income from notional principal contracts, and income from certain personal service contracts. Exceptions apply for
certain rents and royalties derived in an active business and for certain income earned by dealers in securities or
other financial instruments. Passive category income also includes amounts that are includible in gross income
under section 1293 (relating to PFICs) and dividends received from certain DISCs and FSCs.
61

Sec. 904(d)(2)(C), (D).

62

Sec. 904(d)(2)(F).

63

Sec. 904(d)(3).

64

Sec. 904(d)(4).
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or (b) with respect to the section 902 corporation. Thus, such tax is not added to the section 902
corporation’s foreign tax pool, and its earnings and profits are not reduced by such tax.
In the case of a partnership, the provision’s matching rule is applied at the partner level,
and, except as otherwise provided by the Secretary, a similar rule applies in the case of any S
corporation or trust. The Secretary may also issue regulations to establish the applicability of
this matching rule to a regulated investment company that elects under section 853 for the
foreign income taxes it pays to be treated as creditable to its shareholders under section 901.
For purposes of the provision, there is a “foreign tax credit splitting event” with respect to
a foreign income tax if the related income is (or will be) taken into account under chapter 1 of
the Code by a covered person.65 A “foreign income tax” is any income, war profits, or excess
profits tax paid or accrued to any foreign country or to any possession of the United States. This
term includes any tax paid in lieu of such a tax within the meaning of section 903. “Related
income” means, with respect to any portion of any foreign income tax, the income (or, as
appropriate, earnings and profits), calculated under U.S. tax principles, to which such portion of
foreign income tax relates. For purposes of determining related income, the Secretary may
provide rules on the treatment of losses, deficits in earnings and profits, and certain timing
differences between U.S. and foreign tax law. Moreover, it is not intended that differences in the
timing of when income is taken into account for U.S. and foreign tax purposes (e.g., as a result of
differences in the U.S. and foreign tax accounting rules) should create a foreign tax credit
splitting event in cases in which the same person pays the foreign tax and takes into account the
related income, but in different taxable periods.
With respect to any person who pays or accrues a foreign income tax (hereafter referred
to in this paragraph as the “payor”), a “covered person” is: (1) any entity in which the payor
holds, directly or indirectly, at least a 10-percent ownership interest (determined by vote or
value); (2) any person that holds, directly or indirectly, at least a 10-percent ownership interest
(determined by vote or value) in the payor; (3) any person that bears a relationship to the payor
described in section 267(b) or 707(b) (including by application of the constructive ownership
rules of section 267(c)); and (4) any other person specified by the Secretary. Accordingly, the
Secretary may issue regulations that treat an unrelated counterparty as a covered person in
certain sale-repurchase transactions and certain other transactions deemed abusive.
A “section 902 corporation” is any foreign corporation with respect to which one or more
domestic corporations meets the ownership requirements of section 902(a) or (b).
Except as otherwise provided by the Secretary, in the case of any foreign income tax not
currently taken into account by reason of the provision’s matching rule, such tax is taken into
account as a foreign income tax paid or accrued in the taxable year in which, and to the extent
that, the taxpayer, the section 902 corporation, or a domestic corporation that meets the
65

It is not intended that there be a foreign tax credit splitting event when, for example, a CFC pays or
accrues a foreign income tax and takes into account the related income in the same year, even though the earnings
and profits to which the foreign income tax relates may be distributed to a covered person as a dividend or included
in such covered person’s income under subpart F.
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ownership requirements of section 902(a) or (b) with respect to the section 902 corporation (as
the case may be) takes the related income into account under chapter 1 of the Code.
Accordingly, for purposes of determining the carryback and carryover of excess foreign tax
credits under section 904(c), the deduction for foreign taxes paid or accrued under section
164(a), and the extended period for claim of a credit or refund under section 6511(d)(3)(A),
foreign income taxes to which the provision applies will first be taken into account, and treated
as paid or accrued, in the year in which the related foreign income is taken into account.
Notwithstanding the preceding rule, foreign taxes are translated into U.S. dollars in the year in
which the taxes are paid or accrued under the general rules of section 986 rather than the year in
which the related income is taken into account. The Secretary may issue regulations or other
guidance providing additional exceptions.
The Secretary is also granted authority to issue regulations or other guidance as is
necessary or appropriate to carry out the purposes of the provision. Such guidance may include
providing successor rules addressing circumstances such as where, with respect to a foreign tax
credit splitting event, the person who pays or accrues the foreign income tax or any covered
person is liquidated. This grant of authority also allows the Secretary to provide appropriate
exceptions from the application of the provision as well as to provide guidance as to how the
provision applies in the case of any foreign tax credit splitting event involving a hybrid
instrument. It is anticipated that the Secretary may also provide guidance as to the proper
application of the provision in cases involving disregarded payments, group relief, or other
arrangements having a similar effect.
An example of a foreign tax credit splitting event involving a hybrid instrument subject to
the provision is as follows. U.S. Corp., a domestic corporation, wholly owns CFC1, a country A
corporation. CFC1, in turn, wholly owns CFC2, a country A corporation. CFC2 is engaged in
an active business that generates $100 of income. CFC2 issues a hybrid instrument to CFC1.
This instrument is treated as equity for U.S. tax purposes but as debt for foreign tax purposes.
Under the terms of the hybrid instrument, CFC2 accrues (but does not pay currently) interest to
CFC1 equal to $100. As a result, CFC2 has no income for country A tax purposes, while CFC1
has $100 of income, which is subject to country A tax at a 30 percent rate. For U.S. tax
purposes, CFC2 still has $100 of earnings and profits (the accrued interest is ignored since the
United States views the hybrid instrument as equity), while CFC1 has paid $30 of foreign taxes.
Under the provision, the related income with respect to the $30 of foreign taxes paid by CFC1 is
the $100 of earnings and profits of CFC2.
Effective Date
In general, the provision is effective with respect to foreign income taxes paid or accrued
by U.S. taxpayers and section 902 corporations after December 31, 2010.
The provision also applies to foreign income taxes paid or accrued by a section 902
corporation on or before December 31, 2010 (and not deemed paid under section 902(a) or 960
on or before such date), but only for purposes of applying sections 902 and 960 with respect to
periods after such date (the “deemed-paid transition rule”). Accordingly, such rule applies for
purposes of applying section 902 and 960 to dividends paid, and inclusions under section 951(a)
that occur, after December 31, 2010. However, no adjustment is made to a section 902
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corporation’s earnings and profits for the amount of any foreign income taxes suspended under
the deemed-paid transition rule, either at the time of suspension or when such taxes are
subsequently taken into account under the provision.

23

B. Denial of Foreign Tax Credit with Respect to Foreign Income Not Subject
to United States Taxation by Reason of Covered Asset Acquisitions
(sec. 302 of the bill and new sec. 901(m) of the Code)
Present Law
Foreign Tax Credit
The United States employs a worldwide tax system under which U.S. resident individuals
and domestic corporations generally are taxed on all income, whether derived in the United
States or abroad; the foreign tax credit provides relief from double taxation. Subject to the
limitations discussed below, a U.S. taxpayer is allowed to claim a credit against its U.S. income
tax liability for the foreign income taxes that it pays. A domestic corporation that owns at least
10 percent of the voting stock of a foreign corporation is allowed a “deemed-paid” credit for
foreign income taxes paid by the foreign corporation that the domestic corporation is deemed to
have paid when the related income is distributed or is included in the domestic corporation’s
income under the provisions of subpart F.66
The foreign tax credit is elective on a year-by-year basis. In lieu of electing the foreign
tax credit, U.S. persons generally are permitted to deduct foreign taxes.67
Deemed-paid foreign tax credit
U.S. corporations owning at least 10 percent of the voting stock of a foreign corporation
are treated as if they had paid a share of the foreign income taxes paid by the foreign corporation
in the year in which that corporation’s E&P become subject to U.S. tax as dividend income of
the U.S. shareholder.68 This credit is the “deemed-paid” or “indirect” foreign tax credit. A U.S.
corporation may also be deemed to have paid foreign income taxes paid by a second-, third-,
fourth-, fifth-, or sixth-tier foreign corporation, if certain requirements are satisfied.69 Foreign
income taxes paid below the third tier are eligible for the deemed-paid credit only with respect to
foreign income taxes paid in taxable years during which the payor is a controlled foreign
corporation (“CFC”). Foreign income taxes paid below the sixth tier are not eligible for the
deemed-paid credit. In addition, a deemed-paid credit generally is available with respect to
subpart F inclusions.70 Moreover, a deemed-paid credit generally is available with respect to
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Secs. 901, 902, 960. Similar rules apply under sections 1291(g) and 1293(f) with respect to income that
is includible under the passive foreign investment company (“PFIC”) rules.
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Sec. 164(a)(3).

68

Sec. 902(a).
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Sec. 902(b).

70

Sec. 960(a).
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inclusions under the PFIC provisions by U.S. corporations meeting the requisite ownership
threshold.71
The amount of foreign income tax eligible for the indirect credit is added to the actual
dividend or inclusion (the dividend or inclusion is said to be “grossed-up”) and is included in the
U.S. corporate shareholder’s income; accordingly, the shareholder is treated as if it had received
its proportionate share of pre-tax profits of the foreign corporation and paid its proportionate
share of the foreign income tax paid by the foreign corporation.72
For purposes of computing the deemed-paid foreign tax credit, dividends (or other
inclusions) are considered made first from the post-1986 pool of all the distributing foreign
corporation’s accumulated E&P.73 Accumulated E&P for this purpose include the E&P of the
current year undiminished by the current distribution (or other inclusion).74 Dividends in excess
of the accumulated pool of post-1986 undistributed E&P are treated as paid out of pre-1987
accumulated profits and are subject to the ordering principles of pre-1986 Act law.75
Foreign tax credit limitation
The foreign tax credit generally is limited to a taxpayer’s U.S. tax liability on its foreignsource taxable income (as determined under U.S. tax accounting principles).76 This limit is
intended to ensure that the credit serves its purpose of mitigating double taxation of foreignsource income without offsetting U.S. tax on U.S.-source income. The limit is computed by
multiplying a taxpayer’s total U.S. tax liability for the year by the ratio of the taxpayer’s foreignsource taxable income for the year to the taxpayer’s total taxable income for the year. If the total
amount of foreign income taxes paid and deemed paid for the year exceeds the taxpayer’s
foreign tax credit limitation for the year, the taxpayer may carry the excess back to the previous
taxable year or forward to one of the succeeding 10 taxable years.77
The foreign tax credit limitation is generally applied separately to two different categories
of income (referred to as “baskets”), passive basket income and general basket income.78
71

Secs. 1291(g), 1293(f).
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Sec. 78.
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Sec. 902(c)(6)(B). Earnings and profits computations for these purposes are to be made under U.S.
concepts. Secs. 902(c)(1), 964(a).
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Sec. 902(c)(1).
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Sec. 902(c)(6).
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Secs. 901, 904.
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Sec. 904(c).
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Sec. 904(d). Separate foreign tax credit limitations also apply to certain categories of income described
in other sections. See, e.g., secs. 901(j), 904(h)(10), 865(h).
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Passive basket income generally includes investment income such as dividends, interest, rents,
and royalties.79 General basket income is all income that is not in the passive category. Because
the foreign tax credit limitation must be applied separately to income in these two baskets,
foreign tax imposed on income in one basket cannot be claimed as a credit against U.S. tax on
income in the other basket.
Income that would otherwise constitute passive basket income is treated as general basket
income if it is earned by a qualifying financial services entity (and certain other requirements are
met).80 Passive income is also treated as general basket income if it is high-taxed income (i.e., if
the foreign tax rate is determined to exceed the highest rate of tax specified in section 1 or 11, as
applicable).81 Dividends (and subpart F inclusions), interest, rents, and royalties received from a
CFC by a U.S. person that owns at least 10 percent of the CFC are assigned to a separate
limitation basket by reference to the basket of income out of which the dividend or other
payment is made.82 Dividends received by a 10-percent corporate shareholder from a foreign
corporation that is not a CFC are also categorized on a look-through basis.83
Items Giving Rise to Permanent Basis Differences
In general, certain elections or transactions can result in the creation of additional asset
basis eligible for cost recovery for U.S. tax purposes without a corresponding increase in the
basis of such assets for foreign tax purposes. These include: (1) a qualifying stock purchase of a
foreign corporation or domestic corporation with foreign assets for which a section 338 election
is made; (2) an acquisition of an interest in a partnership holding foreign assets for which a
section 754 election is in effect; and (3) certain other transactions involving an entity
classification (“check-the-box”) election in which a foreign entity is treated as a corporation for
foreign tax purposes and as a partnership or disregarded entity for U.S. tax purposes.84
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Sec. 904(d)(2)(B). Passive income is defined by reference to the definition of foreign personal holding
company income in section 954(c), and thus generally includes dividends, interest, rents, royalties, annuities, net
gains from certain property or commodities transactions, foreign currency gains, income equivalent to interest,
income from notional principal contracts, and income from certain personal service contracts. Exceptions apply for
certain rents and royalties derived in an active business and for certain income earned by dealers in securities or
other financial instruments. Passive category income also includes amounts that are includible in gross income
under section 1293 (relating to PFICs) and dividends received from certain DISCs and FSCs.
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Sec. 904(d)(2)(C), (D).
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Treas. Reg. sec. 301.7701-1, et seq.

26

Section 338 elections
In general, the basis of stock acquired by a U.S. taxpayer or a foreign subsidiary of a U.S.
taxpayer is its cost,85and there is no adjustment to the basis of the assets held by the acquired
corporation.86 In certain circumstances, however, taxpayers may elect to treat a qualifying
purchase of 80 percent of the stock of a target corporation (a “qualified stock purchase”) as a
purchase of the underlying assets of the target corporation.87 For this purpose, a “qualified stock
purchase” is any transaction or series of transactions in which stock (meeting the requirements of
section 1504(a)(2)) of one corporation is acquired by another corporation by purchase during the
12-month acquisition period.88
Two alternatives exist for making a section 338 election when there is a qualifying stock
purchase—one bilateral and one unilateral. A bilateral election, which is made pursuant to
section 338(h)(10), requires a corporation to make a qualifying purchase of 80 percent of the
stock of a domestic target corporation89 that is a member of a selling consolidated group (or
affiliated group if no election to file a consolidated return has been made), or a qualifying
purchase of 80 percent of the stock of an S corporation by a corporation from S corporation
shareholders. The election is made jointly by the buyer and seller of the stock and must be made
by the 15th day of the ninth month beginning after the month in which the acquisition date
occurs. Pursuant to this election, the assets (rather than the stock) of the target corporation are
deemed to have been sold in a single transaction at the close of the acquisition date, and the
target corporation is deemed to have liquidated. The asset sale is taken into account by the target
prior to its acquisition by the purchasing corporation.90
With a unilateral election, which is made pursuant to section 338(g), the purchasing
corporation treats a qualified stock purchase of a corporation (including a foreign corporation) as
a deemed asset acquisition, whether or not the seller of the stock is a corporation. Pursuant to
this election, the seller or sellers recognize gain or loss on the stock sale, and the target
corporation also recognizes gain or loss on the deemed asset sale. The deemed asset acquisition
85

Secs. 1011, 1012.
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See sec. 1016.
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Sec. 338(a).
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Sec. 338(d)(3). Under section 1504(a)(2), the ownership of stock of any corporation meets the
requirements of an affiliated group if it (A) possesses at least 80 percent of the total voting power of the stock of
such corporation, and (B) has a value equal to at least 80 percent of the total value of the stock of such corporation.
Further, section 1504(a)(4) states that for purposes of meeting the 80-percent requirement, the term stock does not
include any stock which (A) is not entitled to vote, (B) is limited and preferred as to dividends and does not
participate in corporate growth to any significant extent, (C) has redemption and liquidation rights which do not
exceed the issue price of such stock, and (D) is not convertible into another class of stock.
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A foreign corporation cannot be the target corporation in the case of a section 338(h)(10) election. See
Treas. Reg. sec. 1.338(h)(10)-1(b)(1), (2), (3).
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Sec. 338(h)(10); Treas. Regs. sec. 1.338(h)(10)-1(d)(3).
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also eliminates the historic E&P of the target corporation. In general, in cases in which the target
corporation is foreign and the seller is a U.S. person or a CFC, the deemed asset sale has U.S. tax
consequences.91 However, when the seller is neither a U.S. person nor a CFC, generally no U.S.
tax consequences result from the deemed asset sale.92 The election is made by the purchasing
corporation and must be made by the 15th day of the ninth month beginning after the month in
which the acquisition date occurs.
Pursuant to a section 338 election, the target corporation is treated as (1) having sold all
of its assets at the close of the acquisition date at fair market value in a single transaction, and (2)
a new corporation that purchased all of the assets as of the beginning of the day after the
acquisition date.93 Accordingly, the aggregate basis of the assets of the target equals the sum of
(1) the grossed-up basis of the purchasing corporation’s recently purchased stock, and (2) the
basis of the purchasing corporation’s nonrecently purchased stock, with appropriate adjustments
for liabilities and other relevant items under the regulations.94
Since a section 338 election is relevant solely for U.S. tax purposes, the adjustment to the
basis of the assets of a foreign target corporation (or a foreign branch of a domestic corporation)
that increases the amount of depreciation, amortization, depletion, or gain for purposes of
calculating U.S. taxable income or E&P results in no corresponding adjustment for foreign
income tax purposes. As a result, cost recovery deductions attributable to such additional basis
generally result in a permanent difference between (1) the foreign taxable income upon which
foreign income tax is levied, and (2) the U.S. taxable income (or E&P) upon which U.S. tax is
levied (whether currently or upon repatriation) and with respect to which a foreign tax credit may
be allowed for any foreign income taxes paid.
Section 754 election
A partnership does not generally adjust the basis of partnership property following the
transfer of a partnership interest unless the partnership has made a one-time election under
section 754 for such purposes.95 If an election is in effect, adjustments to the basis of partnership
91

Section 338(h)(16) addresses the impact of the deemed asset sale on the E&P of the foreign target
corporation for purposes of determining the source and character of any amount includible in gross income as a
dividend under section 1248 to the seller.
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When a domestic corporation or a CFC is the purchaser with respect to which a section 338(g) election
is made for a foreign target corporation, the deemed asset sale may have U.S. tax consequences. For example, if the
foreign target becomes a CFC for an uninterrupted period of 30 days or more during a taxable year pursuant to
Section 951(a) prior to the purchasing corporation completing the qualified stock purchase, the deemed asset sale
may generate subpart F income for any U.S. shareholder of the foreign target corporation. Treas. Reg. sec. 1.3389(b).
93

Sec. 338(a).

94

Sec. 338(b).
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Sec. 743(a). But see section 743(d) requiring a reduction to the basis of partnership property in certain
cases where there is a substantial built-in loss.
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property are made with respect to the transferee partner to account for the difference between the
transferee partner’s proportionate share of the adjusted basis of the partnership property and the
transferee’s basis in its partnership interest.96 These adjustments are intended to adjust the basis
of partnership property to approximate the result of a direct purchase of the property by the
transferee partner. Since a section 754 election has relevance only for U.S. tax purposes, to the
extent that the underlying assets of the partnership include assets generating income subject to
foreign tax, the basis adjustments made to these assets may also result in permanent differences
between (1) the foreign taxable income upon which foreign income tax is levied, and (2) the U.S.
taxable income (or E&P) upon which U.S. tax is levied (whether currently or upon repatriation)
and with respect to which a foreign tax credit may be allowed for any foreign income taxes paid.
Check-the-box election
Comparable permanent differences between foreign taxable income and U.S. taxable
income (or E&P) may also be achieved as a result of making a check-the-box election. Since a
check-the-box election generally has no effect for foreign tax purposes, a sale of a wholly-owned
foreign corporation for which an election to be disregarded is in effect will be respected as the
sale of the corporation for foreign tax purposes but treated as the sale of branch assets for U.S.
tax purposes. If the purchaser is a U.S. taxpayer or a foreign entity owned by a U.S. taxpayer,
the U.S. taxpayer may have additional asset basis eligible for cost recovery for U.S. tax purposes
without a corresponding increase in the tax basis of such assets for foreign tax purposes. In this
case, there would be a permanent difference between (1) the foreign taxable income upon which
foreign income tax is levied, and (2) the U.S. taxable income (or E&P) upon which U.S. tax is
levied (whether currently or upon repatriation) and with respect to which a foreign tax credit may
be allowed. Similar results may be achieved through other transactions in which a check-the-box
election has been made.
Explanation of Provision
The provision denies a credit for the disqualified portion of any foreign income tax paid
or accrued in connection with a covered asset acquisition.
A “covered asset acquisition” means: (1) a qualified stock purchase (as defined in
section 338(d)(3)) to which section 338(a) applies;97 (2) any transaction that is treated as the
acquisition of assets for U.S. tax purposes and as the acquisition of stock (or is disregarded)98 for
purposes of the foreign income taxes of the relevant jurisdiction;99 (3) any acquisition of an
96

Sec. 743(b).
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This includes transaction under section 338(g) and section 338(h)(10).
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For example, the deemed liquidation of a CFC as the result of the making of an entity classification
election pursuant to Treas. Reg. sec. 301.7701-3 may result in a section 331 liquidation for U.S. tax purposes that is
disregarded for foreign income tax purposes.
99

Section 336(e) provides that, to the extent provided by the Secretary, in cases in which (1) a corporation
owns at least 80 percent of the vote and value of stock of another corporation (as defined in section 1504(a)(2)), and
(2) such corporation sells, exchanges, or distributes all of stock of such corporation, an election may be made to treat

29

interest in a partnership that has an election in effect under section 754; and (4) to the extent
provided by the Secretary, any other similar transaction. It is anticipated that the Secretary will
issue regulations identifying other similar transactions that result in an increase to the basis of
assets for U.S. tax purposes without a corresponding increase for foreign tax purposes.
The disqualified portion of any foreign income taxes paid or accrued with respect to any
covered asset acquisition, for any taxable year, is the ratio (expressed as a percentage) of (1) the
aggregate basis differences allocable to such taxable year with respect to all relevant foreign
assets, divided by (2) the income on which the foreign income tax is determined. For this
purpose, the income on which the foreign income tax is determined is the income as determined
under the law of the relevant jurisdiction. If the taxpayer fails to substantiate such income to the
satisfaction of the Secretary, then such income is determined by dividing the amount of such
foreign income tax by the highest marginal tax rate applicable to such income in the relevant
jurisdiction.
For purposes of determining the aggregate basis difference allocable to a taxable year, the
term “basis difference” means, with respect to any relevant foreign asset, the excess of (1) the
adjusted basis of such asset immediately after the covered asset acquisition, over (2) the adjusted
basis of such asset immediately before the covered asset acquisition. Thus, it is the tax basis for
U.S. tax purposes that is relevant, and not the basis as determined under the law of the relevant
jurisdiction. Because CFCs are generally limited to straight-line cost recovery, it is anticipated
that the basis difference applying U.S. tax principles will generally be less than if the taxpayer
were required to use the basis as determined under foreign law immediately before the covered
asset acquisition. However, it is anticipated that the Secretary will issue regulations identifying
those circumstances in which, for purposes of determining the adjusted basis of such assets
immediately before the covered asset acquisition, it may be acceptable to utilize the basis of such
asset under the law of the relevant jurisdiction or another reasonable method.
A built-in loss in a relevant foreign asset (i.e., in cases in which the fair market value of
the asset is less than its adjusted basis immediately before the asset acquisition) is taken into
account in determining the aggregate basis difference; however, a built-in loss cannot reduce the
aggregate basis difference allocable to a taxable year below zero.
In the case of a qualified stock purchase to which section 338(a) applies, the covered
asset acquisition is treated as occurring at the close of the acquisition date (as defined in section
338(h)(2)).
In general, the amount of the basis difference allocable to a taxable year with respect to
any relevant foreign asset is determined using the applicable cost recovery method under U.S.
tax rules. If there is a disposition of any relevant foreign asset before its cost has been entirely
this sale, exchange, or distribution as a disposition of all of the assets of the other corporation, and no gain or loss is
recognized on the sale, exchange, or distribution of the stock. To date, the Secretary has not promulgated
regulations under section 336(e) so no election may be made. Nonetheless, to the extent regulations are
promulgated under section 336(e) in the future permitting such an election to be made, a transaction to which the
section 336(e) election relates would be a covered asset acquisition.

30

recovered or of any relevant foreign asset that is not eligible for cost recovery (e.g., land), the
basis difference allocated to the taxable year of the disposition is the excess of the basis
difference with respect to such asset over the aggregate basis difference with respect to such
asset that has been allocated under this provision to all prior taxable years. Thus, any remaining
basis difference is captured in the year of the sale, and there is no remaining basis difference to
be allocated to any subsequent tax years. However, it is intended that this provision generally
apply in circumstances in which there is a disposition of a relevant foreign asset where the
associated income or gain is taken into account for purposes of determining foreign income tax
in the relevant jurisdiction.
To illustrate, assume USP, a domestic corporation, acquires 100 percent of the stock of
FT, a foreign target organized in Country F with a “u” functional currency, in a qualified stock
purchase for which a section 338(g) election is made. The tax rate in Country F is 25 percent.
Assume further that the aggregate basis difference in connection with the qualified stock
purchase is 200u, including: (1) 150u that is attributable to Asset A, with a 15-year recovery
period for U.S. tax purposes (10u of annual amortization); and (2) 50u that is attributable to
Asset B, with a 5-year recovery period (10u of annual depreciation). In each of years 1 and 2,
FT’s taxable income is 100u for local tax purposes and FT pays foreign income tax of 25u (equal
to $25 when translated at the average exchange rate for the year). As a result, the disqualified
portion of foreign income tax in each of years 1 and 2 is $5 ((10u + 10u of allocable basis
difference / 100u of foreign taxable income) x $25 foreign tax paid).
In year 3, FT’s taxable income is 140u, 40u of which is attributable to gain on the sale of
Asset B. FT’s Country F tax is 35u (equal to $35 translated at the average exchange rate for the
year). Accordingly, the disqualified portion of its foreign income taxes paid is $10 ((40u
(including 10u of annual amortization on Asset A and 30u attributable to disposition of Asset B)
of allocable basis difference / 140u of foreign taxable income) x $35 foreign tax paid).
An asset is a “relevant foreign asset” with respect to any covered asset acquisition,
whether the entity acquired is domestic or foreign, only if any income, deduction, gain, or loss
attributable to such asset (including goodwill, going concern value, and any other intangible
asset) is taken into account in determining foreign income tax in the relevant jurisdiction. For
this purpose, the term “foreign income tax” means any income, war profits, or excess profits tax
paid or accrued to any foreign country or to any possession of the United States, including any
tax paid in lieu of such a tax within the meaning of section 903. In cases in which there has been
a covered asset acquisition that involves either (1) both U.S. assets and relevant foreign assets, or
(2) assets in multiple relevant jurisdictions, it is anticipated that the Secretary may issue
regulations clarifying the manner in which any relevant foreign asset (such as intangible assets
that may relate to more than one jurisdiction) will be allocated between those jurisdictions. It is
also anticipated that the Secretary may issue regulations to clarify the extent to which income is
considered attributable to a relevant foreign asset, as well as the treatment of an asset that ceases
to be taken into account in determining the foreign income tax in the relevant jurisdiction by
some mechanism other than a disposition.
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To the extent that a foreign tax credit is disallowed, the disqualified portion is allowed as
a deduction to the extent otherwise deductible.100
The Secretary may issue regulations or other guidance as is necessary or appropriate to
carry out the purposes of this provision, including to provide (1) an exemption for certain
covered asset acquisitions, and (2) an exemption for relevant foreign assets with respect to which
the basis difference is de minimis. For example, it is anticipated that the Secretary will exclude
covered asset acquisitions that are not taxable for U.S. purposes, or in which the basis of the
relevant foreign assets is also increased for purposes of the tax laws of the relevant jurisdiction.
Effective Date
In general, the provision is effective for covered asset acquisitions after December 31,
2010. However, the provision does not apply to any covered asset acquisition with respect to
which the transferor and transferee are not related if such acquisition is (1) made pursuant to a
written agreement that was binding on May 20, 2010, and at all times thereafter, (2) described in
a ruling request101 submitted to the IRS on or before such date, or (3) described in a public
announcement or filing with the SEC on or before such date.
For this purpose, a person shall be treated as related to another person if the relationship
between such persons is described in sections 267 or 707(b).

100

Sec. 164(a)(3).

101

A private letter ruling may be relied upon only by the taxpayer requesting the ruling. Transition relief
is available only with respect to the transaction for which the ruling is requested.
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C. Separate Application of Foreign Tax Credit Limitation, Etc.,
to Items Resourced Under Treaties
(sec. 303 of the bill and sec. 904(d) of the Code)
Present Law
The United States taxes its citizens and residents (including domestic corporations) on
worldwide income. Because the countries in which income is earned also may assert their
jurisdiction to tax the same income on the basis of source, foreign-source income earned by U.S.
persons may be subject to double taxation. Subject to limitations discussed below, a U.S.
taxpayer is allowed to claim a credit against its U.S. income tax liability for foreign income taxes
paid or accrued.102 A domestic corporation that owns at least 10 percent of the voting stock of a
foreign corporation is allowed a “deemed-paid” credit for foreign income taxes paid by the
foreign corporation that the domestic corporation is deemed to have paid when the foreign
corporation's earnings are distributed or included in the domestic corporation’s income under the
provisions of subpart F.103
A foreign tax credit is available only for foreign income, war profits, and excess profits
taxes, and for certain taxes imposed in lieu of such taxes.104 Other foreign levies generally are
treated as deductible expenses. The foreign tax credit is elective on a year-by-year basis. In lieu
of electing the foreign tax credit, U.S. persons generally are permitted to deduct foreign taxes.105
The foreign tax credit generally is limited to a taxpayer’s U.S. tax liability on its foreignsource taxable income (as determined under U.S. tax accounting principles).106 This limit is
intended to ensure that the credit serves its purpose of mitigating double taxation of foreignsource income without offsetting U.S. tax on U.S.-source income. The limit is computed by
multiplying a taxpayer’s total U.S. tax liability for the year by the ratio of the taxpayer’s foreignsource taxable income for the year to the taxpayer’s total taxable income for the year. If the total
amount of foreign income taxes paid and deemed paid for the year exceeds the taxpayer’s
foreign tax credit limitation for the year, the taxpayer may carry back the excess foreign taxes to
the previous taxable year or carry forward the excess taxes to one of the succeeding 10 taxable
years.107
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Sec. 901.
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Secs. 901, 902, 960. Similar rules apply under sections 1291(g) and 1293(f) with respect to income that
is includible under the passive foreign investment company (“PFIC”) rules.
104

Secs. 901(b), 903.

105

Sec. 164(a)(3).
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Secs. 901, 904.
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Sec. 904(c).
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The foreign tax credit limitation is generally applied separately for income in two
different categories (referred to as “baskets”), passive category income and general category
income.108 Passive category income generally includes investment income such as dividends,
interest, rents, and royalties.109 General category income is all income that is not in the passive
category. Because the foreign tax credit limitation must be applied separately to income in these
two baskets, credits for foreign tax imposed on income in one basket cannot be used to offset
U.S. tax on income in the other basket.
Income that would otherwise constitute passive basket income is treated as general basket
income if it is earned by a qualifying financial services entity (and certain other requirements are
met).110 Passive income is also treated as general basket income if it is high-taxed income (i.e.,
if the foreign tax rate is determined to exceed the highest rate of tax specified in section 1 or 11,
as applicable).111 Dividends (and subpart F inclusions), interest, rents, and royalties received
from a CFC by a U.S. person that owns at least 10 percent of the CFC are assigned to a separate
basket by reference to the basket of income out of which the dividend or other payment is
made.112 Dividends received by a 10-percent corporate shareholder from a foreign corporation
that is not a CFC are also categorized on a look-through basis.113
In general, amounts derived from a foreign corporation (such as interest and dividends)
are treated as foreign-source income for U.S. foreign tax credit limitation purposes. A special
sourcing rule applies to amounts (such as interest and dividends) derived from a U.S.-owned
foreign corporation that are attributable to U.S.-source income of the foreign corporation. This
special sourcing rule treats such amounts, which would otherwise be treated as foreign source, as
U.S. source.114 For these purposes, a U.S.-owned foreign corporation is a foreign corporation
108

Sec. 904(d). Separate foreign tax credit limitations also apply to certain categories of income described
in other sections. See, e.g., secs. 901(j), 904(h)(10), 865(h).
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Sec. 904(d)(2)(B). Passive income is defined by reference to the definition of foreign personal holding
company income in section 954(c), and thus generally includes dividends, interest, rents, royalties, annuities, net
gains from certain property or commodities transactions, foreign currency gains, income equivalent to interest,
income from notional principal contracts, and income from certain personal service contracts. Exceptions apply for
certain rents and royalties derived in an active business and for certain income earned by dealers in securities or
other financial instruments. Passive category income also includes amounts that are includible in gross income
under section 1293 (relating to PFICs) and dividends received from certain DISCs and FSCs.
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Sec. 904(d)(2)(C), (D).
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Sec. 904(d)(2)(F).
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Sec. 904(d)(3).
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Sec. 904(d)(4).
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Sec. 904(h). The special sourcing rule applies in the case of subpart F and passive foreign investment
company inclusions to the extent that such amount is attributable to income of the U.S.-owned foreign corporation
from U.S. sources; in the case of dividends, to the portion of the U.S.-owned foreign corporation’s earnings and
profits for the taxable year that are from U.S. sources; and in the case of interest paid to a U.S. shareholder or related
person, to amounts properly allocable to the U.S.-owned foreign corporation’s U.S.-source income. De minimis
exceptions apply if the U.S.-owned foreign corporation has a small amount of U.S.-source income.
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that is at least 50-percent owned (directly or in certain cases indirectly) by vote or value by U.S.
persons. The effect of sourcing what under the general rules would be foreign-source income as
U.S.-source income under these special rules is to prevent taxpayers from routing U.S.-source
income through a foreign affiliate to increase the taxpayer's foreign-source income and,
therefore, the taxpayer's foreign tax credit limitation.
A coordination rule applies in the case of an amount that would be treated as U.S.-source
income under the special sourcing rule but which is treated as foreign source under a treaty. If
(1) any amount derived from a U.S.-owned foreign corporation would be treated as U.S-source
income under the special sourcing rule described above, (2) a U.S. treaty obligation would treat
such income as arising from sources outside the United States, and (3) the taxpayer chooses the
benefits of this coordination rule, then the amount will be treated as foreign source. However,
for foreign tax credit limitation purposes, a separate limitation applies to such amount and the
associated foreign taxes. This coordination rule applies only to amounts derived from a U.S.owned foreign corporation, and not to amounts derived from a foreign branch or disregarded
entity.
For gains from the sale of certain stock or intangibles, a similar special sourcing rule
applies to treat any such gain as foreign source, while requiring the taxpayer to assign any such
gain and associated taxes to a separate limitation category for purposes of computing the foreign
tax credit.115 This rule applies to the gain from sale of stock in a foreign corporation or an
intangible that would be U.S. source but which under a U.S.-treaty obligation is treated as
foreign source with respect to which the taxpayer chooses the benefits of this rule. This rule also
applies to certain gains derived from a liquidating distribution from certain U.S.-possession
corporations.
Explanation of Provision
The provision applies a separate foreign tax credit limitation for each item that (1) would
be treated as derived from sources within the United States, (2) would be treated as arising from
sources outside the United States under a treaty obligation of the United States, and (3) the
taxpayer chooses the benefits of such treaty.
The provision does not apply to items of income to which the coordination rule
applicable to U.S.-owned foreign corporations or the rule for gains from the sale of certain stock
or intangibles (discussed above) apply. The provision gives the Secretary authority to issue
guidance as necessary or appropriate to carry out the purposes of the provision, including
guidance providing that related items of income may be aggregated for purposes of the provision
or grouping together items of income from the same trade or business.
Effective Date
The provision is effective for taxable years beginning after the date of enactment.

115

Sec. 865(h).
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D. Limitation on the Amount of Foreign Taxes Deemed Paid
with Respect to Section 956 Inclusions
(sec. 304 of the bill and sec. 960 of the Code)
Present Law
The United States employs a worldwide tax system under which U.S. resident individuals
and domestic corporations generally are taxed on all income, whether derived in the United
States or abroad; the foreign tax credit provides relief from double taxation. Income earned
directly or through a pass-through entity (such as a partnership) is taxed on a current basis. By
contrast, active foreign business earnings that a U.S. person derives indirectly through a foreign
corporation generally are not subject to U.S. tax until such earnings are repatriated to the United
States through a distribution of those earnings to the U.S. person. This ability of U.S. persons to
defer income is circumscribed by various regimes intended to restrict or eliminate tax deferral
with respect to certain categories of passive or highly mobile income. The main anti-deferral
regimes are the controlled foreign corporation (“CFC”) rules of subpart F116 and the passive
foreign investment company rules.117
The subpart F CFC rules
Under the subpart F CFC rules, a 10 percent-or-greater U.S. shareholder (a “U.S.
Shareholder”) of a CFC is subject to U.S. tax currently on (1) its pro rata share of certain income
earned by the CFC118 and (2) certain untaxed earnings invested in U.S. property with respect to
such shareholder.119 In each case, the U.S. Shareholder is subject to tax currently, whether or not
such income is distributed. A CFC is defined generally as a foreign corporation with respect to
which U.S. Shareholders own more than 50 percent of the combined voting power or total value
of the stock of the corporation.120
U.S. property held by CFCs
A U.S. Shareholder that owns stock in a CFC on the last day of the taxable year must
include in its gross income the amount determined under section 956 with respect to such
shareholder for such year (but only to the extent not previously taxed121) (a “section 956
inclusion”).122 The section 956 inclusion for any taxable year is generally the lesser of (1) the
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See secs. 951-964.
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See secs. 1291-1298.
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Sec. 951(a)(1)(A).
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Sec. 951(a)(1)(B).
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Sec. 957(a).
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Sec. 959(a)(2).
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Sec. 951(a)(1)(B).
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excess of such shareholder's pro rata share of the average of the amounts of U.S. property held
(directly or indirectly) by the CFC as of the close of each quarter of such taxable year over the
amount of previously taxed income from prior section 956 inclusions123 with respect to such
shareholder, or (2) such shareholder's pro rata share of the applicable earnings of such CFC.124
Foreign Tax Credits
Subject to the limitations discussed below, a U.S. person is allowed to claim a credit
against its U.S. income tax liability for the foreign income taxes that it pays. As discussed
below, a domestic corporation may125 also be allowed a “deemed-paid” credit for foreign income
taxes paid by a foreign corporation that the domestic corporation is deemed to have paid when
the related income is distributed or is included in the domestic corporation’s income under the
provisions of subpart F, including section 956 inclusions.126
A foreign tax credit is available only for foreign income, war profits, and excess profits
taxes, and for certain taxes imposed in lieu of such taxes. Other foreign levies generally are
treated as deductible expenses. The foreign tax credit is elective on a year-by-year basis. In lieu
of electing the foreign tax credit, U.S. persons generally are permitted to deduct foreign taxes.127
Deemed-paid foreign tax credit
Domestic corporations owning at least 10 percent of the voting stock of a foreign
corporation are treated as if they had paid a share of the foreign income taxes paid by the foreign
corporation in the year in which that corporation’s earnings and profits (“E&P”) become subject
to U.S. tax as dividend income of the domestic corporation.128 This credit is the deemed-paid, or
indirect, foreign tax credit. A domestic corporation may also be deemed to have paid taxes paid
by a second-, third-, fourth-, fifth-, or sixth-tier foreign corporation, if certain requirements are
satisfied.129 Foreign taxes paid below the third tier are eligible for the deemed-paid credit only
with respect to taxes paid in taxable years during which the payor is a CFC and the corporation
claiming the credit is a U.S. Shareholder of the CFC. 130 Foreign taxes paid below the sixth tier
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See sec. 959(c)(1)(A).
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Sec. 956(a).
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A U.S. Shareholder includes individuals and entities. Sec. 951(b). In contrast, only those U.S.
Shareholders that are corporations are entitled to the deemed-paid credit.
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Secs. 901, 902, 960. Similar rules apply under sections 1291(g) and 1293(f) with respect to income that
is includible under the passive foreign investment company (“PFIC”) rules.
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are not eligible for the deemed-paid credit. In addition, a deemed-paid credit generally is
available with respect to any inclusion of subpart F income or investments of earnings in U.S.
property for the taxable year.131 The amount of the credit is determined by the same formula as
under section 902, except that the numerator of the ratio is the amount of the inclusion, rather
than the amount of dividends received during the taxable year.132
E&P is determined under the same rules for purposes of the deemed-paid credit fraction
with respect to subpart F and section 956 inclusions as for dividends.133 These rules generally134
provide that the E&P of any foreign corporation is determined according to rules substantially
similar to those applicable to domestic corporations, under regulations prescribed by the
Secretary. The amount of foreign tax eligible for the indirect credit is added to the actual
dividend or inclusion (the dividend or inclusion is said to be “grossed-up”) and is included in the
domestic corporation’s income; accordingly, the domestic corporation is treated as if it had
received its proportionate share of pre-tax profits of the foreign corporation and paid its
proportionate share of the foreign tax paid by the foreign corporation.135
For purposes of computing the deemed-paid foreign tax credit, distributions (or other
inclusions) are considered made first from the post-1986 pool of all the distributing foreign
corporation’s accumulated E&P.136 Accumulated E&P for this purpose includes the E&P of the
current year undiminished by the current distribution (or other inclusion).137 Distributions in
excess of the accumulated pool of post-1986 undistributed E&P are treated as paid out of pre1987 accumulated profits and are subject to the ordering principles of pre-1986 Act law.138
Foreign tax credit limitation
The foreign tax credit generally is limited to a taxpayer’s U.S. tax liability on its foreignsource taxable income (as determined under U.S. tax accounting principles).139 This limit is
intended to ensure that the credit serves its purpose of mitigating double taxation of foreignsource income without offsetting U.S. tax on U.S.-source income. The limit is computed by
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Sec. 960(a).
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Sec. 960(a)(1); Treas. Reg. sec. 1.960-1(i)(1).
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See secs. 902(c)(1), 964; Treas. Reg. sec. 1.964-1(a)(1).
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For an exception, see sec. 312(k)(4).
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Sec. 902(c)(6)(B). E&P computations for these purposes are to be made under U.S. tax principles.
Secs. 902(c)(1), 964(a).
137

Sec. 902(c)(1).
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Secs. 901, 904.
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multiplying a taxpayer’s total U.S. tax liability for the year by the ratio of the taxpayer’s foreignsource taxable income for the year to the taxpayer’s total taxable income for the year. If the total
amount of foreign income taxes paid and deemed paid for the year exceeds the taxpayer’s
foreign tax credit limitation for the year, the taxpayer may carry back the excess foreign taxes to
the previous taxable year or carry forward the excess taxes to one of the succeeding 10 taxable
years.140
The foreign tax credit limitation is generally applied separately to two different categories
of income, passive category income and general category income.141 Passive category income
generally includes investment income such as dividends, interest, rents, and royalties.142 General
category income is generally all income that is not in the passive category. Because the foreign
tax credit limitation must be applied separately to income in these two categories, credits for
foreign tax imposed on income in one category cannot be used to offset U.S. tax on income in
the other category.
Income that would otherwise constitute passive category income is treated as general
category income if it is earned by a qualifying financial services entity (and certain other
requirements are met).143 Passive income is also treated as general category income if it is hightaxed income (i.e., if the foreign tax rate is determined to exceed the highest rate of tax specified
in section 1 or 11, as applicable).144 Dividends (and subpart F inclusions), interest, rents, and
royalties received from a CFC by a U.S. person are assigned to a separate limitation category by
reference to the category of income out of which the dividend or other payment is made.145
Dividends received by a U.S. person from a foreign corporation that is not a CFC are also
categorized on a look-through basis.146 For purposes of determining the foreign tax credit
limitation, section 956 inclusions are treated as dividends.147

140

Sec. 904(c).
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Sec. 904(d). Separate foreign tax credit limitations also apply to certain categories of income described
in other sections. See, e.g., secs. 901(j), 904(h)(10), 865(h).
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Sec. 904(d)(2)(B). Passive income is defined by reference to the definition of foreign personal holding
company income in section 954(c), and thus generally includes dividends, interest, rents, royalties, annuities, net
gains from certain property or commodities transactions, foreign currency gains, income equivalent to interest,
income from notional principal contracts, and income from certain personal service contracts. Exceptions apply for
certain rents and royalties derived in an active business and for certain income earned by dealers in securities or
other financial instruments. Passive category income also includes amounts that are includible in gross income
under section 1293 (relating to PFICs) and dividends received from certain DISCs and FSCs.
143

Sec. 904(d)(2)(C), (D).

144

Sec. 904(d)(2)(F).
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Sec. 904(d)(3).

146

Sec. 904(d)(4).

147

Sec. 904(d)(3)(G).
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Under the foreign tax credit limitation rules, the total amount of the credit taken into
account cannot exceed the same proportion of the tax against which such credit is taken which
the taxpayer's taxable income from sources without the United States (but not in excess of the
taxpayer's taxable income) bears to his entire taxable income for the same taxable year.
Explanation of Provision
The provision imposes a limit on the amount of foreign taxes that a U.S. Shareholder is
deemed to pay under the foreign tax credit rules with respect to any section 956 inclusion.
For section 956 inclusions attributable to U.S. property acquired by a CFC after the
effective date, the amount of foreign taxes deemed paid in each separate category is determined
by comparing the foreign taxes deemed paid with respect to the U.S. Shareholder's section 956
inclusion (determined without regard to the provision) (the “tentative credit”) to its hypothetical
amount of foreign taxes deemed paid as computed under the provision (the “hypothetical
credit”). The U.S. Shareholder's hypothetical credit is the amount of foreign taxes it would have
been deemed to have paid if cash in an amount equal to the section 956 inclusion had been
distributed through the chain of ownership that begins with the foreign corporation that holds the
investment in U.S. property and ends with the U.S. Shareholder. If the hypothetical credit is less
than the tentative credit, then the amount of foreign taxes deemed paid with respect to the section
956 inclusion is limited to the hypothetical credit. However, the amount of the tentative credit is
not increased if the hypothetical credit would have been greater than the tentative credit. This
limitation applies whether the U.S. Shareholder chooses to claim a credit148 for foreign taxes paid
or accrued, or to deduct such taxes.149
In general, no special rules apply in determining the hypothetical credit. The only
exception is that, to the extent an actual distribution would be subject to any income or
withholding tax, such taxes are not taken into account in determining the hypothetical credit.150
Thus, the generally applicable rules and definitions151 apply to each hypothetical distribution.
For example, assume that, for the relevant tax year, and before taking into account the
hypothetical distribution under the provision, a U.S. parent (“USP”) owns all of the vote and
value of CFC1, a CFC organized in Country A with post-1986 undistributed earnings of 200u,
and post-1986 foreign income taxes in the amount of $10.152 CFC1 owns all of the vote and
148

Sec. 901.

149

Sec. 164(a)(3).

150

Similarly, if this hypothetical distribution would be subject to a withholding tax upon distribution to
USP, if it had been actually made, any such tax would not be taken into account in determining the hypothetical
credit. However, this conclusion results because such taxes are described in section 901(b), thus they are outside the
scope of the provision.
151

See, e.g., secs. 902(b), (c), and 904(d)(3)(B), (D).

152

For purposes of this example, assume that each CFC has: (1) a “u” functional currency; (2) E&P
comprising solely post-1986 undistributed earnings or deficits in post-1986 undistributed earnings, such that there
are no pre-1987 accumulated profits; (3) only post-1986 foreign income taxes; (4) no previously-taxed income; (5)
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value of CFC2, a CFC organized in Country B with post-1986 undistributed earnings of 100u,
and post-1986 foreign income taxes in the amount of $50. If CFC2 makes a loan to USP that
results in a section 956 inclusion in the amount of 100u, the tentative credit is $50 (equal to
100u/100u x $50).
The hypothetical distribution of 100u from CFC2 to CFC1 would increase CFC1’s
current E&P by 100u, from 200u to300u, and increase CFC1's foreign income taxes from $10 to
$60. The 100u hypothetical distribution results in a dividend of 100u that is non-subpart F
income of CFC1 under the subpart F look-through rules.153 Although Country B would impose a
10 percent withholding tax on an actual distribution of 100u to CFC1, for a total withholding tax
of 10u, this amount is not taken into account in determining the hypothetical credit. Next, the
100u hypothetical distribution from CFC1 to USP would result in a dividend of 100u, on which
USP would be deemed to have paid $20 in taxes.154 Because the hypothetical credit of $20 is
less than the tentative credit of $50, USP's foreign taxes deemed paid with respect to its section
956 inclusion are limited to $20. USP's section 78 gross-up with respect to the section 956
inclusion is also $20.155
The provision is applied with regard to earnings and taxes in each separate category. In
addition, treatment of any foreign taxes over the limit imposed under the provision (the “excess
taxes”) is the same as the treatment of any other foreign taxes paid or accrued, but not yet
deemed paid for purposes of the foreign tax credit rules. Thus, if a foreign corporation's excess
taxes are in its general category post-1986 foreign income taxes pool, the foreign corporation's
excess taxes are still considered general category post-1986 foreign income taxes.156
Accordingly, such taxes are included in the computation of foreign taxes deemed paid with
respect to a subsequent distribution from, or income inclusion with respect to, that foreign

only E&P and foreign income taxes in the section 904(d) general category; and (6) no other attributes than those
listed. Except as provided in the example, there are no other distributions or inclusions during the taxable year. In
addition, Country B imposes a 10-percent withholding tax on dividend payments to foreign shareholders.
153

Sec. 954(c)(6). This assumes that the subpart F look-through rules of section 954(c)(6) are extended,
and are therefore applicable to the hypothetical distribution. In the event the look-through rule of section 954(c)(6)
expires, the 100u hypothetical distribution would result in a dividend of 100u that would be currently included in
USP's income as a subpart F item at the level of CFC1.
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The hypothetical amount of foreign taxes deemed paid equals (100u/300u) x $60. The post-1986
undistributed earnings that is the denominator of the section 902(a) fraction for purposes of the provision equals
CFC1's post-1986 undistributed earnings of 200u (determined without regard to the provision) plus the amount of
the hypothetical dividend from CFC2, 100u.
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If, in the same taxable year, CFC1 were also to make an actual distribution of all its accumulated E&P
of 200u, the 100u hypothetical distribution from CFC1 to USP would have no impact on the calculation of USP's
actual deemed paid credit from CFC1's actual dividend. The deemed-paid credit on the 200u dividend would be
$10, which equals (200u/200u x $10). In addition, the calculation of the hypothetical credit with respect to the
hypothetical distribution of 100u from CF2 would be the same (100u/300u x $60 = $20) whether or not CFC1 paid
an actual dividend.
156

Sec. 902(c)(2).
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corporation, subject to applicable limitations including the limitation of the provision. In the
example above, excess taxes that remain at CFC2 equal $30.157
The provision applies to U.S. property acquired by a CFC after May [ ], 2010. Thus, for
example, any section 956 inclusions from a CFC loan that was made to its U.S. parent on or
before May [ ], 2010 would not be subject to the limitation imposed by the provision.
However, the limitation imposed by the provision would apply if, after May [ ], 2010, there is a
significant modification of the debt instrument such that the original debt instrument is
considered as exchanged for a modified instrument that differs materially from the original.158
The provision requires the Secretary to issue regulations to carry out its purposes,
including regulations that prohibit inappropriate use of excess taxes. It is anticipated that such
regulations would address transactions engaged in with a principal purpose to avoid the
application of this provision, including through a series of transactions engaged in pursuant to a
plan with such a principal purpose.
Effective Date
The provision is effective for acquisitions of United States property made by CFC's after
December 31, 2010.
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The excess taxes equal the deemed paid foreign tax credit (determined without regard to the provision)
of $50 minus the hypothetical credit of $20. Alternatively, if CFC2's E&P also included 125u in previously taxed
income, then the excess taxes remaining at CFC2 would be $50, because the applicable ordering rules would
prioritize the hypothetical distribution as coming first from the 125u in previously taxed income over the 100u in
untaxed earnings. See sec. 959(c).
158

See Treas. Reg. sec. 1.1001-3.
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E. Special Rule with Respect to Certain Redemptions by Foreign Subsidiaries
(sec. 305 of the bill and sec. 304(b) of the Code)
Present Law
Under section 304, if one corporation (the “acquiring corporation”) purchases stock of a
related corporation (the “target corporation”) in exchange for property, the transaction generally
is recharacterized as a redemption. To the extent a section 304(a)(1) transaction is treated as a
distribution under section 301, the transferor and the acquiring corporation are treated as if (1)
the transferor had transferred the stock of the target corporation to the acquiring corporation in
exchange for stock of the acquiring corporation in a transaction to which section 351(a) applies,
and (2) the acquiring corporation had then transferred the property to the transferor in
redemption of the stock it is deemed as having issued.159 In the case of a section 304 transaction,
the amount and the source of a dividend are determined as if the property were distributed by the
acquiring corporation to the extent of its earnings and profits (“E&P”), and then by the target
corporation to the extent of its E&P.160 To the extent the dividend is sourced from the E&P of
the acquiring corporation, the transferor is considered to receive the dividend directly from the
acquiring corporation;161 this is commonly referred to as “hopscotching” because the dividend
bypasses any intermediary shareholders.
Special rules apply if the acquiring corporation is foreign.162 For purposes of determining
the amount of the dividend to the transferor, the foreign acquiring corporation's E&P that is
taken into account is limited to the portion of such E&P that (1) is attributable to stock of the
foreign acquiring corporation held by a corporation or individual who is the transferor (or a
person related thereto) of the target corporation and who is a U.S. shareholder163 of the foreign
acquiring corporation and (2) was accumulated while such stock was owned by the transferor (or
a person related thereto) and while the foreign acquiring corporation was a controlled foreign
corporation (“CFC”).164
Section 1442 generally requires a 30-percent gross basis tax to be withheld on dividend
payments to foreign persons unless reduced or eliminated pursuant to an applicable income tax
treaty.
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Sec. 304(a)(1).

160

Sec. 304(b)(2).
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See H.R. Rep. No. 98-861 (1984) (Conf. Rep.), 1222-1224; Rev. Rul. 80-189, 1980-2 C.B. 106.
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Sec. 304(b)(5).
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As that term is defined by section 951(b).

164

See sec. 304(b)(5).
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Explanation of Provision
The provision generally imposes an additional limitation on the E&P of a foreign
acquiring corporation that is taken into account in determining the amount (and source) of the
distribution that is treated as a dividend.
Under the provision, if more than 50 percent of the dividends arising from acquisition
(before taking into account the provision) would not be (1) subject to U.S. tax in the year in
which the dividend arises or (2) includible in the E&P of a CFC,165 then the E&P of the foreign
acquiring corporation is not taken into account.166
If it is determined that the special rule applies, none of the foreign acquiring corporation's
E&P is taken into account. In such case, the only E&P that is taken into account to determine
the amount constituting a dividend is the target corporation's E&P. Where applicable, the special
rule effectively prevents the foreign acquiring corporation's E&P from permanently escaping
U.S. taxation by being deemed to be distributed directly to a foreign person (i.e., the transferor)
without an intermediate distribution to a domestic corporation in the chain of ownership between
the acquiring corporation and the transferor corporation. Generally, if the transferor is a foreign
corporation (and not a CFC) and the acquiring corporation is a CFC, it is not relevant whether
the target corporation is a domestic or a foreign corporation. However, if the target is a U.S.
corporation, the 30-percent gross basis withholding tax applies to the amount constituting a
dividend from the target, unless reduced or eliminated by treaty.167
It is anticipated that regulations will provide a rule to prevent the avoidance of the
provision, including through the use of partnerships, options, or other arrangements to cause a
foreign corporation to be treated as a CFC.
Effective Date
The provision is effective for acquisitions after December 31, 2010.

165

For purposes of this rule, “CFC” is defined by reference to section 957, but without regard to section

953(c).
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It is not intended that the provision apply if an amount is not subject to tax under this chapter for the
taxable year in which the dividend arises solely as a result of the application of section 959.
167

Sec. 1442; Rev. Rul. 92-85; 1992-2 C.B. 69.
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F. Modification of Affiliation Rules for Purposes of Rules Allocating Interest Expense
(sec. 306 of the bill and sec. 864 of the Code)
Present Law
In general
The United States employs a worldwide tax system under which U.S. resident individuals
and domestic corporations generally are taxed on all income, whether derived in the United
States or abroad; the foreign tax credit provides relief from double taxation. The foreign tax
credit generally is limited to the U.S. tax liability on a taxpayer’s foreign-source income, in order
to ensure that the credit serves its purpose of mitigating double taxation of foreign-source income
without offsetting the U.S. tax on U.S.-source income.168
To compute the foreign tax credit limitation, a taxpayer must determine the amount of its
taxable income from foreign sources by allocating and apportioning deductions between items of
U.S.-source gross income, on the one hand, and items of foreign-source gross income, on the
other. There are no specific rules for most types of deductions.169 Specific provisions govern the
allocation and apportionment of interest.170
For interest allocation purposes, all members of an affiliated group of corporations
generally are treated as a single corporation (the so-called “one-taxpayer rule”) and allocation
must be made on the basis of assets rather than gross income.171
Foreign corporations owned by an affiliated group of corporations
The term “affiliated group” in this context generally is defined by reference to the rules
for determining whether corporations are eligible to file consolidated returns.172 These rules
exclude all foreign corporations from an affiliated group.173 Thus, while debt generally is
168

Secs. 901, 904.
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See, e.g., secs. 861(b), 862(b), and 863(a), which require that a taxpayer properly allocate and apportion
expenses, losses, or other deductions, without containing any specific rules for allocating and apportioning particular
types of deductions.
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Sec. 864(e). In the case of interest expense, the rules generally are based on the premise that money is
fungible and that interest expense is properly attributable to all business activities and property of a taxpayer,
regardless of any specific purpose for incurring an obligation on which interest is paid. Temp. Reg. sec. 1.8619T(a).
171

Secs. 864(e)(1), 864(e)(2).
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Secs. 864(e)(5)(A), sec. 1504. The affiliated group for interest allocation purposes generally excludes
certain corporations that are financial institutions. These corporate financial institutions are not treated as members
of the regular affiliated group for purposes of applying the one-taxpayer rule to other non-financial members of that
group. Instead, all such corporate financial institutions that would be so affiliated are treated as a separate single
corporation for interest allocation purposes. Sec. 864(e)(5)(B).
173

Sec. 1504(b)(3).
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considered fungible among the assets of a group of domestic affiliated corporations, the same
rules do not apply as between the domestic and foreign members of a group with the same
degree of common control as the domestic affiliated group.
Under Treasury regulations, however, certain foreign corporations are treated as affiliated
corporations, in certain respects, if (1) at least 80 percent of either the vote or value of the
corporation's outstanding stock is owned directly or indirectly by members of an affiliated group,
and (2) more than 50 percent of the corporation's gross income for the taxable year is effectively
connected with the conduct of a U.S. trade or business (also known as effectively connected
income).174
In the case of a foreign corporation that is treated as an affiliated corporation for interest
allocation and apportionment purposes, the percentage of its assets and income that is taken into
account varies depending on the percentage of the corporation's gross income that is effectively
connected income. If 80 percent or more of the foreign corporation's gross income is effectively
connected income, then all the corporation's assets and interest expense are taken into account.
If, instead, between 50 percent and 80 percent of the foreign corporation's gross income is
effectively connected income, then only the corporation's assets that generate effectively
connected income and a percentage of its interest expense equal to the percentage of its assets
that generate effectively connected income are taken into account.175
Explanation of Provision
The provision treats a foreign corporation as a member of an affiliated group, for interest
allocation and apportionment purposes, if (1) more than 50 percent of the gross income of such
foreign corporation for the taxable year is effectively connected income, and (2) at least 80
percent of either the vote or value of all outstanding stock of such foreign corporation is owned
directly or indirectly by members of the affiliated group (determined with regard to this
sentence). Thus, under the provision, if more than 50 percent of a foreign corporation’s gross
income is effectively connected income and at least 80 percent of either the vote or value of all
outstanding stock of such foreign corporation is owned directly or indirectly by members of the
affiliated group, then all of the foreign corporation’s assets and interest expense are taken into
account for the purposes of allocating and apportioning the interest expense of the affiliated
group.
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Temp. Reg. sec. 1.861-11T(d)(6)(ii). The question as to whether a foreign person is engaged in a U.S.
trade or business has generated a significant body of case law. Basic issues involved in the determination include
whether the activity constitutes business rather than investing, whether sufficient activities in connection with the
business are conducted in the United States, and whether the relationship between the foreign person and persons
performing functions in the United States with respect to the business is sufficient to attribute those functions to the
foreign person. Generally, only U.S.-source income is treated as effectively connected with the conduct of a U.S.
trade or business. However, certain limited categories of foreign-source income are treated as effectively connected
if the income is attributable to an office or other fixed place of business maintained by the foreign person in the
United States. Sec. 864(c).
175

Temp. Reg. sec. 1.861-11T(d)(6)(ii).
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Effective Date
The provision applies to taxable years beginning after the date of enactment.
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G. Termination of Special Rules for Interest and Dividends Received from
Persons Meeting the 80-Percent Foreign Business Requirements
(sec. 307 of the bill and secs. 861(a)(1)(A) and 871(i) of the Code)
Present Law
The source of interest and dividend income generally is determined by reference to the
country of residence of the payor.176 Thus, an interest or dividend payment from a U.S. payor to
a foreign person generally is treated as U.S.-source income and is subject to the 30-percent
gross-basis U.S. withholding tax.177 However, if a resident alien individual or domestic
corporation satisfies an 80-percent active foreign business income requirement (the “80/20 test”),
all or a portion of any interest paid by the resident alien individual or the domestic corporation (a
so-called “80/20 company”) is exempt from U.S. withholding tax. Interest paid by a resident
alien individual that satisfies the 80/20 test or by an 80/20 company is treated as foreign-source
income and is therefore exempt from the 30-percent withholding tax if it is paid to unrelated
parties.178 When a resident alien individual or 80/20 company pays interest to a related party, the
resourcing rule applies only to the percentage of the interest that is equal to the percentage of the
resident alien individual’s or 80/20 company’s foreign-source income (described below) as a
portion of the resident alien individual’s or 80/20 company’s total gross income during the threeyear testing period (a so-called “look-through” approach).179
In addition to interest, all or part of a dividend paid by an 80/20 company may also be
exempt from U.S. withholding tax. The percentage of the dividend paid by an 80/20 company
that equals the percentage of the 80/20 company’s total gross income during the testing period
that is foreign source is exempt from U.S. withholding tax.180 Unlike interest, a dividend paid by
an 80/20 company remains U.S. source (for example, for foreign tax credit limitation purposes).
In general, a resident alien individual or domestic corporation meets the 80/20 test if at
least 80 percent of the gross income of the resident alien individual or corporation during the
testing period is derived from foreign sources and is attributable to the active conduct of a trade
or business in a foreign country (or a U.S. possession) by the resident alien individual or
corporation or, in the case of a corporation, a 50-percent owned subsidiary of that corporation.
The testing period generally is the three-year period preceding the year in which the interest or
dividend is paid.181
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Secs. 861(a)(1), (2), 862(a)(1), (2).
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Secs. 871(a)(1)(A), 881(a)(1), 1441(b), 1442(a).
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Sec. 861(a)(1)(A).
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Sec. 861(c)(2).

180

Sec. 871(i).
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Sec. 861(c)(1). The income of a subsidiary is attributed to the tested company only to the extent that
the tested company actually receives income from the subsidiary in the form of dividends. Conference Report to the
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Explanation of Provision
The provision repeals the present law rule that treats as foreign source all or a portion of
any interest paid by a resident alien individual or domestic corporation that meets the 80/20 test.
The provision also repeals the present law rule that exempts from U.S. withholding tax all or a
portion of any dividends paid by a domestic corporation that meets the 80/20 test.
The provision provides a grandfather rule for any domestic corporation that (1) meets the
80/20 test (as in effect before the enactment of this provision) (hereinafter “the present law 80/20
test”) for its last taxable year beginning before January 1, 2011 (“an existing 80/20 company”),
(2) meets a “new 80/20 test” with respect to each taxable year beginning after December 31,
2010, and (3) has not added a substantial line of business with respect to such corporation after
the date of enactment of this provision. Any payment of dividend or interest after December 31,
2010 by an existing 80/20 company that meets the grandfather rule will be exempt from
withholding tax to the extent of the existing 80/20 company’s active foreign business percentage.
Nonetheless, any payment of interest will be treated as U.S.-source income.
As with the present law 80/20 test, a corporation meets the 80-percent foreign business
requirements of the new 80/20 test if it is shown to the satisfaction of the Secretary that at least
80-percent of the gross income from all sources of such corporation for the testing period is
active foreign business income. This percentage—active foreign business income of the
company for the testing period as a percentage of total gross income of the company for the
testing period—is also the company’s active foreign business percentage for purposes of
determining the portion of any dividend or interest paid by an existing 80/20 company that is
exempt from withholding tax. However, except as modified by the transition rule below, the
existing 80/20 company and all of its subsidiaries are aggregated and treated as one corporation.
For this purpose, a subsidiary means any corporation in which the existing 80/20 company owns
(directly or indirectly) stock meeting the requirements of section 1504(a)(2), determined by
substituting 50 percent for 80 percent and without regard to section 1504(b)(3). As a result, an
existing 80/20 company must take into account the gross income of any domestic or foreign
subsidiary. The Secretary may issue guidance as is necessary or appropriate to carry out the
purpose of this provision, including guidance providing for the proper application of the
aggregation rules.
Under the new 80/20 test, the testing period is the three-year period ending with the close
of the taxable year of the corporation preceding the payment (or such part of such period as may
be applicable). If the corporation has no gross income for such three-year period (or part
thereof), the testing period is the taxable year in which the payment is made.
The grandfather rule includes a transition rule that applies in the case of any taxable year
for which the testing period includes one or more taxable years beginning before January 1,
2011. Under this transition rule, a corporation meets the 80-percent foreign business
requirements if, and only if, the weighted average of (1) the percentage of the corporation’s gross
1986 Tax Reform Act, Pub. L. No. 99-514, Vol II, 602; see also Rev. Rul. 73-63, 1973-1 C.B. 336; P.L.R.
6905161160A (May 16, 1969).
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income from all sources that is active foreign business income (as defined in subparagraph (B) of
section 861(c)(1) (as in effect before the date of enactment of this provision)) for the portion of
the testing period that includes taxable years beginning before January 1, 2011,182 and (2) the
percentage of the corporation’s gross income from all sources that is active foreign business
income for the portion of the testing period, if any, that includes taxable years beginning on or
after January 1, 2011, is at least 80 percent. Accordingly, this transition rule applies instead of
the new 80/20 test for the relevant tax years. This weighted average percentage is also treated as
the active foreign business percentage for purposes of determining the amount of withholding for
such taxable years.
The following example illustrates the operation of this transition rule. Assume a
domestic corporation has $100 of active foreign business income and no other income on a
separate company basis (i.e., without regard to the income of any affiliate) for each of the 2008,
2009, and 2010 tax years. For the 2011, 2012, and 2013 tax years, the domestic company has
$700 of active foreign business income and $300 of other income on an aggregate basis
(including the income of its 50-percent owned domestic and foreign subsidiaries). Under the
provision, the domestic company’s weighted average percentage for the 2011 tax year is 100
percent, determined by considering the 2008, 2009, and 2010 tax years on a separate company
basis (($100 + $100 + $100)/($100 + $100 + $100)). Therefore, for the 2011 tax year, the
domestic company meets the 80-percent active foreign business requirements, and its active
foreign business percentage is 100 percent for the 2011 tax year.
For the 2012 tax year, the weighted average percentage is 90 percent, determined by
considering the 2009 and 2010 tax years on a separate company basis ((($100 + $100)/($100 +
$100) x 2/3)) or 66.7 percent) and the 2011 tax year on an aggregate basis ((($700/$1,000) x 1/3)
or 23.3 percent). As a result, the domestic company meets the 80-percent active foreign business
requirements, and its active foreign business percentage is 90 percent for the 2012 tax year.
For the 2013 tax year, the weighted average percentage is 80 percent, determined by
considering the 2010 tax year on a separate company basis ((($100/$100) x 1/3) or 33.3-percent)
and the 2011 and 2012 tax years on an aggregate basis ((($700 + $700)/($1,000 + $1,000) x 2/3)
or 46.7 percent). Therefore, for the 2013 tax year, the domestic company meets the 80-percent
active foreign business requirements, and its active foreign business percentage is 80 percent.
For the 2014 tax year, the transition rule does not apply since none of the years within the
three-year testing period begin before January 1, 2011. As a result, the domestic company does
not meet the 80-percent foreign business requirements for the 2014 tax year since only 70
percent (($700 + $700 + $700)/($1,000 + $1,000 + $1,000)) of its gross income from all sources
for the testing period is active foreign business income.
An existing 80/20 company does not meet the grandfather rule if there has been an
addition of a substantial line of business with respect to such corporation after the date of
enactment of this provision. For purposes of determining whether a substantial line of business
has been added, rules similar to those of section 7704(g) and the Treasury regulations thereunder
182

Hence, this percentage is determined without application of the new aggregation rule.
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(relating to certain publicly-traded partnerships treated as corporations) apply. It is anticipated
that the Secretary will issue guidance providing that the acquisition of foreign operating assets or
stock of a foreign corporation by the existing 80/20 company for the purpose of increasing its
active foreign business percentage will be treated as the addition of a substantial line of business.
The repeal of the 80/20 company provisions relating to the payment of interest does not
apply to payments of interest to persons not related to the 80/20 company (applying rules similar
to those of section 954(d)(3)) on obligations issued before the date of enactment.183 For this
purpose, a significant modification of the terms of any obligation (including any extension of the
term of such obligation) is treated as the issuance of a new obligation.
Effective Date
The provision is effective for taxable years beginning after December 31, 2010.
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A person will be treated as a related person with respect to a controlled foreign corporation if (A) such
person is an individual, corporation, partnership, trust or estate which controls, or is controlled by, the controlled
foreign corporation, or (B) such person is a corporation, partnership, trust or estate which is controlled by the same
person or persons which control the resident controlled foreign corporation. For purposes of the preceding sentence,
control means, with respect to a corporation, the ownership, directly or indirectly, of stock possessing more than 50
percent of the total voting power of all classes of stock entitled to vote or of the total value of stock of such
corporation. In the case of a partnership, trust, or estate, control means the ownership, directly or indirectly, of more
than 50 percent (by value) of the beneficial interests in such partnership, trust, or estate. For purposes of this
paragraph, rules similar to the rules of section 958 shall apply. Sec. 954(d)(3).
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H. Source Rules for Income on Guarantees
(sec. 308 of the bill and secs. 861, 862 and 864 of the Code)
Present Law
The United States taxes U.S. citizens and residents (including domestic corporations) on
their worldwide income, whether derived in the United States or abroad. The United States
generally taxes nonresident alien individuals and foreign corporations engaged in a trade or
business in the United States on income that is effectively connected with the conduct of such
trade or business (sometimes referred to as “effectively connected income”). The United States
also taxes nonresident alien individuals and foreign corporations on certain U.S.-source income
that is not effectively connected with the conduct of a U.S. trade or business.
Income of a nonresident alien individual or foreign corporation that is effectively
connected with the conduct of a trade or business in the United States generally is subject to U.S.
tax in the same manner and at the same rates as income of a U.S. person. Deductions are
allowed to the extent that they are connected with effectively connected income.184 A foreign
corporation also is subject to a flat 30-percent branch profits tax on its “dividend equivalent
amount,” which is a measure of the effectively connected earnings and profits of the corporation
that are removed in any year from the conduct of its U.S. trade or business.185 In addition, a
foreign corporation is subject to a flat 30-percent branch-level excess interest tax on the excess
of the amount of interest that is deducted by the foreign corporation in computing its effectively
connected income over the amount of interest that is paid by its U.S. trade or business.186
Subject to a number of exceptions, U.S.-source fixed or determinable, annual or
periodical income (“FDAP”) of a nonresident alien individual or foreign corporation that is not
effectively connected with the conduct of a U.S. trade or business is subject to U.S. tax at a rate
of 30 percent of the gross amount paid. 187 Items of income within the scope of FDAP include,
for example, interest, dividends, rents, royalties, salaries, and annuities. The tax generally is
collected by means of withholding.188
Present law provides detailed rules for the determination of whether income is from U.S.
sources or foreign sources. For example, the source of compensation for services is generally
determined by the location in which the services were performed, regardless of the country of
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Secs. 864(c), 871(b), 873, 882(a) and 882(c).
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Sec. 884.
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Sec. 884(f).
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Secs. 871(a), 881(a).
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Sec. 1441 and 1442 provide for withholding from payments to nonresident aliens and foreign
corporations, respectively.

52

residence of the payor.189 In contrast, the source of interest income is generally determined by
reference to the country of residence of the obligor.190 As a result, interest paid by a U.S. obligor
typically is considered U.S.-source income, while interest paid by a foreign obligor is treated as
foreign-source income. Rents and royalties paid for the use of property located in the United
States are considered to be U.S.-source income.191
To the extent that the source of income is not specified in the statute, the Secretary may
promulgate regulations that allocate or apportion such income to sources within or without the
United States.192 Many items of income are not explicitly addressed by either the statute or the
regulations. On several occasions, courts have determined the source of such items by applying
the rule for the type of income to which the disputed income is most closely analogous, based on
all facts and circumstances.193 As a result, items as dissimilar as alimony and letters of credit
commissions were sourced by analogy to interest.194 The U.S. Tax Court, in Container Corp. v.
Commissioner, 195 recently rejected IRS arguments that fees paid by a domestic corporation to its
foreign parent with respect to guarantees issued by the parent for the debts of the U.S. subsidiary
were analogous to interest for purposes of determining the source of such payments. The Tax
Court held that the payments were more closely analogous to compensation for services, and
determined that the source of the fees should be determined by reference to the residence of the
foreign parent-guarantor. As a result, the income was treated as income from foreign sources.
Explanation of Provision
This provision effects a legislative override of the opinion in Container Corp. v.
Commissioner, supra, by amending the source rules of section 861 and 862 to address income
from guarantees issued after the date of enactment. Under section 861(a)(9), income from
sources within the United States includes amounts received, whether directly or indirectly, from
a noncorporate resident or a domestic corporation for the provision of a guarantee of
indebtedness of such person. The scope of the provision includes payments that are made
indirectly for the provision of a guarantee. For example, the provision would treat as income
from U.S. sources a guarantee fee paid by a foreign bank to a foreign corporation for the foreign
189

Under section 861(a)(3), compensation for personal services performed in the United States is generally
U.S. source. Conversely, section 862(a)(3) provides that compensation for labor or services performed outside the
United States is foreign source.
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Secs. 861(a)(1), 862(a)(1).
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Sec. 861(a)(4).
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Sec. 863.
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See, Hunt v. Commissioner, 90 T.C. 1289 (1988).
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Manning v. Commissioner, T.C. Memo. 1979-146, aff'd 614 F.2d 815 (1st Cir. 1980); Bank of America
v. United States, 230 Ct. Cl. 679, 680 F.2d 142 (1982), aff'g in part, rev'g in part, 47 AFTR 2d 81-652 (Ct. Cl. 1981).
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Container Corp. v. Commissioner, 134 T.C. No. 5 (February 17, 2010), gov't notice of appeal filed (5th
Cir. June 1, 2010).
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corporation's guarantee of indebtedness owed to the bank by the foreign corporation's domestic
subsidiary, where the cost of the guarantee fee is passed on to the domestic subsidiary through,
for example, additional interest charged on the indebtedness.
Such U.S.-source income also includes amounts received from a foreign person, whether
directly or indirectly, for the provision of a guarantee of indebtedness of that foreign person if
the payments received are connected with income which is effectively connected with conduct of
a U.S. trade or business. A conforming amendment to section 862 provides that amounts
received from a foreign person, whether directly or indirectly, for the provision of a guarantee of
that person's debt, are treated as foreign source income if they are not from sources within the
United States as determined under section 861(a)(9).
For purposes of this provision, the phrase “noncorporate residents” has the same meaning
as for purposes of section 861(a)(1), except that foreign partnerships are not included. Payments
received from a foreign partnership for the provision of a guarantee of indebtedness of that
foreign partnership are U.S. source if the amounts received are connected with income which is
effectively connected with the conduct of a U.S. trade or business. A conforming amendment to
section 864 provides that amounts received, whether directly or indirectly, for the provision of a
guarantee are deemed to be effectively connected with the conduct of a U.S. trade or business if
derived in the active conduct of a banking, financing or similar business.
Although this provision overturns the opinion in Container Corp. v. Commissioner,
supra, no inference is intended with respect to the source of income received for the provision of
a guarantee issued before the date of enactment. The Secretary may provide rules for
determining the source of other types of payments that are not within the scope of this provision.
Effective Date
The provision applies to guarantees issued after the date of enactment. No inference is
intended with respect to the source of income received for the provision of a guarantee issued
before the date of enactment.
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I. Modification of Statute of Limitations for Failure
to Disclose Certain Foreign Transactions
(sec. 309 of the bill and sec. 6501(c) of the Code)
Present Law
Taxes are generally required to be assessed within three years after a taxpayer’s return
was filed, whether or not it was timely filed.196 In the case of a false or fraudulent return filed
with the intent to evade tax, or if the taxpayer fails to file a required return, the tax may be
assessed, or a proceeding in court for collection of such tax may be begun without assessment, at
any time.197 The limitation period also may be extended by taxpayer consent.198 If a taxpayer
engages in a listed transaction but fails to include any of the information required under section
6011 on any return or statement for a taxable year, the limitation period with respect to such
transaction will not expire before the date which is one year after the earlier of (1) the date on
which the Secretary is provided the information so required, or (2) the date that a “material
advisor” (as defined in section 6111) makes its section 6112(a) list available for inspection
pursuant to a request by the Secretary under section 6112(b)(1)(A).199 In addition to the
exceptions described above, there are also circumstances under which the three-year limitation
period is suspended.200
Section 6501(c)(8) provides an exception to the three-year period of limitations due to
failures to provide information about cross-border transactions or foreign assets. Under this
exception, the limitation period for assessment of tax does not expire any earlier than three years
after the required information about certain cross-border transactions or foreign assets is actually
provided to the Secretary by the person required to file the return.201 In general, such
information reporting is due with the taxpayer’s return; thus, the three-year limitation period
commences when a timely and complete return (including all information reporting) is filed.
Without the inclusion of the information reporting with the return, the limitation period does not
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Sec. 6501(a). Returns that are filed before the date they are due are deemed filed on the due date. See
sec. 6501(b)(1) and (2).
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Sec. 6501(c).
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Sec. 6501(c)(4).
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Sec. 6501(c)(10).
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For example, service of an administrative summons triggers the suspension either (1) beginning six
months after service (in the case of John Doe summonses) or (2) when a proceeding to quash a summons is initiated
by a taxpayer named in a summons to a third-party record-keeper. Judicial proceedings initiated by the government
to enforce a summons generally do not suspend the limitation period.
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Required information reporting subject to this three-year rule is reporting under sections 6038 (certain
foreign corporations and partnerships), 6038A (certain foreign-owned corporations), 6038B (certain transfers to
foreign persons), 6038D (individuals with foreign financial assets), 6046 (organizations, reorganizations, and
acquisitions of stock of foreign corporations), 6046A (interests in foreign partnerships), and 6048 (certain foreign
trusts), as well as information required with respect to elections under sections 1295(b) passive foreign investment
corporations.
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commence until such time as the information reports are subsequently provided to the Secretary,
even though the return has been filed. The taxes that may be assessed during this suspended or
extended period are not limited to those attributable to adjustments to items related to the
information required to be reported by one of the enumerated sections.
Explanation of Provision
The provision modifies the scope of the exception to the limitations period if a failure to
provide information on cross-border transactions or foreign assets is shown to be due to
reasonable cause and not willful neglect. In the absence of reasonable cause or the presence of
willful neglect, the suspension of the limitations period and the subsequent three-year period that
begins after information is ultimately supplied apply to all issues with respect to the income tax
return. In cases in which a taxpayer establishes reasonable cause, the limitations period is
suspended only for the item or items related to the failure to disclose. In order to prove
reasonable cause, it is anticipated that a taxpayer must establish that the failure was objectively
reasonable (i.e., the existence of adequate measures to ensure compliance with rules and
regulations), and in good faith.
For example, the limitations period for assessing taxes with respect to a tax return filed
on March 31, 2011 ordinarily expires on March 31, 2014. In order to assess tax with respect to
any issue on the return after March 31, 2014, the IRS must be able to establish that one of the
exceptions applies. If the taxpayer fails to attach to that return one of multiple information
returns required, the limitations period does not begin to run unless and until that missing
information return is supplied. Assuming that the missing report is supplied to the IRS on
January 1, 2013, the limitations period for the entire return begins, and elapses no earlier than
three years later, on January 1, 2016. All items are subject to adjustment during that time, unless
the taxpayer can prove that reasonable cause for the failure to file existed. If the taxpayer
establishes reasonable cause, the only adjustments to tax permitted after March 31, 2014 are
those related to the failure to file the information return. For this purpose, related items include
(1) adjustments made to the tax consequences claimed on the return with respect to the
transaction that was the subject of the information return, (2) adjustments to any item to the
extent the item is affected by the transaction even if it is otherwise unrelated to the transaction,
and (3) interest and penalties that are related to the transaction or the adjustments made to the tax
consequences.
Effective Date
The provision applies to returns filed after March 18, 2010, the date of enactment of
“Hiring Incentives to Restore Employment Act,” Public Law 111-147, as well as for any other
return for which the assessment period specified in section 6501 had not yet expired as of that
date.
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TITLE IV − BUGETARY PROVISIONS
A. Time for Payment of Corporate Estimated Taxes
(sec. 402 of the bill and sec. 6655 of the Code)
Present Law
In general, corporations are required to make quarterly estimated tax payments of their
income tax liability.202 For a corporation whose taxable year is a calendar year, these estimated
tax payments must be made by April 15, June 15, September 15, and December 15. In the case
of a corporation with assets of at least $1 billion (determined as of the end of the preceding
taxable year):
(i) payments due in July, August, or September, 2014, are increased to 174.25 percent
of the payment otherwise due;203
(ii) payments due in July, August or September, 2015, are increased to 122.25 percent
of the payment otherwise due;204 and
(iii) payments due in July, August or September, 2019, are increased to 106.5 percent
of the payment otherwise due.205
For each of the periods impacted, the next required payment is reduced accordingly.
Explanation of Provision
The provision increases the required payment of estimated tax otherwise due in July,
August, or September, 2015, by 3.0 percentage points.
Effective Date
The provision is effective on the date of enactment of the bill.
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Sec. 6655.

203

Pub. L. No. 111-171, Sec. 12(a); Pub L. No. 111-152, Sec. 1410; Pub. L. No. 111-147, Sec. 561, par.
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