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INTRODUCTION

This pamphlet! provides an explanation of the proposed income
tax treaty, as modified by the proposed protocol, between the
United States and the Kingdom of Denmark (“Denmark”). The pro-
posed treaty was signed on June 17, 1980, and was amplified by an
exchange of notes signed the same day. The proposed protocol, to-
gether with a related exchange of notes, was signed on August 23,
1983. The proposed treaty would replace the treaty between the
two countries, signed in 1948, that is currently in force. The pro-
posed treaty has been scheduled for a public hearing on July 30,
1985, by the Senate Committee on Foreign Relations.

The Administration originally submitted the proposed treaty to
the Senate in 1980. The Senate Committee on Foreign Relations
postponed its consideration of the proposed treaty in 1981 at the
Treasury Department’s request because negotiation of the proposed
protocol was then underway. In May 1984, the Committee reported
favorably on the proposed treaty (and protocol) without reservation
and recommended that the Senate advise and consent to its ratifi-
igiéizn. However, the Senate did not consider the treaty further in

The proposed treaty is similar to other recent U.S. income tax
treaties, the 1981 proposed U.S. model income tax treaty (“U.S.
model treaty”’), and the model income tax treaty of the Organiza-
tion for Economic Cooperation and Development (“OECD model
treaty”). However, there are certain deviations from those docu-
ments.

The first part of the pamphlet summarizes the principal provi-
sions of the proposed treaty. The second part discusses the issues
that the proposed treaty presents. The third part provides an over-
view of U.S. tax laws relating to international trade and invest-
ment and U.S. tax treaties in general. This is followed in part four
by a detailed explanation of the proposed treaty and protocol.

1This pamphlet may be cited as follows: Joint Committee on Taxation, Explanation of Pro-
posed Income Tax Treaty (and Proposed Protocol) Between the United States and the Kingdom of
Denmark (JCS-217-85), July 29, 1985.
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I. SUMMARY
In general

The principal purposes of the proposed income tax treaty be-
tween the United States and Denmark are to reduce or eliminate
double taxation of income earned by citizens and residents of either
country from sources within the other country, and to prevent
avoidance or evasion of the income taxes of the two countries. The
proposed treaty is intended to continue to promote close economic
cooperation between the two countries and to eliminate possible
barriers to trade caused by overlapping taxing jurisdiction of the
two countries. It is intended to enable the countries to cooperate in
preventing avoidance and evasion of taxes.

As in other U.S. tax treaties, these objectives are principally
achieved by each country agreeing to limit, in certain specified sit-
uations, its right to tax income derived from its territory by resi-
dents of the other. For example, the treaty contains the standard
treaty provisions that neither country will tax business income de-
rived from sources within that country by residents of the other
unless the business activities in the taxing country are substantial
enough to constitute a permanent establishment or fixed base (Ar-
ticles 7 and 14). Similarly, the treaty contains the standard “‘com-
mercial visitor” exemptions under which residents of one country
performing personal services in the other will not be required to
pay tax in the other unless their contact with the other exceeds
specified minimums (Articles 14, 15, and 18). The proposed treaty
provides that dividends, interest, royalties, and certain capital
gains derived by a resident of either country from sources within
the other country generally may be taxed by both countries (Arti-
cles 10, 11, 12, and 13). Generally, however, dividends, interest, and
royalties received by a resident of one country from sources within
the other country are to be taxed by the source country on a re-
stricted basis (Articles 10, 11, and 12).

In situations where the country of source retains the right under
the proposed treaty to tax income derived by residents of the other
country, the treaty generally provides for the relief of the potential
douc}ﬂe taxation by the country of residence allowing a foreign tax
credit.

This treaty contains the standard provision (the “saving clause”)
contained in U.S. tax treaties that each country retains the right to
tax its citizens and residents as if the treaty had not come into
effect (Article 1). In addition, it contains the standard provision
that the treaty will not be applied to deny any taxpayer any bene-
fits he would be entitled to under the domestic law of the country
or under any other agreement between the two countries (Article
1); that is, the treaty will only be applied to the benefit of taxpay-
ers.

(2}
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Differences in proposed treaty and model treaties

The proposed treaty differs in certain respects from other U.S.
income tax treaties and from the U.S. model treaty. It also differs
in significant respects from the present treaty with Denmark.
Some of these differences are as follows:

(1) U.S. citizens who are not also U.S. residents are generally cov-
ered. While the U.S. model covers such U.S. citizens, the United
States has frequently been unable to negotiate coverage for non-
resident citizens in its income tax treaties.

(2) The U.S. excise tax on insurance premiums paid to a foreign
insurer is generally covered. This is a departure from the present
treaty and other older U.S. tax treaties, although similar coverage
appears in some more recent treaties, such as the present treaties
with France and Hungary. The excise tax on premiums paid to for-
2ign insurers is covered under the U.S. model treaty.

(3) The proposed treaty defines the “United States” and ‘“Den-
mark” more broadly than the present treaty to include expressly
the U.S. and Danish portions of the continental shelf. Coupled with
sther treaty provisions, these definitions generally allow each coun-
try to tax certain income earned by residents of the other from the
>xploitation of natural resources, such as oil, found along the first
sountry’s portion of the continental shelf. Under the present
reaty, there may be some uncertainty as to whether one country
may tax natural resource income of residents of the other from op-
srations along the first country’s portion of the continental shelf.

(4) The proposed treaty does not provide investors in real proper-
:y in the country not of their residence with an election to be taxed
m those investments on a net basis. Under the present treaty, an
zlection may be made or revoked on an annual basis without re-
strictions, allowing Danish investors unintended tax planning op-
sortunities. The U.S. model treaty has a net basis tax election for
ncome from real property; however, under the U.S. model, the
slection, once made, is binding for all subsequent years unless the
sountries agree to allow the taxpayer to terminate it. Although
current U.S. law and current Danish law independently provide for
slective net basis taxation, the making of a second election under
ntlferélal U.S. law is restricted once a first election has been re-
7oked.

(5) Under the proposed treaty, as amended by the proposed proto-
sol, U.S. residents generally receive an imputation credit against
Danish tax with respect to dividends received from Danish resident
sompanies. This provision reflects Denmark’s introduction in 1976
»f an imputation system that integrates in part the corporate
ncome tax with the individual income tax. Under this system,
Danish resident shareholders subject to full tax liability in Den-
nark on dividends from Danish resident companies receive an im-
sutation credit. For residents of Denmark, this credit was in-
reased from 15 percent to 25 percent of the gross dividend for
years of assessment beginning with 1982/83. The credit is either
applied against the shareholder’s Danish income tax liability or, if
‘he credit exceeds such liability, is refunded to the shareholder. In
he absence of a tax treaty, nonresidents of Denmark do not re-
seive the imputation credit.
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Under the proposed treaty, U.S. portfolio investors (U.S. resident
companies owning less than a 25 percent share capital interest,
and noncorporate U.S. residents) in Danish resident companies gen-
erally will be entitled to a credit equal to 15 percent of gross divi-
dends beneficially owned. Under the treaty, Denmark may charge
U.S. portfolio investors a withholding tax on the aggregate amount
of dividends and credit at a rate not exceeding 15 percent. In the
case of U.S. direct investors (U.S. resident companies owning at
least a 25 percent share capital interest) in Danish resident compa-
nies, the proposed treaty generally provides for a credit equal to
five percent of gross dividends beneficially owned. Denmark may
charge U.S. direct investors a withholding tax on the aggregate
amount of dividends and credit at a rate not exceeding five per-
cent.

Absent the treaty, dividends paid to U.S. residents by Danish
companies would be subject under present Danish tax rules to a
withholding tax at a rate of 30 percent, rather than the five and 15
percent rates prescribed. Generally, the imputation credit, coupled
with the reduced withholding tax, reduces the effective Danish tax
rate on dividends beneficially owned by U.S. portfolio investors to
2.25 percent, and on dividends beneficially owned by U.S. direct in-
vestors to one-quarter of one percent.

The U.S. income tax treaties with the United Kingdom and
France also provide certain U.S. resident shareholders an imputa-
tion credit.

(6) The proposed treaty, like the U.S. model treaty and the
present treaty, generally limits to five percent the rate of withhold-
ing tax that the country of source may impose on dividends paid to
direct investors resident in the other country. To qualify for the
five-percent rate under the proposed treaty, the beneficial owner of
the dividends must directly hold at least 25 percent of the share
capital of the payor corporation. Under the U.S. model treaty, by
comparison, the beneficial owner of the dividends must own 10 per-
cent or more of the payor corporation’s voting stock to qualify for
the five-percent treaty rate. To qualify for the five-percent rate
under the present treaty, the dividend recipient must be a corpora-
tion controlling 95 percent or more of the entire voting power of a
payor corporation whose gross income from dividends and interest
other than from its own subsidiaries is not more than 25 percent of
its total gross income, and the relationship of the two corporations
must not have been established primarily to secure the reduced
rate of tax. Thus, the proposed treaty imposes a lower ownership
requirement for application of the five-percent rate of tax on direct
investment dividends than does the present treaty.

(7) The U.S. model treaty allows one country to tax dividends
paid by a resident company of the other country from profits of its
permanent establishment in the first country constituting 50 per-
cent or more of the country’s worldwide income. The proposed
treaty allows such taxation only when the dividends are (a) paid tc
a resident of the first country (and when that country is the United
States, to a U.S. citizen) or (b) with respect to a stock holding effec-
tively connected a permanent establishment or a fixed base in the
first country. The effect of this variation in the proposed treaty is
to exempt from U.S. tax dividends paid by a Danish company
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~which, under Internal Revenue Code section 861(a)(2)(B), are from
sources within the United States and, thus, would otherwise be
“subject to U.S. tax under U.S. internal law. To prevent third-coun-
try residents from using a Danish company to take advantage of
this exemption, the proposed treaty allows one country to tax divi-
dends paid by a resident company of the other country which de-
rives income from the first country if more than 50 percent of the
share capital of the company is owned by third country residents
and the company was formed to take advantage of this treaty ex-
-emption.
(8) Both the U.S. model treaty and the proposed treaty provide
or source country taxation of capital gains from the disposition of
real property regardless of whether the taxpayer is engaged in a
rade or business in the source country. The proposed protocol ex-
pands the proposed treaty (and U.S. model) definition of real prop-
erty for these purposes to encompass ‘“U.S. real property interests.”
“This safeguards U.S. tax under the Foreign Investment in Real
Property Tax Act of 1980 which applies to dispositions of “U.S. real
"roperty interests” by nonresident aliens and foreign corporations.

(9) Under the proposed protocol, income tax imposed under the

anish Hydrocarbon Tax Act adopted in 1982 is a covered tax and
will be treated as a creditable income tax for U.S. foreign tax
credit purposes. The Hydrocarbon Tax Act taxes income from the
extraction of hydrocarbons in Denmark, including its territorial
sea and its part of the continental shelf. The tax is assessed sepa-
rately from the regular income and corporate taxes. However, a de-
duction is allowed for income and corporate taxes paid, and other
special deduction and allowance rules apply. The tax is imposed on
2 field-by-field basis and amounts to 70 percent of the aggregate
income of the fields showing profits. In the absence of this provi-
sion, Danish income tax specifically imposed under the Hydrocar-
bon Tax Act probably would not be creditable under U.S. Treasury
*Department regulations.

(10) The proposed treaty exempts from source country taxation
“tertain profits from the operation of ships or aircraft when earned
from participation in a consortium. The U.S. model treaty extends

ts shipping and aircraft exemption to profits from participation in
.a pool or joint operating agency, but not explicitly to a consortium.
Extending the exemption to consortiums makes the exemption
-available to the Scandinavian Airlines System consortium (SAS),
which derives income in the United States through an agent.
~ The proposed treaty also exempts from U.S. tax remuneration of

Danish resident from employment aboard an aircraft operated

internationally by SAS.
. (11) The proposed protocol provides that an installation, drilling
rig, or ship used for the exploration or exploitation of natural re-
ssources will be treated as a permanent establishment only if it
lasts more than 12 months. Thus, for example, business profits at-
tributable to a U.S. drilling rig located in the Danish sector of the
North Sea will be taxable by Denmark only if the rig stays there
‘more than 12 months. A comparable provision is included in the
U.S. model treaty but is not included in the present treaty or in a
number of other U.S. income tax treaties.
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The proposed protocol also provides that gains derived by an en-
terprise of one country from the deemed alienation of an installa-
tion, drilling rig, or ship used for the exploration or exploitation of
natural resources will be taxable in that country only. Thus, gains
from the removal of a U.S, drilling rig located in the Danish sector
of the North Sea will not be taxable by Denmark regardless of
whether the enterprise has a permanent establishment in Den-
mark. The U.S. model treaty and the present treaty do not have
this special protection against so-called “balancing charges.”

(12) Under the proposed treaty, remuneration from employment,
as a member of the crew of a ship or aircraft operated internation-
ally by an enterprise of one country is taxable in that country ase
well as in the country of which the employee is a resident. Under
the U.S. model treaty, by contrast, such remuneration is taxable«
only in the country of which the employee is a resident.

(13) The present treaty exempts from source country taxation the”
salaries of teachers from the other country who visit for two years
or less. Under the proposed treaty and the U.S. model, these sala-"
ries are subject to the standard rules, ordinarily resulting in full,
source country taxation. )

(14) The proposed treaty allows directors’ fees and similar pay-4
ments by a company resident in one country to a resident of the
other country to be taxed in the first country if the fees are paid-
for services performed in the first country. The U.S. model treaty,
on the other hand, treats directors fees as personal service income*
or as a distribution of profits. Under the U.S. model treaty (and the
proposed treaty), the country where the recipient resides generally
has primary taxing jurisdiction over personal service income and,
the source country tax on distributed profits is limited.

(15) The proposed treaty allows source country taxation of an en-,
tertainer or athlete who earns more than $3,000 there during a
%%}63(})013 year; the comparable amount in the U.S. model treaty is+

(16) Under the proposed treaty, child support payments by a U.S.*
citizen or U.S. resident to a Danish resident under 18 years of age
pursuant to a Danish court decree may be taxed by Denmark, and”
the United States must allow a deduction for the payments. Under
the U.S. model treaty, child support payments are generally tax-
able only in the country of residence of the payor. Child support,
payments are not deductible under U.S. internal law.

(17) The proposed treaty provides that, if certain conditions are~
met, contributions to a pension plan recognized for tax purposes in
one country made by or for an individual resident of the other™
country who is not a citizen of the second country will be treated
the same way for tax purposes in the second country as contribu-*
tions made to a pension plan recognized for tax purposes in the
second country are treated in the second country. Absent this pro-
vision, a U.S. citizen residing in Denmark would not be able to,
deduct contributions to a U.S. pension plan for Danish income tax
purposes; the staff understands that under Danish administratives
practice, deductions for contributions to foreign pension plans
(other than those of certain countries) are not a.l]owe(i).e E

(18) The proposed treaty’s nondiscrimination provision differs
from the U.S. model treaty’s in that the provision in the proposed '

R

i
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treaty protects all legal persons deriving their status as such from
the United States, not U.S. citizens alone.

(19) Sanctions against treaty-shopping by business organizations
are imposed on a more restricted basis under the proposed treaty,
as amended by the proposed protocol, than under the U.S. model
treaty. The present treaty does not contain anti-treaty shopping
‘rules. (See discussion under “Issues,” below.)

(20) The proposed treaty contains a provision requiring each
country to undertake to lend administrative assistance to the other
in collecting taxes covered by the treaty. This provision, carried
over with minor modifications from the present treaty, is more de-
tailed than the administrative assistance provision in the U.S.
model treaty. Among other things, the proposed treaty provision
specifies that one country’s application to the other for assistance
must include a certification that the taxes at issue have been “fi-
nally determined.”

(21) The proposed treaty would enter into force after each coun-
try notifies the other that its constitutional requirements for entry
into force have been satisfied and the later of the notifications is
received. Under the U.S. model treaty, entry into force occurs upon
the exchange of instruments of ratification. This departure from
the U.S. model reflects the fact that Danish law, unlike the U.S.
Constitution, does not require legislative ratification of certain
international agreements concluded by the government. The
Danish Parliament may delegate to the Danish executive branch
the power to conclude binding international agreements and has
done so in the case of such agreements to avoid double taxation.
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II. ISSUES

The proposed treaty, as amended by the proposed protocol, pre-
sents the following specific issues. .

(1) Imputation credit

As amended by the proposed protocol, the proposed treaty gener-,
ally provides U.S. portfolio investors in Danish resident companies
with a Danish imputation tax credit equal to 15 percent of gross
dividends paid to the investors by the companies. U.S. direct inves-
tors generally are entitled to a five percent imputation credit.
Under Danish law, Danish resident shareholders subject to full tax
liability in Denmark presently receive an imputation credit equal
to 25 percent of gross dividends paid by Danish resident companies.
Under the proposed treaty, then, U.S. investors in Danish resident’
companies receive a smaller imputation credit than Danish share-
holders in Danish resident companies receive for dividends paid by
the companies. As a result, U.S. shareholders may be subject to
higher Danish corporate and personal income taxes in connection
with dividends received from Danish resident companies than
Danish shareholders are. The issue is whether the United States
should insist on the same tax relief for U.S. investors in Danish
1residt-:-nt companies as Danish shareholders receive under Danish
aw.

As originally drafted, the proposed treaty generally granted U.S.
portfolio investors in Danish resident companies an imputation
credit equal to the credit which an individual Danish resident
would have been entitled to had he received the dividend (at that
time, 15 percent). The provision fixing the credit for U.S. portfolio
investors at 15 percent was substituted in the proposed protocol.
The U.S. income tax treaties with the United Kingdom and France,
which, like Denmark, have imputation systems, provide U.S. port-
folio investors with a credit equal to the credit a U.K. or French
resident would have received. On the other hand, the U.S. income
tax treaty with Canada, which also has an imputation system, does
not allow U.S. shareholders in Canadian companies any portion of
the imputation credit provided by Canadian statute to Canadian
shareholders in Canadian companies. )

As originally drafted, the proposed treaty generally granted U.S.
direct investors in Danish resident companies a dividend credit
equal to one-third of the 15-percent credit which an individual
Danish resident would have been entitled to had he received the
dividend. The proposed protocol fixes the credit at five percent.
This modification reduces the credit available to U.S. direct inves-
tors since one-third of the 25-percent credit which an individual
Danish resident is presently entitled to would be 8.33 percent.
Under present U.S. income tax treaties, however, no imputation
system country except the United Kingdom allows U.S. direct in-

®)
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vestors any portion of the imputation credit provided its own resi-

dents. The U.S. treaty with the United Kingdom provides U.S.

direct investors (defined more broadly than in the proposed treaty)

with a credit equal to one-half of the credit which an individual

EiJ.K‘i resident would be entitled to were he the recipient of the divi-
end.

(2) Hydrocarbon tax

Under the proposed protocol, Danish national income taxes im-
posed under the Danish Hydrocarbon Tax Act adopted in 1982 will
be creditable for U.S. foreign tax credit purposes, subject to special
computation limitations. In the absence of this provision, income
taxes specifically imposed under the Danish Hydrocarbon Tax Act
probably would not be creditable under U.S. Treasury Department
regulations. The treaty credit will be available retroactively for
Danish taxes paid for taxable years beginning after 1982. The
treaty credit, because it will probably be larger than the income
tax credit otherwise allowed under the regulations, may reduce the
U.S. taxes collected from U.S. oil companies operating in the
Danish sector of the North Sea. For these reasons, and also because
it is no longer U.S. treaty policy generally to give treaty credits for
special taxes on foreign oil and gas extraction income, it can be
argued that the treaty should not allow a credit against U.S. tax
for additional income taxes specifically imposed by the Danish Hy-
drocarbon Tax Act. On the other hand, it can be argued that fair-
ness requires that the treaty allow a credit since treaty credits are
allowed for arguably comparable oil and gas taxes imposed by the
United Kingdom and Norway on income from some fields under
the U.S. income tax treaties with those countries currently in
force. Also, it can be argued, the credit is subject to special compu-
tation limitations under the treaty more restrictive than those ap-
plying under U.S. internal law to the Internal Revenue Code credit
for foreign oil and gas extraction income taxes (sec. 907).

Another issue is whether the United States should agree to a
treaty definition of “Denmark” that allows Denmark to impose its
hydrocarbon tax on oil and gas extraction income of U.S. oil com-
panies from operations along Denmark’s portion of the continental
shelf in the North Sea. The proposed treaty defines ‘“Denmark”
and “the United States” more broadly than the present treaty to
include expressly the Danish and U.S. portions, respectively, of the
continental shelf. While the matter is not free from doubt, it is ar-
guable that, under the present treaty’s more restrictive definition
of Denmark, U.S. oil companies are not subject to the Danish hy-
drocarbon tax in connection with their North Sea operations since
none of their income from those operations is arguably from
Danish sources.

(3) Treaty-shopping

The proposed treaty, like a number of U.S. income tax treaties,
generally provides a reciprocal exemption from source country
withholding tax on interest paid to residents of the other country.
Although this treaty exemption (like other exemptions and reduc-
tions provided in the proposed treaty) is intended to benefit resi-
dents of Denmark and the United States only, residents of third
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countries sometimes attempt to use a treaty to obtain treaty bene-
fits. This is known as treaty shopping. Investors from countries
which do not have tax treaties with the United States, or from
countries which have not agreed in their tax treaties with the
United States to a reciprocal exemption of interest may, for exam-
ple, attempt to secure the exemption as it applies to U.S. tax by
lending money to a U.S. person indirectly through a country
having a treaty with the United States that contains the interest
exemption. The third-country investor may do this by establishing
a subsidiary, trust, or other investing entity in the treaty country
which makes the loan to the U.S. person and claims the treaty ex-
emption for the interest it receives. If the investing entity is estab-
lished in certain treaty countries, it may be possible for the invest-
ing entity, in turn, to pay interest to the third-country investor
without paying any tax on that interest to the treaty country.

The anti-treaty shopping provision of the proposed treaty is less
strict than the anti-treaty shopping provision found in some recent
U.S. treaties, but more restrictive than the anti-treaty shopping
provisions in older U.S. treaties. The provision is also less strict
than that of the current (1981) U.S. model, although the 1981 U.S.
model provision is only one of several approaches that the Treas-
ury Department considers satisfactory to prevent treaty shopping
abuses. The 1981 model provision is nonetheless a standard against
which to compare the proposed treaty. This raises the issue of
whether a stronger anti-treaty shopping provision is necessary ef-
fectively to forestall potential treaty shopping abuses.

There are several respects in which the anti-treaty shopping pro-
vision of the proposed treaty is more lenient than that of the 1981
U.S. model and other recent treaties. A business organization is not
entitled to treaty benefits under any provision of the 1981 U.S.
model unless, in addition to other requirements being satisfied,
more than 75 percent of the beneficial interest of the business orga-
nization is owned by individual residents of the country of which
the organization is a resident. By contrast, under the proposed
treaty, the ownership requirement for treaty benefit eligibility gen-
erally is that 50 percent of the beneficial interest in an organiza-
tion be owned by residents of the two countries, U.S. citizens, pub-
licly traded companies that are residents of the two countries, or
the two countries themselves (‘“ownership test”). The recent trea-
ties with Australia and New Zealand maintain the 75-percent
standard, but expand the class of qualified beneficial owners to in-
EIUdte owners comparable to those qualified under the proposed

reaty.

Further, under the proposed treaty, a business organization is
generally denied treaty benefits if more than 50 percent of its gross
income is used to make interest payments to persons other than
those just named. By contrast, under the 1981 U.S. model treaty, a
business organization is always denied treaty benefits if its income
is used in substantial part to meet liabilities to third-country resi-
dents who are not U.S. citizens (“income-use test”).

The Treasury Department’s Technical Explanation of the pro-
posed treaty and protocol indicates that interest payments will be
considered to be “made” under the treaty’s income-use test with re-
spect to an original issue discount obligation when interest accrues
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for Danish tax deduction purposes. In its 1984 report on the pro-
posed treaty, the Senate Committee on Foreign Relations indicated
that this interpretation of the “make payments” language is impor-
tant to forestall a potential abuse under the anti-treaty shopping
provision of the proposed treaty. Because the income-use rule of
the proposed anti-treaty shopping provision refers to using income
to make payments rather than to “meet liabilities,” as the U.S.
model does, third-country investors might (absent the Technical Ex-
planation clarification) arguably meet the test by indirectly lending
to U.S. persons through an investing entity that is a resident of
Denmark (and that satisfies the 50-percent ownership test dis-
cussed above) on an original issue discount basis. In that case, the
Danish investing entity might not “make payments” to the third-
country investor until the original issue discount obligation of the
Danish investing entity matures. Before that time, the income-use
rule may not be violated and, consequently, interest received by
the Danish investing entity from the U.S. borrowers may be eligi-
ble for the treaty exemption from U.S. tax.

The recent treaties with Australia and New Zealand, it should be
noted, have no protective income-use test of any kind.

Treaty shopping potential in the case of Denmark may be more
serious than in the case of some other U.S. treaty partners because
of the absence of any Danish withholding tax on interest payments
from a Danish conduit to third-country investors; Denmark is rela-
tively unusual among U.S. treaty partners in not imposing a with-
holding tax on interest derived by nonresidents. Treaty shopping
potential is also a special concern in the case of Denmark because,
under the proposed treaty, Denmark will tax dividends paid by
Danish companies to U.S. shareholders at a very low effective rate.
This reduction of the Danish tax that a U.S. owner of a Danish fi-
nance subsidiary would pay on dividends received from such a sub-
sidiary could facilitate the use of such subsidiaries to borrow from
third-country residents. On the other hand, Danish investing enti-
ties may be liable for other Danish taxes.

Under the proposed treaty, unlike the 1981 U.S. model, the own-
ership and income-use tests need not be satisfied to obtain treaty
benefits if an organization is a publicly traded company. Unlike the
1981 U.S. model, the proposed treaty does not limit treaty benefits
in the case of income earned in one country by a resident of the
other country that bears a significantly lower tax in the residence
country under its laws than similar income earned in the residence
country; however, Denmark does not now impose lower taxes on
foreign source income than on domestic source income.

The United States arguably should maintain its policy of limiting
treaty shopping opportunities whenever possible. On the other
hand, the present income tax treaty between the United States and
Denmark does not contain anti-treaty shopping rules. Further, the
proposed anti-treaty shopping provision may be effective in pre-
venting third-country investors from obtaining treaty benefits by
establishing investing entities in Denmark since third-country in-
vestors may be unwilling to share ownership of such investing enti-
ties on a 50-50 basis with U.S. or Danish residents or other quali-
fied owners to meet the ownership test of the anti-treaty shopping
provision. The income-use test provides protection from the poten-
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tial abuse of a Danish conduit that pays interest currently. Finally,
Denmark imposes significant taxes of its own; these taxes may
deter third-country investors from seeking to use Danish entities to
make U.S. investments.

(4) Deductibility of child support payments

Under the proposed treaty, as a general rule, child support pay-
ments made by a resident of one country to a resident of the other
country (who is a child under 18 years of age) pursuant to a writ-
ten separation agreement or decree of divorce, separate mainte-
nance, or compulsory support may be taxed only in the first coun-
try. However, when such payments are made by a citizen or resi-
dent of the United States to a resident of Denmark pursuant to a
Danish court decree, the treaty provides that the payments may be
taxed by Denmark and the United States must allow a deduction
for the payments. This rule generally allows Denmark to impose its
tax on child support payments; under Danish internal law, child
support payments are taxable income to a child 15 years old or
older and the payor may deduct such payments provided that they
are made to a child 18 years old or younger. Under U.S. internal
law, child support payments are not taxable income to the recipi-
ent (Code sec. T1(b)) and, absent this special treaty provision, the
payor may not deduct such payments. Thus, in preserving the
Danish statutory tax on child support payments, the treaty pro-
vides a U.S. tax deduction not otherwise allowed under the Code.

This raises the issue of whether deductions should be granted to
U.S. persons by treaty in cases where Congress has chosen not to
do so under the Code. The granting of a deduction otherwise denied
represents an expansion of the general scope of treaties which usu-
ally seek only to reduce double taxation and to prevent the avoid-
ance or evasion of income taxes. It also raises the issue of how far
the United States should go in giving tax benefits to U.S. persons
by treaty. The Senate Committee on Foreign Relations expressed
concern with the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>