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INTRODUCTION

The Committee on Ways and Means has scheduled a public hear-
ing on the reauthorization of the Hazardous Substance Response
Trust Fund (“Superfund”) on May 9, 1985. This Fund is provided
for under the Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980 (CERCLA), the tax provisions of
which are scheduled to expire after September 30, 1985.

The first part of the pamphlet! is a summary. The second part
discusses the tax and other provisions of present law. The third
part reviews the operation of the current Superfund program. Part
four summarizes the Administration’s Superfund reauthorization
proposal, which was introduced by request, as H.R. 1342. Part five
summarizes H.R. 5640, which was passed by the House of Repre-
sentatives on August 10, 1984, and provided for a five-year exten-
sion of the Superfund. (The 98th Congress expired without further
action being taken on this bill.) Part six summarizes the other
House bills, introduced thus far in the 99th Congress, relating to
financing of the Superfund. Part seven analyzes issues relating to
the reauthorization and financing of the Superfund.

' This pamphlet may be cited as follows: Joint Committee on Taxation, Background and
Issues Relating to House Bills for Reauthorization and Financing of The Superfund (JCS-13-85),
May 8, 1985.
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I. SUMMARY

A. Present Law
Hazardous Substance Response Trust Fund

Under present law, excise taxes are imposed on crude oil and cer-
tain chemicals, and revenues equivalent to these taxes are deposit-
ed into the Hazardous Substance Response Trust Fund (“Super-
fund”). These amounts are available for expenditures incurred in
connection with releases or threatened releases of hazardous sub-
stances and pollutants or contaminants into the environment.
These provisions were enacted in the Comprehensive Environmen-
tal Response, Compensation, and Liability Act of 1980 (“CERCLA”"),
which established a comprehensive system of notification, emergen-
cy response, enforcement, and liability for hazardous spills and un-
controlled hazardous waste sites.

A crude oil tax of 0.79 cent per barrel is imposed on the receipt
of crude oil at a U.S. refinery, the import of crude oil and petrole-
um products, and the use or export of domestically produced crude
oil (if the tax has not already been paid).

An excise tax on chemical feedstocks is imposed on the sale or
use of 42 specified organic and inorganic feedstocks if they are pro-
duced in or imported into the United States. The taxable feedstocks
generally are hazardous or create hazardous products or wastes
when used. The rates vary from 22 cents per ton to $4.87 per ton.
(SeekTable 1 for a list of current law tax rates on chemical feed-
stocks.)

These excise taxes will terminate after September 30, 1985. How-
ever, the taxes would have been suspended during calendar years
1984 or 1985, if, on September 30, 1983, or 1984, respectively, the
unobligated trust fund balance had exceeded $900 million, and if
the unobligated balance on the following September 30 would have
exceeded $500 million, even if these excise taxes were suspended
for the calendar year in question. (The unobligated Trust Fund bal-
ance was $374.1 million at the end of fiscal year 1983, and $295.1
million at the end of 1984.) Further, the authority to collect taxes
will otherwise terminate when cumulative receipts from these
taxes reach $1.38 billion. (Cumulative revenues from these excise
taxes through September 30, 1984, amounted to $0.863 billion.)

Post-closure Liability Trust Fund

Effective after September 30, 1983, an excise tax of $2.13 per dry
weight ton is imposed on hazardous waste received at a qualified
hazardous waste disposal facility which will remain at the facility
after its closure. These tax receipts are deposited into the Post-clo-
sure Liability Trust Fund. This trust fund is to assume completely
the liability, under any law, of owners and operators of closed haz-
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3

ardous waste disposal facilities that meet certain conditions. No li-
abilities have yet been assumed by the Trust Fund. These provi-
sions were enacted in CERCLA.

Authority to collect the tax would be suspended for any calendar
year after 1984, if the unobligated balance in the Trust Fund ex-
ceeded $200 million on the preceding September 30. Further, au-
thority to collect the tax will terminate when cumulative receipts
from the crude oil and chemical excise taxes described above reach
$1.38 billion, or, if earlier, after September 30, 1985. (Cumulative
receipts from the post-closure tax were $3 million through the first
half of fiscal 1984.)

B. Administration Proposal (H.R. 1342) 2
Tax provisions

The Administration proposal would extend the Superfund
through September 30, 1990, and provide a projected $4.5 billion in
tax revenues ($5.3 billion including interest and recoveries) to the
Fund during the extension period. These revenues would be de-
rived primarily from the following sources:

Petroleum and feedstocks chemicals taxes.—A five-year extension
of the taxes on petroleum and feedstock chemicals, at their present
law rates. These taxes would generally expire after September 30,
1990; however, a special rule would provide for earlier suspension
or termination of the taxes if the unobligated Superfund balance
exceeds $1.5 billion. There is also a trust fund provision under
which authority to collect the petroleum, feedstock chemical, and
waste management taxes would expire when and if cumulative Su-
perfund receipts after September 30, 1985 (i.e., during the reauthor-
ization period) total $5.3 billion.

Waste management tax.—A tax on the treatment, storage, dispos-
al (including ocean disposal), or export of hazardous wastes (‘“waste
management” tax), effective October 1, 1985. This tax would termi-
nate on September 30, 1990 unless extended through March 31,
1991 in the event of a revenue shortfall. This tax would be imposed
at four distinct rates:® (1) a rate of 25 cents per ton on hazardous
waste received at waste water treatment facilities; (2) a rate of $5
per ton on hazardous waste received at deep well injection facili-
ties; (3) a rate of $35 per ton, phasing up to $40 per ton during the
reauthorization period, on hazardous waste received at landfills,
surface impoundments (other than surface impoundments con-
tained in waste water or deep well injection facilities), waste piles,
or land treatment units;* and (4) a rate of $6 per ton, phasing up to
$7.80 per ton, on any hazardous waste received at all other RCRA
permitted units, as well as the export or ocean disposal of hazard-
ous waste. These rates would be further adjusted, beginning Octo-
ber 1, 1987, to compensate for shortfalls from overall Superfund
revenue targets. Exemptions would be provided for certain hazard-

2 This proposal was introduced by Mr. Broyhill at the request of the Administration.

3 This summary reflects modifications to the waste manaﬁement tax proposed by the Treasury
Department in testimony before the Senate Committee on Finance, April 25, 1985. )

4 These and other terms generally would be defined by reference to Title II of the Solid Waste
Disposal Act, as amended (“SWDA”), also known as the Resource Conservation and Recovery
Act (“RCRA”).
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ous waste disposals pursuant to CERCLA and RCRA and for waste
generated at a Federal facility; however, no general exemption
would be provided for the treatment of hazardous wastes. The
waste management tax is intended to raise approximately two-
thirds of the total Superfund tax revenues under the Administra-
tion proposal.

The Administration proposal would repeal the present law Post-
closure Liability Trust Fund and the associated waste disposal tax
(Code secs. 4681 and 4682), effective October 1, 1985. Amounts in
the Post-closure Liability Trust Fund at that time would be trans-
ferred to the Superfund.

Trust fund provisions

Under the Administration proposal, the substantive trust fund
provisions would generally be equivalent to present law. However,
the proposal would delete natural resource damage claims (section
111(b) of present law CERCLA) as a permitted Superfund expendi-
ture purpose.

C. Revenue Provisions of H.R. 5640 as passed by the House in
1984

Hazardous Substance Superfund

H.R. 5640 (98th Congress), as passed by the House of Representa-
tives on August 10, 1984,5 would have extended and expanded the
Superfund program. H.R. 5640 would have provided $10.1 billion of
financing to the ‘Superfund over the 5-year reauthorization period
($7.8 billion of tax revenues and $2.3 billion of general revenue ap-
propriations), and would have expanded the program to include: re-
sponse to releases of petroleum and petroleum products; emergency
relief and health effect studies; toxicological profiles and hazard
evaluation projects; and a specific schedule for cleanup of hazard-
ous waste sites. (These provisions are discussed in Part V below).

To finance this program, H.R. 5640 would have increased the
present law petroleum tax from 0.79 cent per barrel to 7.86 cents
per barrel. The excise tax on chemical feedstocks would have been
increased and applied to 15 additional feedstocks. (These tax rates
would have been subject to a 4-year phase-in and an inflation ad-
justment.) The bill further allowed a refund or credit for taxes on
exported feedstocks. The amendments to the petroleum and chemi-
cal feedstock taxes under H.R. 5640 generally would have been ef-
fective from January 1, 1985, through September 30, 1990.

Under H.R. 5640, the petroleum and chemical feedstock tax rates
would have increased further on January 1, 1987, if a hazardous
waste tax (“waste-end tax”) had not been enacted by July 1, 1986.
The Treasury (in consultation with the Environmental Protection
Agency) would have been required to develop a legislative proposal
for such a tax by April 1, 1985. The Treasury also would have been
required to study (in consultation with the International Trade

5 The 98th Congress expired without further action being taken on the bill. See House Com-
mittee on Ways and Means Report (H.R. Rep. No. 98-890, part 2, Auiust 8, 1984) for detailed
description of the tax and trust fund provisions of H.R. 5640 as passed by the House (other than
the floor amendment relating to the Comprehensive Oil Pollution Liability Trust Fund).
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Commission) the feasibility of imposing a tax on imported sub-
stances derived from taxable chemical feedstocks.

H.R. 5640 generally would have continued the expenditure pur-
poses of the present law Superfund; however, no further funds
could have been used for the payment of natural resource damage
claims. Appropriations of $2.8 billion to the Superfund from gener-
al revenues would have been authorized for fiscal years 1986
through 1990. Of the amount of general revenue appropriated, not
more than $850 million was to be allocated to a special account for
expenditures related to releases of petroleum or petroleum prod-
ucts, including releases from leaking underground storage tanks.
Expenditures for such purposes were to be made only from this
special account.

H.R. 5640 would have repealed the Post-closure Liability Trust
Fund and the related tax on hazardous waste, effective September
30, 1983. Any amounts paid under that tax were to be refunded to
the taxpayers who paid them.

H.R. 5640 would have required that no fewer than 1,600 sites be
placed on the National Priorities List by 1988, and that the Envi-
ronmental Protection Agency (“EPA”) begin cleanup work at no
fewer than 150 sites each year. The bill also would have clarified
the liability of private parties for cleanup costs incurred by the Su-
perfund, and permitted citizens’ suits to force the EPA Administra-
tor to perform any act or duty required under CERCLA, as amend-
ed, which is not discretionary with the EPA.

Comprehensive Oil Pollution Liability Trust Fund

A House floor amendment to H.R. 5640, adopted in 1984, would
have established a separate Comprehensive Oil Pollution Liability
Trust Fund to be financed primarily by a 1.3 cents per gallon tax
on crude oil. This Trust Fund was to be a separate corporate entity,
and the funds were to be used to pay claims for damages caused by
oil pollution from vessels or offshore facilities located in navigable
waters in the United States. This tax would have been suspended if
the Trust Fund balance reached $200 million, and income from se-
curities held by the Trust Fund were to be refunded if the Trust
Fund balance exceeded $300 million. These provisions generally
would have been effective 180 days after enactment, and did not
have an expiration date.

D. Other House Bills Relating to Financing of Superfund

H.R. 1775 (Rep. Moore)—“Superfund Revenue Reauthorization
Act of 1985

This bill is intended to provide $5.3 billion of financing for the
Superfund over the 5-year reauthorization period. Of this amount,
$1.5 billion is from general revenue appropriations, $0.8 billion is
from interest income and the recovery of clean-up costs from re-
sponsible parties, and $3.0 billion is from taxes. The tax revenues
are derived from a tax on petroleum and chemical feedstocks, a tax
on imported chemical derivatives, and a tax on hazardous wastes:
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Petroleum tax.—The current law tax on petroleum and imported
petroleum products would be reduced from 0.79 cent to 0.17 cent
per barrel.

Chemical feedstocks tax.—The existing list of taxable chemical
feedstocks would be expanded to include the same feedstocks taxed
under H.R. 5640 as passed by the House in 1984. The tax rates on
petrochemical feedstocks would generally be decreased, while the
tax rates on inorganic feedstocks would generally be increased (as
compared to present law). The tax rates would be indexed for infla-
tion, and a credit or refund would be allowed for exported chemical
feedstocks.

The amended petroleum and chemical feedstock taxes would be
effective from October 1, 1985, through September 30, 1990, but
would be suspended under specified conditions when the unobligat-
ed Trust Fund balance exceeded $1.5 billion.

Imported chemical derivatives tax.—A tax, effective October 1,
1986, would be imposed on imported substances directly and sub-
stantially produced from taxable feedstocks (as determined under
Treasury regulations). The amount of this tax would be equal to
the tax that would have been imposed on the feedstocks used to
manufacture the imported substance (if the imported derivative
were produced in the United States). If this could not be estab-
lished, the tax would be equal to 5 percent of the appraised value
gg tlllggiomported substance. This tax would terminate on September

Tax on hazardous waste.—A tax would be imposed on the receipt
of hazardous waste at a facility regulated under the Resource Con-
servation and Recovery Act (“RCRA”) or at an ocean disposal facil-
ity. A “backup” tax would be imposed on hazardous waste, not oth-
erwise subject to tax within 270 days of generation, except waste
generated by a small generator (100 kilograms or less of hazardous
waste per month).

The hazardous waste tax would be imposed at a rate of $9.80 per
ton in fiscal year 1986, increasing to $16.32 per ton in 1990, for
land disposal (including landfills, surface impoundments, waste
piles, and land treatment units). A lower rate of $2.45 per ton (in-
creasing to $4.08 per ton in 1990) would apply to all other forms of
storage or disposal of hazardous waste including underground injec-
tion wells. The backup tax would be imposed at the higher rate (re-
duced to the lower rate on exports). These rates would be increased
under a statutory formula if necessary to meet overall Superfund
revenue targets. An exclusion from the tax would be provided for
biological wastewater treatment facilities meeting RCRA standards
and for other forms of treatment having a destruction efficiency at
least as great as incineration. Additionally, hazardous wastes asso-
ciated with certain Superfund response actions would be exempt
from the tax.

This tax would generally be effective from October 1, 1985,
through September 30, 1990; however, the tax would be extended
until March 31, 1991, if necessary to meet the intended 5-year reve-
nue target.

Post-closure Liability Trust Fund.—The bill would repeal the Post-
closure Liability Trust Fund and the associated tax on hazardous



7

waste effective October 1, 1983 (i.e., the original effective date of
the tax).

Other trust fund provisions.—The remaining trust fund provi-
sions would be similar to H.R. 5640 as passed by the House in 1984,
})ut would not include a special account for petroleum-related re-
eases.

H.R. 2018 (Reps. Schneider, Wyden and others)—“Hazardous
Waste Reduction Act of 1985”

This bill would impose a tax on all forms of land and ocean dis-
posal of hazardous waste that is regulated by the Resource Conser-
vation and Recovery Act (“RCRA”), as well as on exports of hazard-
ous waste and unregulated placements of hazardous waste (subject
to certain exceptions). The tax would be intended to raise $286 mil-
lion per year as part of a comprehensive Superfund financing pack-
age. The tax would be imposed at a rate of $20 per ton on exports,
unregulated placements, and all storage and disposal methods
other than underground injection wells. Injection wells would be
taxed at a $5 per ton rate. Hazardous waste rendered nonhazar-
dous within one year of receipt at a treatment, storage, or disposal
facility would receive a full credit against the tax. Further, sepa-
rate exemptions would be provided for qualified wastewater treat-
ment facilities; certain removal or remedial actions under
CERCLA; and movement of waste from interim status facilities
closed by EPA under RCRA. Tax rates would be increased for any
fiscal year during which Treasury estimated that this target would
not be met.

The tax under H.R. 2018 would be effective from January 1,
1986, through September 30, 1990. The Treasury Department would
be required to submit a report to Congress, by April 1, 1986, on the
progress being made in implementing the tax, and a further report
(by January 1, 1987) including recommendations (if any) for im-
proving the tax.

H.R. 2022 (Rep. Sikorski and others)—“Superfund Expansion and
Protection Act of 1985”

Tax provisions

This bill is intended to raise $11.7 billion in Superfund revenues
($1.4 Dbillion in general revenue appropriations and $10.3 billion of
tax revenues) over the 5-year reauthorization period. The tax reve-
nue are derived from the following sources:

Petroleum tax.—An increase in the current law tax on petroleum
ia;nd iinported petroleum products from 0.79 cent to 15.8 cents per

arrel.

Chemical feedstocks tax.—A tax on the same list of chemical
feedstocks as under H.R. 5640, as passed by the House in 1984, at
rates that would have applied under H.R. 5640. (These rates are
higher than present law for both organic and inorganic chemicals.)
The tax rates would be indexed for inflation, and a credit or refund
would be allowed for exported feedstocks. The bill also would re-
quire a study of the feasibility of a tax on imported chemical de-
rivatives, but would not actually impose such a tax.
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The amended petroleum and chemical feedstock taxes would be
effective from October 1, 1985, through September 30, 1990.

Tax on hazardous waste—A tax, beginning on October 1, 1986,
on the receipt of hazardous waste at a RCRA-regulated facility or
for purposes of ocean disposal, as well as the export of hazardous
waste. This tax would be imposed at a rate of $5.05 per ton in fiscal
year 1987, increasing to $8.16 per ton in 1990, for land disposal of
hazardous waste (including landfills, surface impoundments, waste
piles, land treatment units, and underground injection wells). A
lower rate of $1.34 per ton (increasing to $2.19 per ton in 1990)
would apply to export, ocean disposal, and all other forms of stor-
age or disposal of hazardous waste. Exclusions from the tax would
be provided for wastes disposed of as part of certain Superfund re-
sponse activities and for Federally generated waste. Where the tax
would not otherwise apply (e.g., “midnight dumping”), a tax would
be imposed at the higher statutory rate on the responsible person
(subject to certain exceptions).

The tax on hazardous waste generally would be effective from
October 1, 1986, through September 30, 1990.

The bill would repeal the Post-closure Liability Trust Fund and
the associated tax on hazardous waste, effective October 1, 1983
(i.e., the original effective date of the tax).

Trust fund provisions

The bill would authorize general revenue appropriations of $280
million per year to the Superfund for fiscal years 1986 through
1990 (an aggregate of $1.4 billion). The remaining trust fund provi-
sions would be similar to H.R. 5640 as passed by the House in 1984,
including the allocation of up to $850 million of general revenues
to a special fund for responding to leaking underground storage
tanks and other petroleum-related releases. The bill also contains
SFIEIEII-{qu& Oexpenditure provisions which are similar to provisions
of H.R. 5640.

H.R. 2208 (Reps. R. M. Hall and Fields)—“Hazardous Substance
Response Act of 1985”

This bill would impose a tax on hazardous wastes designed to
raise approximately $1.5 billion of revenue over a 5-year period.
This tax is intended as a partial, rather than an exclusive, source
of revenues for the Superfund.

The tax under H.R. 2208 would be imposed on the disposal or
long-term storage of hazardous waste (as defined under RCRA). The
tax would be imposed on four different categories of wastes: (1) a
$45 per ton rate for hazardous waste disposed of by landfill, in
waste piles, or by surface impoundment; (2) a $25 per ton rate for
ocean dumping and land treatment; (3) a $5 per ton rate for haz-
ardous waste disposed of by underground injection; and (4) a $45
per ton rate for long-term storage of hazardous waste. A taxpayer
who could establish the water content of any hazardous waste
could pay an alternate $50 per ton tax on the “dry weight” of such
waste. No tax would be imposed under the bill on the treatment or
reclamation of hazardous waste as defined by the bill. Exemptions
also would be provided for (1) surface impoundments containing
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treated waste water as part of a biological treatment facility, and
(2) certain disposals or long-term storage of hazardous waste relat-
ed to clean-up activities under CERCLA provisions.

The tax would be effective on January 1, 1986, and would expire
after September 30, 1990. The Treasury Department (in consulta-
tion with EPA) would be required to report to Congress by January
1, 1987, and annually thereafter, concerning the revenues being
Cﬁllected by the tax and recommendations for changes (if any) in
the tax.



II. PRESENT LAW
A. Tax Provisions
1. Hazardous substance response taxes and trust fund

Hazardous Substance Response Trust Fund

The Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (“CERCLA”) (P.L. 96-510) established a com-
prehensive system of notification, emergency response, enforce-
ment, and liability for hazardous substance spills and uncontrolled
hazardous waste sites.

The Hazardous Substance Response Trust Fund (‘“‘Superfund”)
was established by CERCLA as a trust fund in the Treasury of the
United States. Amounts in the Superfund are available for expend-
itures incurred under section 111 of CERCLA (as enacted) in con-
nection with releases or threats of releases of hazardous substances
into the environment. Allowable costs include: (1) costs of respond-
ing to the presence of hazardous substances on land or in the water
or air, including cleanup and removal of such substances and reme-
dial action; (2) payment of claims for injury to, or destruction or
loss of, natural resources belonging to or controlled by the Federal
or State governments; and (3) certain costs related to response, in-
cluding damage assessment, epidemiologic studies, and mainte-
nance of emergency response forces.5

Under CERCLA, there are appropriated to the Superfund: (1)
amounts equivalent to amounts received in the Treasury under In-
ternal Revenue Code sections 4611 (pertaining to the petroleum
tax) and 4661 (pertaining to the tax on certain feedstock chemi-
cals); (2) amounts recovered from responsible parties on behalf of
the Superfund under CERCLA; (3) penalties assessed under title I
of CERCLA; and (4) punitive damages under section 107(cX8) of
CERCLA (pertaining to damages for failure to provide removal or
remedial action upon order of the President). The petroleum and
Q%edlsgggk chemicals taxes are scheduled to expire after September

In addition to these amounts, CERCLA authorizes general reve-
nue appropriations to the Superfund of $44 million per year for
fiscal years 1981 through 1985 (i.e., an aggregate of $220 million)
and, for 1985, an additional amount equal to so much of the aggre-
gate authorized to be appropriated for 1981 through 1984 as has
not been appropriated before October 1, 1984.

¢ The Fund also may be used for payment of claims asserted and compensable but unsatisfied
under section 311 of the Clean Water Act. All moneys recovered under section 311(bX6)(B) of the
Clean Water Act are appropriated to the Superfund. These claims and moneys involve certain
costs arising before the date of enactment of CERCLA.

10
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Not more than 15 percent of the Superfund receipts attributable
to taxes and general revenue appropriations may be used for the
payment of natural resource damage claims. CERCLA further pro-
vides that claims against the Superfund may be paid only out of
the Fund. If, at any time, claims against the Fund exceed the bal-
ance available for payment of those claims, the claims are to be
paid in full in the order in which they were finally determined.

The Superfund has authority to borrow for the purposes of
paying response costs in connection with a catastrophic spill or
paying natural resource damage claims. Outstanding advances at
any time may not exceed estimated tax revenues for the succeeding
12 months; advances for paying natural resource damage claims
may not exceed 15 percent of such revenues. All advances must be
repaid by September 30, 1985.

The Superfund is managed by the Secretary of the Treasury, who
is required to report annually to Congress on the financial condi-
tion and operations of the Fund.

Petroleum tax

Present law (sec. 4611 of the Code) imposes an excise tax (the
“petroleum tax”) of 0.79 cent per barrel on domestic crude oil and
on petroleum products (including crude oil) entering the United
States for consumption, use, or warehousing. The tax on domestic
crude oil is imposed on the operator of any United States refinery
receiving such crude oil, while the tax on imported petroleum prod-
ucts is imposed on the person entering the product into the United
States for consumption, use, or warehousing. If crude oil is used in,
or exported from, the United States before imposition of the petro-
leum tax, the tax is imposed on the user or exporter of the oil.

Domestic crude oil subject to tax includes crude oil condensate
and natural gasoline, but not other natural gas liquids. Taxable
crude oil does not include oil used for extraction purposes on the
premises from which it was produced, such as for powerhouse fuel
or for reinjection as part of a tertiary recovery process. In addition,
the term crude oil does not include synthetic petroleum (e.g., shale
oil, liquids from coal, tar sands, biomass, or refined oil).

Petroleum products which are subject to tax upon being entered
into the United States include crude oil, crude oil condensate, natu-
ral and refined gasoline, refined and residual oil, and any other hy-
drocarbon product derived from crude oil or natural gasoline which
enters the United States in liquid form. For purposes of determin-
ing whether crude oil or petroleum products (and chemicals subject
to the feedstock tax) have been produced in, entered into, or ex-
ported from the United States, the term United States means the
50 States, the District of Columbia, Puerto Rico, the Northern Mar-
iana Islands, the Trust Territory of the Pacific Islands, and any
possession of the United States. The United States also includes
the Outer Continental Shelf areas and foreign trade zones located
within the United States. There is no exception for bonded petrole-
um products. Revenues from the petroleum tax are not paid to
Puerto Rico or the Virgin Islands under the cover over provisions
of section 7652 of the Code.

Present law specifies that the petroleum tax is to be imposed
only once with respect to any petroleum product. Thus, anyone
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who is otherwise liable for the tax may avoid payment by establish-
ing that the tax already has been imposed with respect to that
product.

Amounts equivalent to the revenues from the petroleum tax are
deposited in the Superfund.

The petroleum tax is scheduled to expire under present law after
September 30, 1985. Present law also contains provisions which
would have temporarily suspended the tax had revenues accumu-
lated faster than a specified rate. If on September 30, 1983, or Sep-
tember 30, 1984, (1) the unobligated balance in the Superfund had
exceeded $900 million, and (2) the Secretary of the Treasury, after
consultation with the Administrator of the Environmental Protec-
tion Agency, had determined that such unobligated balance would
exceed $500 million on September 30 of the following year (if no
tax was imposed under section 4611 or section 4661 of the Code
during the calendar year following the first date referred to above),
then no tax would have been imposed during the first calendar
i);ear beginning after the first date referred to above. (As of Septem-

er 30, 1984, the unobligated balance in the Superfund was $295.1
million.) Further, the authority to collect the tax terminates should
cumulative receipts from the petroleum and chemical taxes reach
$1.38 billion (sec. 303 of CERCLA). (As of September 30, 1984, cu-
mulative receipts from these taxes amounted to $0.863 billion.)

Tax on chemical feedstocks

Present law (sec. 4661 of the Code) imposes an excise tax on the
sale or use of 42 specified chemical feedstocks by the manufacturer,
producer, or importer thereof. These feedstocks generally are haz-
ardous substances or may create hazardous products or wastes
when used. The tax is imposed on feedstocks manufactured in the
United States or entered into the United States for consumption,
use, or warehousing. The tax rates are specified per ton of taxable
chemical, and vary from 22 cents to $4.87 per ton. In the case of a
taxable chemical which is a gas (e.g., methane), the tax is imposed
on the number of cubic feet of such gas which is equivalent to 2,000
pounds on the basis of molecular weight. (See Table 1 for a list of
feedstocks and applicable tax rates under present law.)

Table 1.—Present Law Excise Tax on Chemical Feedstocks
[Dollars per ton]

Chemical Tax rate

Organic substances:

Acetylene 4.87
Benzene 4.87
Butadiene 4.87
Butane 4.87
Butylene 4.87
Ethylene 4.87
Methane 3.44
Napthalene 4.87
Propylene 4.87
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Table 1.—Present Law Excise Tax on Chemical Feedstocks—
Continued

[Dollars per ton]

Chemical Tax rate

Toluene 4.87
Xylene 4.87

Inorganic substances:

Ammonia 2.64
Antimony 4.45
Antimony trioxide 3.75
Arsenic 4.45
Arsenic Trioxide 341
Barium sulfide 2.30
Bromine 445
Cadium 4.45
Chlorine 2.70
Chromite 1.52
Chromium 4.45
Cobalt 4.45
Cupric Oxide 3.59
Cupric sulfate 1.87
Cuprous oxide 3.97
Hydrochloric acid 29
Hydrogen fluoride 4,23
Lead oxide 414
Mercury 445
Nickel 4.45
Nitric acid 24
Phosphorous 445
Potassium 1.69
Potassium hydroxide. 22
Sodium dichromate 1.87
Sodium hydroxide .28
Stannic chloride 2.12
Stannous chloride 2.85
Sulfuric acid .26
Zinc chloride 2.22
Zinc sulfate 1.90

The tax rates on petroleum and chemical feedstocks were set to
achieve a $1.6 billion Superfund program over 5 years, and to allo-
cate 65 percent of the tax burden to petrochemicals, 20 percent to
inorganic chemicals, and 15 percent to petroleum. This allocation
was based on the respective proportions of wastes (derived from
these chemicals) found in hazardous waste sites (based on data
available in 1980). In addition, the feedstock chemical tax rates
were limited to 2 percent of wholesale price (based on data avail-
able in 1980).
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Present law provides six exemptions from the tax on feedstocks.
Four of these exemptions were provided in CERCLA as enacted in
1980, and two exemptions were added by the Tax Reform Act of
1984. First, in the case of butane and methane, the tax is not im-
posed if those substances are used as a fuel. (If those substances are
used other than as a fuel, for purposes of the tax, the person so
using them is treated as the manufacturer.) Second, an exemption
is provided for nitric acid, sulfuric acid and ammonia (and methane
used to produce ammonia) used in the manufacture or production
of fertilizer or directly applied as fertilizer. Third, present law pro-
vides an exemption for sulfuric acid produced solely as a byproduct
of (and on the same site as) air pollution control equipment.
Foulrth, any substance is exempt to the extent it is derived from
coal.

The Tax Reform Act of 1984 (P.L. 98-369) added two further ex-
emptions to the tax on feedstocks. First, the 1984 Act provided an
exemption for petrochemicals otherwise subject to the tax (i.e.,
acetylene, benzene, butane, butylene, butadiene, ethylene, meth-
ane, naphtalene, propylene, toluene, and xylene) which are used for
the manufacture or production of motor fuel, diesel fuel, aviation
fuel, or jet fuel. (The petroleum tax continues to apply to domestic
crude oil or imported petroleum products used for these purposes.)
This exception applies if the otherwise taxable substance is (1)
added to a qualified fuel, (2) used to produce another substance
that is added to a qualified fuel, or (3) sold for either of the uses
described in (1) or (2) above. Second, the 1984 Act provided that the
transitory existence of cupric sulfate, cupric oxide, cuprous oxide,
zinc chloride, zinc sulfate, barium sulfide or lead oxide during a
metal refining process is not subject to tax if the compound exists
in the process of converting or refining non-taxable metal ores or
compounds into other (or more pure) non-taxable compounds. (If a
substance is removed in the refining process, tax is imposed even if
the substance is later reintroduced to the refining process.) These
provisions were effective as if enacted as part of CERCLA.

Under present law, if a taxpayer uses a taxable chemical prior to
any sale, the tax is imposed as if the chemical had been sold. When
a taxable chemical is used to manufacture or produce a second tax-
able chemical, an amount equal to the tax paid on the first chemi-
cal is allowed as a credit or refund (without interest) to the manu-
facturer or producer of the second chemical (but not in an amount
exceeding the tax imposed on the second chemical). Thus, the impo-
sition of tax more than once on the same substance is avoided.

Amounts equivalent to the revenues from the tax on feedstock
chemicals are deposited in the Superfund.

The tax on chemical feedstocks is scheduled to expire, together
with the petroleum tax, after September 30, 1985, with a provision
for earlier termination if the unobligated balance in the Superfund
had exceeded $900 million. Further, the authority to collect the tax
terminates should cumulative receipts from the petroleum and
feedstock taxes reach $1.38 billion (sec. 303 of CERCLA).”

7 These inati isil are lained in greater detail in the previous section on the
petroleum tax.
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2. Post-closure liability tax and trust fund
Post-closure Liability Trust Fund

In addition to the Superfund, CERCLA established the Post-clo-
sure Liability Trust Fund in the United States Treasury. The Post-
closure Liability Trust Fund is to assume completely the liability,
under any law (including the liability provisions of CERCLA), of
owners and operators of hazardous waste disposal facilities granted
permits and properly closed under subtitle C of the Resource Con-
servation and Recovery Act (“RCRA”) (Title II of the Solid Waste
Disposal Act).8

This transfer of liability to the Trust Fund may take place after
(1) the owner and operator of the facility has complied with the re-
quirements under RCRA which may affect the performance of the
facility after closure, (2) the facility has been closed in accordance
with the regulations and the conditions of the permit, and (3) the
facility has been monitored (as required by the regulations and
permit) for a period not to exceed 5 years after closure to demon-
strate that there is no substantial likelihood that any migration
offsite or release from confinement of any hazardous substance or
other risk to public health or welfare will occur (sec. 107(k) of
CERCLA). The transfer of liability is to be effective 90 days after
the owner or operator of the facility notifies the Administrator of
the Environmental Protection Agency (and the State, if it has an
authorized program) that the required conditions have been satis-
fied. No liabilities have yet been transferred to the Post-closure
Trust Fund under present law. In addition to payment of damages
and cleanup expenses for such sites, the Trust Fund also may be
used to pay costs of monitoring and care and maintenance of a site
incurred by other persons, after the period of monitoring required
by RCRA, for facilities meeting the applicable transfer of liability
requirements. The Post-closure Liability Trust Fund does not
assume the legal liability of waste generators or transporters.

As in the case of the Superfund, claims against the Post-closure
Liability Trust Fund may be paid only out of this Trust Fund. If, at
any time, claims against this Trust Fund exceed the balance avail-
able for payment of those claims, then the claims are to be paid in
full in the order in which they are finally determined.

The Post-closure Liability Trust Fund is subject to the same ad-
ministrative provisions as the Superfund, including the right to
borrow limited amounts from the Treasury as repayable advances.

Tax on hazardous wastes

Present law (sec. 4681 of the Code) imposes an excise tax (the
“post-closure tax”) of $2.13 per dry weight ton on the receipt of
hazardous waste at a qualified hazardous waste disposal facility.
The tax applies only to hazardous waste that will remain at the fa-
cility after the facility is closed. The tax is imposed on the owner or
operator of the qualified hazardous waste disposal facility. It was
intended that amounts equivalent to the revenues from this tax be
deposited into the Post-closure Liability Trust Fund.

® The RCRA provides for the regulation and control of operating hazardous waste disposal
facilities, as well as the transportation, storage, and treatment of these wastes. Permits general-
ly are required under RCRA for hazardous waste treatment, storage, and disposal facilities.
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For purposes of the post-closure tax, the term hazardous waste
means any waste (1) having the characteristics identified under sec-
tion 3001 of the Solid Waste Disposal Act, as in effect on December
11, 1980 (other than waste the regulation of which had been sus-
pended by Congress on that date), and (2) that is subject to report-
ing and recordkeeping requirements under the Solid Waste Dispos-
al Act as in effect on that date. Qualified hazardous waste disposal
facilities are facilities that have received a permit or have been ac-
corded interim status under the Solid Waste Disposal Act.

The post-closure tax applies to the receipt of hazardous waste
after September 30, 1983. However, if as of September 30 of any
calendar year after 1983, the unobligated balance of the Post-clo-
sure Liability Trust Fund had exceeded $200 million, no tax would
have been imposed during the following calendar year. Further, au-
thority to collect the post-closure tax terminates (1) should cumula-
tive receipts from the petroleum and chemical taxes described in
the previous section reach $1.38 billion, or, (2) if earlier, after Sep-
tember 30, 1985 (sec. 303 of CERCLA).

B. Non-tax Provisions

1. General provisions

The Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (“CERCLA”) provides a statutory scheme to
insure prompt response to and cleanup of releases of hazardous
substances. The burden of paying for such actions is placed on the
responsible party or, where the responsible party cannot be identi-
fied or held liable, on producers and users of the chemical feed-
stocks generally associated with the production of hazardous sub-
stances. In general, the law is designed to allow a governmental re-
sponse to proceed where necessary, with the parties legally respon-
sible for the release of hazardous substances later being held liable
(without regard to fault) for damages and costs resulting from the
release. To accomplish this, CERCLA created the Hazardous Sub-
stance Response Trust Fund (“Superfund”), to be financed by a
combination of special environmental taxes and Federal appropria-
tions and to be available for response actions and certain related
liability claims.

Under CERCLA, the President is authorized, in the case of a re-
lease or threatened release of a hazardous substance or a pollutant
or contaminant into the environment, to take whatever removal,
remedial or other response action he determines to be appropriate
under the National Contingency Plan (originally contained in the
Clean Water Act but subsequently revised to apply to CERCLA).
Releases subject to CERCLA include any release of a hazardous
substance, other than workplace releases, certain nuclear releases,
engine exhausts, and the normal application of fertilizer. Hazard-
ous substances are defined as substances identified in specified sec-
tions of the Clean Water Act, the Clean Air Act, the Solid Waste
Disposal Act, and the Toxic Substance Control Act, and those desig-
nated under CERCLA. Hazardous substances do not include petro-
leum (unless specifically designated as hazardous under these
laws), or natural or synthetic gases. The Environmental Protection
Agency (EPA) is authorized to designate additional substances as
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hazardous if they present substantial danger to the public health
or welfare or to the environment.

CERCLA required the Federal government to develop a national
list of sites (the National Priorities List) which are serious enough
to require remedial action. This National Priorties List is required
to include the 400 most hazardous sites, and is required to be up-
dated annually. In compiling this list, the EPA identifies and eval-
uates hazardous sites, beginning with a preliminary assessment of
available information and proceeding (where appropriate) to an
actual site inspection. The sites are then ranked according to crite-
ria relating to relative potential danger from the release or threat-
ened release of hazardous substances into the air, surface water, or
groundwater at the site, with the highest ranking sites being se-
lected for the National Priorties List.

Sites which are listed on the National Priorities List are eligible
for EPA long-term cleanup actions, using money from the Super-
fund. The State in which the site is located generally is required to
pay 10 percent of the capital and first-year operating costs of a re-
medial action (50 percent or greater for State or locally owned or
operated sites) and 100 percent of the operating costs in subsequent
years.

As an alternative to proceeding with a Superfund financed clean-
up, the EPA has authority, under section 106 of CERCLA, to initi-
ate enforcement actions (including civil action and administrative
orders) to compel responsible parties to finance cleanup activities.
The EPA also has broad authority to enter into negotiations with
responsible parties regarding voluntary cleanups or cash settle-
ments. The availability of these alternatives (i.e., negotiation, en-
forcement, and Government-funded cleanup) is intended to permit
a larger number of sites to be cleaned up than would be possible
using any one method.

If a governmental cleanup is initiated, the EPA has further au-
thority to allow the State to take a lead role in site response (coop-
erative agreements) or (if EPA takes the leading role) to follow var-
jous long-term cleanup strategies. The EPA also may initiate re-
moval actions (including removal of hazardous substances, evacu-
ation of affected persons, and other emergency measures) to pre-
vent immediate and significant harm to human life, health, or the
environment.

In addition to the cost of cleanup applications, there is author-
ized to be paid out of the Superfund certain unsatisfied claims for
damages resulting from the release of hazardous substances; claims
for injury to, or destruction of, natural resources owned or con-
trolled by the Federal or State governments; and specified costs re-
lating to site response or resource restoration. Payment of these
claims by the Fund transfers to the Fund the right of the claimant
to sue the party responsible for releasing the hazardous substance;
thus, Fund representatives may attempt to recover claim payments
from the responsible party or parties. There is no general provision
for private damage claims against the Fund.

2. Liability provisions

Section 107 of CERCLA imposes liability for cleanup costs in-
curred under the National Contingency Plan, and for costs associ-
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ated with natural resource damages, on any person who is or was
the owner or operator of a site or the generator or transporter of
hazardous substances released into the environment. A strict liabil-
ity standard (i.e., regardless of negligence) applies, and only limited
defenses (including acts of war, acts of God, and acts of independ-
ent third parties where the defendant exercises due care) are al-
lowed. No liability arises with respect to releases permitted under
provisions of existing Federal laws or the application of registered
pesticides.

Liability under CERCLA is generally limited to $50 million per
release, allowing owners and operators more readily to obtain in-
surance for their liability. In addition, owners and operators of ves-
sels and offshore facilities are required to maintain evidence of fi-
nancial responsibility, and the President is authorized to provide fi-
parlxgigasl responsibility requirements for onshore facilities beginning
in X

The amounts recovered under these liability provisions are de-
posited in the Superfund. CERCLA also provides for certain penal-
ties and punitive damages which are to be deposited in the fund.
These include punitive damages of up to three times the amount of
costs incurred as a result of the failure without sufficient cause, by
a person liable for a release or threatened release of a hazardous
substance, to provide proper removal or remedial action upon order
of the President pursuant to the Act.

CERCLA also authorizes creation of an Agency for Toxic Sub-
stances and Disease Registry to improve data collection and other-
hwisci }?ssist in matters concerning toxic substances and human

ealth.

3. Related statute: Resource Conservation and Recovery Act

The Resource Conservation and Recovery Act (“RCRA”) (Title IE
of the Solid Waste Disposal Act) provides for the regulation and
control of operating hazardous waste disposal facilities, as well as
the transportation, storage, and treatment of these wastes. Permits
are required for treatment, storage, and disposal facilities. The En-
vironmental Protection Agency may sue to require cleanup of an
active or inactive disposal site if the site is posing an imminent and
substantial hazard to public health and if there is a known respon-
sible party. However, this provision does not provide funds for
cleanup of hazardous waste disposal sites when the owner is un-
known, is not responsible, or is financially unable to pay for these
costs.

The Hazardous and Solid Waste Amendments of 1984 (P.L. 98-
616) made various amendments to RCRA. These include: prohibi-
tions against the land disposal of specified types of waste (subject to
certain EPA determinations) and against the placing of noncon-
tainerized or bulk liquid hazardous waste in landfills; minimum
technological standards and groundwater monitoring requirements
for land disposal sites; special rules for generators generating be-
tween 100 and 1,000 kilograms of hazardous waste per month; and
a ban on underground injection near an underground source of
drinking water (with an exemption for RCRA and CERCLA clean-
ups). The 1984 amendments also included a new regulatory pro-
gram for underground storage tanks.
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4. Other statutory provisions relating to oil spills

Federal Water Pollution Control Act (“Clean Water Act”),
Section 311

Section 311 of the Federal Water Pollution Control Act (33 U.S.C.
1321) established a $35 million revolving fund maintained by fines,
penalties, and appropriations of general revenue. The revolving
fund may be used for cleanup of releases of oil into navigable
waters and restoration of accompanying natural resources. The Act
also established strict joint and several liability pertaining to re-
sponsibility for cleanup expenses, and authorized the fund to seek
reimbursement from parties who release oil or designated hazard-
ous substances into navigable waters.

The Trans-Alaska Pipeline Authorization Act (“TAPAA”)

The TAPAA (43 U.S.C. sec. 1651) established a $100 million
Trans-Alaska Pipeline Liability Fund, and required the pipeline
system (“TAPS”) to collect and deposit a $.05 charge for each
barrel of oil passing through TAPS. The Liability Fund is a quasi-
public entity, and the Fund’s revenues are intended to be used to
compensate for damages, including cleanup, restoration of natural
resources, and economic loss, resulting from spills of oil transport-
ed through TAPS. Owners and operators are strictly liable, and the
fund may seek to recover its expenses from responsible parties. Be-
cause of a $100 million ceiling to which the Fund is subject, the fee
is to be suspended for such time as that maximum is achieved and
maintained.

Outer Continental Shelf A d ts of 1978

A $200 million Offshore Oil Pollution Compensation Fund was
established in the Treasury by the 1978 amendments of the Outer
Continental Shelf Lands Act (43 U.S.C. sec. 1812). This Fund con-
sists of monies generated by a fee of not more than $.03 a barrel
imposed on owners of oil from the Outer Continental Shelf. The fee
is collected by the Internal Revenue Service, and may be reduced
when the balance in the Fund reaches the $200 million cap. The
Fund may be used to compensate for damages, including cleanup,
property damage and loss of income and tax revenue, resulting
from spills of oil produced on the Quter Continental Shelf. Liability
and financial responsibility requirements for facilities and vessels
are defined, and the Fund may seek to recover its expenses from
responsible parties. Collection of the fee is not subject to the gener-
ally applicable IRS enforcement powers.

Deep Water Port Act of 1974

The Deep Water Port Act of 1974 (83 U.S.C. sec. 1502) established
a $100 million fund to compensate for damages resulting from oil
pollution from vessels or facilities engaged in deepwater port oper-
ations. This fund is maintained by a $.02 a barrel fee assessed on
oil loaded at a deepwater port. A spiller of deep water port oil is
strictly liable for resulting damages.




20

Under the Deep Water Port Act Amendments of 1984 (P.L. 98-
_419), collection of the fee was suspended; however, collection could

be reinstated by the Secretary of Transportation under certain cir-
cumstances.



II1. OPERATION OF SUPERFUND PROGRAM UNDER
PRESENT LAW

A. Superfund Program Activities

Since the Superfund program started operating in 1981, it has
been involved mainly in conducting emergency responses (‘“‘removal
actions”) and in identifying and evaluating abandoned waste sites
in order to implement long-term cleanup (“remedial action”). As of
the end of fiscal year 1984, the Environmental Protection Agency
(EPA) had identified 18,884 potentially hazardous sites in the
United States. As shown in Table 2, preliminary assessments were
completed at 10,767 of these sites (57 percent). Of the sites assessed,
investigations were completed at 3,601 sites, and 546 were subse-
quently placed on the National Priorities List (NPL) based on their
high degree of hazard. The EPA estimates, assuming current rank-
ing criteria, that between 1,408 and 2,200 sites will ultimately be
added to the NPL.

Table 2.—Status of Potentially Hazardous Waste Sites

[Number of sites]
Projected number of sites
Through
Site status fiscal Low

Middle High

year 1984 esti:llat- estimate  estimate

Listed in ERRIS ! .................... 18,884 22,000 NA NA
Preliminary assessment.. 10,767 15,200 NA NA
Site investigation 3,601 4,285 NA NA
National Priorities List 2 538 1,500 1,800 2,200

1The Emergency Remedial and Response Information System [ERRIS] is an
inventory of potentially hazardous sites maintained by the EPA.

2The National Priorities List contains sites determined to require remediation.
An additional 244 sites were proposed for listing in October 1984, and another 26
sites were proposed in April 1985.

Source: U.S. Environmental Protection Agency.

As shown in Table 3, of the 546 sites on the NPL, the EPA antici-
pates beginning initial remedial cleanup measures at 87 sites and
completing cleanup at 15 sites by the end of fiscal year 1985. The
EPA has implemented more removal actions (which are generally
less expensive and shorter term) than it has remedial actions. By
the end of FY 1985, the EPA anticipates completing 576 removal
actions.

@21
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Table 3.—Superfund Program Activities

[Fiscal years]

. Total
Action 1981 1982 1983 1984 19851 o0
Remedial 2
Preliminary

assessment ...... 32454 32454 1,891 3,968 5215 15,982
Site inspection.... 3870 3870 550 1,311 1,380 4,981
Feasibility

study

Program-lead.. 20 30 84 97 69 300

Enforcement-

lead......c.c..c... 0 0 23 36 35 94
Remedial
design............... 5 5 6 18 64 98

Remedial
action ... 1 22 19 20 25 87
Completion.. 0 B 1 0 9 15
Removal ¢
Completion.......... 20 63 102 202 189 576
1Projected.
2Number of sites.

SEstimate.
“Number of actions.

Source: U.S. Environmental Protection Agency.

B. Hazardous Substance Response Trust Fund
Outlays

Funding for remedial and removal actions comes from the Super-
fund. As a result of the long start-up time required for planning
site remediation projects, outlays from the Superfund have been
substantially less than receipts. As shown in Table 4, outlays
through fiscal year 1984 were $520.7 million, about 45 percent of
the $1,151.7 million received by the Fund in this period.

No claims for injury to, or destruction or loss of, natural re-
sources have yet been paid by the Fund. However, 57 claims for
such damages, totaling $2.7 billion, have been submitted by four
States to EPA. EPA has rejected the claims because they have not
been presented to the responsible party and a restoration plan has
not been prepared, as required by CERCLA. These claims are cur-
rently the subject of litigation.



23
Table 4.—Superfund Accounts, Fiscal Years 1981-1984

[In millions of dollars]

Item 1981 1982 1983 1984 iotel
Receipts..... ... 153.0 340.8 331.6 386.6 1,212.0
Transfer from  Coast
Guard......c.veeenienins 6.7 0 0 0 6.7
Excise taxes 127.9 2440 2302 2612 8633
Appropriations from gen-
eral fund.. .94 679 610 179 2162
Interest inco: 1.3 345 610 59.0 1558
Recoveries... 0 2.3 0.4 34 6.1
Outlays............ 8.0 79.6 14768 2853  520.7
End of year cash balance........ 145.0 406.2 589.9 691.3 NA
Budget obligation 40.3 180.7 230.2 465.6  916.9
Removal and remediation.. 30.8 149.0 1769 366.7 7224
Enforcement program ........ 2.3 8.4 177 26.7 55.0

Research and develop-

ment.. 47 138 6.8 102 35.5
Management .. 2.3 9.5 114 172 404
Interagency w01 0 184 448 63.5

Unobligated bale 112.0 2728 3741 2951 NA

! Including unamortized interest.

Sources: (1) Dept. of Treasury, Treasury Bulletin, First quarter, Fiscal 1985, p.
210; (2) U.S. Environmental Protection Agency.

Receipts generally

The primary source of Superfund revenue has been the excise
taxes on petroleum and 42 chemicals (“feedstock tax”) enacted in
1980. In addition to the excise taxes, appropriations from general
revenues provided about 10 percent of the Superfund’s financing in
the first four years of operation. Interest income has become an in-
creasingly important source of revenue as the Fund’s balance has
increased (due to receipts in excess of outlays).

When the Superfund was enacted, it was envisioned that collec-
tions from parties responsible for hazardous waste sites would re-
plenish the Trust Fund. However, cost recoveries have been small,
with only $6.1 million collected through September 1984. Cost re-
covery proceedings are generally initiated after remediation is com-
pleted and total costs are known. The EPA estimates that cost re-
covery actions will generate $32 million in fiscal year 1986, $55 mil-
lion in 1987, $85 million in 1988, $115 million in 1987, and $190
million in 1990.

Part of the cost of cleaning Superfund sites is paid by responsible
parties directly, under consent orders and settlement agreements
with the EPA, and is not recovered by the Superfund. As shown in
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Table 5, private parties have agreed to expend $364 million on haz-
ardous waste site cleanups, of which $297 million involved sites on
the National Priorities List.

Table 5.—Hazardous Waste Site Settlements and Unilaterial
Orders in Compliance

[Value in millions of dollars]

. Total
Site 1980 1981 1982 1983 1984 19851 1980-85

National
priorities list....... 0 340 125 993 146.5 43  296.6
ther ... .09 199 79 93 234 49 67.3

Total............. 09 539 204 108.6 169.9 9.1 3639

1 Through March 1985.
Source: U.S. Environmental Protection Agency.

Chemical feedstock and petroleum taxes

The chemical feedstock and petroleum excise taxes have generat-
ed about three-quarters of the Superfund receipts, although cumu-
lative tax revenues are running 20 percent less than the $307 mil-
lion per year rate projected in 1980. The shortfall is in part due to
the economy-wide recession in the early part of the period in which
the taxes have been effective. Excise tax liability has increased to
$71 million per quarter, in the first two quarters of fiscal year
1984, after declining to $57 million per quarter in fiscal year 1983
(see Table 6). As shown in Table 6, the portion of the excise taxes
generated from each category (petrochemicals, inorganic chemicals,
and petroleum) has been extremely stable, and is remarkably close
to the original estimate (65 percent from petrochemicals, 15 per-
cent from inorganic chemicals, and 20 percent from petroleum).



Table 6.—Revenues from Feedstock and Petroleum Taxes !

[Dollar amounts in millions]

Fiscal years—

Taxable substance 1981 qm]l{;t"s III- 1982 quarters I-IV 1983 quarters I-IV 1984 quarters I-II Tota{ Sgslc—;lalyear

Dollaxs Percent Dollars Percent Dollars Percent Dollars Percent

Dollars  Percent

Petrochemicals. . 86 66.2 157 65.6 150 66.1 98 69.0 501 66.7
Inorganic chemicals .. 24 18.8 42 17.4 40 17.6 23 16.2 128 17.0
Petroleum - 19 14.9 39 16.4 36 15.9 20 14.1 118 15.7
Unallocated 0 0.0 & 0.6 1 0.4 i 0.7 4 0.5

Total.........ccocvvunnns 129 100.0 239 100.0 227  100.0 142 100.0 751  100.0

Quarterly average.... 65 ... 60 57 1 63

L In these data, excise taxes are allocated to the fiscal quarter in which the liability arises (which may be earlier than the quarter in
which Treasury receives payment).

Source: Dept. of Treasury, Internal Revenue Service, SOI Bulletin, Vol. 3, No. 2, (Fall 1983), pp. 31-34; and updated information from the
Statistics of Income Branch of the IRS.

<14
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The Internal Revenue Service estimates that the excise taxes, as
of March 1984, were paid by 611 companies. Although the aver-
age annual chemical feedstock tax liability for 1983 was approxi-
mately $0.5 million per taxpayer, most of the revenue is collected
from a small number of companies with very large production vol-
umes. From June 1981 through March 1984, the 10 largest payers
of the excise taxes accounted for approximately 47 percent of the
total tax liability.

C. Post-closure Liability Trust Fund

The Post-closure Liability Trust Fund was established under the
CERCLA to assume the legal liability of qualified hazardous waste
disposal facilities that are properly permitted, operated, and closed
under the Resource Conservation and Recovery Act. The Post-clo-
sure Liability Trust Fund is financed by a tax on hazardous waste
received for disposal at qualified hazardous waste facilities. The tax
rate is $2.13 per ton of hazardous waste on a “dry weight” basis.
The tax was first imposed on wastes received in fiscal year 1984 (on
or after October 1, 1983). Data on post-closure tax liability are
available only for the first two quarters of fiscal year 1984. Post-
closure tax liability was $1.3 million in the first quarter of fiscal
1984, and $1.7 million in the second quarter. Thus, based on the
first two quarters of fiscal 1984, the post-closure tax is generating
revenue at a rate of $6 million per year. This is considerably less
than the $100 million per year that was originally anticipated.



IV. DESCRIPTION OF ADMINISTRATION PROPOSAL
(H.R. 1342)

A. Overview

The Administration proposal® would extend the Superfund
through September 30, 1990, and provide a projected $4.5 billion in
tax revenues to the fund during the extension period. These reve-
nues would be derived primarily from (1) an extension of the taxes
on petroleum and feedstock chemicals at their present law rates,
and (2) a tax on the treatment, storage, disposal, and export of haz-
ardous wastes (“waste management” tax), effective October 1, 1985.
The waste management tax is intended to raise approximately two-
thirds of the tax revenue under the proposal, and the rates of this
tax would be adjusted (if necessary) to cover shortfalls in overall
Superfund revenues during the extension period. No money would
be made available to the Superfund from general revenues. Ap-
proximately $800 million of additional Fund income is projected
from interest, cost recoveries, and fines, for total 5-year revenue of
$5.3 billion.

The Administration proposal would delete natural resources
damage claims as a permissible use of the Superfund, impose
benchmark cleanup standards for Superfund sites, and make vari-
ous further changes affecting the use of fund proceeds. No specific
schedule for cleanup activities would be provided.

B. Hazardous Substance Superfund

Under the Administration proposal, the Hazardous Substance
Response Trust Fund ofﬁmally would be renamed the “Hazardous
Substance Superfund,” and would be placed in the trust fund sub-
title of the Internal Revenue Code. The Secretary of the Treasury
would continue to manage the fund and to report annually to Con-
gress on the financial condition and operations of the fund (Code
sec. 9602). The substantive trust fund provisions would generally be
the same as under present law, with the following modifications.

First, under the proposal, waste management tax revenues (tech-
nically, amounts equivalent to these revenues) would be added to
present law Superfund revenue sources.1® Also, the balance of the
Post-closure Liability Trust Fund, as of September 30, 1985, would

® The Administration’s original proposal was introduced by Rep. Broyhill, by request, as H.R.
1342. Changes in the Administration’s proj 1 were included in the smtement of 1kel M. Rol-
lyson, Tax Legislative Counsel, before 31 g:nate on Finance, He h
ization of the Hazardous Substance Reslponse Trust Fund Apnl 25, 1985.

10 Present law revenue sources inclug es (Code
secs. 4611 and 4661), amounts recovered on behalf of the fund under CERCLA (as amended) all
moneys recovered or collected under section 311(b)(6)B) of the Clean Water Act, and penalues
and punitive damages under the appropriate sections of CERCLA.
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be transferred to the Superfund, in conjunction with the repeal of
that Trust Fund (described below).

Second, the proposal would delete natural resource damage
claims (section 111(b) of present law CERCLA) as a permitted ex-
penditure purpose. This would leave three permitted expenditure
purposes for the Superfund: (1) response costs; (2) related costs de-
scribed in section 111(c) of CERCLA; and (3) compensable but unsa-
tisfied claims under section 311 of the Clean Water Act.

Third, as under present law, the Superfund would be allowed to
borrow from the Treasury, as repayable advances, amounts not ex-
ceeding estimated revenues during the next 12 months; however,
such advances would not be limited (as they are under present law)
to catastrophic spills. All such advances would be required to be
repaid on or before September 30, 1990.

. ’{El)lgsamended trust fund provisions would be effective on October

C. Tax Provisions
1. Taxes on petroleum and feedstock chemicals

The Administration proposal would continue the taxes on petro-
leum (Code sec. 4611) and feedstock chemicals (sec. 4661), at their
present law rates, through September 30, 1990.

A special rule would provide for suspension or termination of
each of these taxes if, on September 30, 1988 or 1989: (1) the unobli-
gated Superfund balance exceeds $1.5 billion, and (2) the Treasury,
after consulting with EPA, determines that this balance will
exceed $1.5 billion on the following September 30th if neither of
these taxes or the waste management tax (described below) are im-
posed during the intervening year. If these conditions are met, the
tax would be suspended for one year following the date of the de-
termination. Authority to collect the petroleum, feedstock, and
waste management taxes would expire when and if Superfund re-
ceipts from sources (including tax revenues, interest, recoveries,
and fines) total $5.3 billion.

2. Waste management tax

Imposition of tax

Under the Administration proposal, a tax would be imposed on
(1) the receipt of hazardous waste at a qualified hazardous waste
management unit, (2) the receipt of hazardous waste for transport
from the United States for the purpose of ocean disposal, and (3)
the export of hazardous waste from the United States. The term
“hazardous waste” would mean any waste listed or identified
under section 3001 of the Solid Waste Disposal Act (SWDA), as
amended. (This portion of the SWDA is also known as the Resource
Conservation and Recovery Act (RCRA)). The Treasury, in consul-
tation with EPA, would prescribe rules relating to the imposition
of tax, if any, on wastes listed under the SWDA after the date of
enactment.!

11 The Administration has proj modifying the tax to apply only to waste listed or identi-
fied as of the date of enactment (discussed below).
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For purposes of the tax, a qualified hazardous waste manage-
ment unit is defined as (1) the smallest area of land in or on which
hazardous waste is placed or, (2) a structure on or in which hazard-
ous waste is placed, provided that such area or structure isolates
hazardous waste within a qualified hazardous waste management
facility and is required to obtain interim status ‘or a final permit
under Subtitle C of the SWDA. A qualified waste management fa-
cility is defined as any facility (as defined under Subtitle C of the
SWDA) which has received a permit or has been accorded interim
status under section 3005 of the SWDA (or an equivalent State pro-
gram authorized under section 3006 of that Act). This distinction
between units and facilities means that tax would not necessarily
be imposed at a qualified facility until hazardous waste is received
?t a1 specific unit that isolates hazardous wastes within the overall
acility.

The terms ‘‘treatment”, “storage”, and ‘“disposal” would be de-
fined as in section 1004 of the SWDA. The term ‘“ocean disposal”’
would be defined as the incineration or dumping of hazardous
waste over or into ocean waters or certain waters described in the
Marine Protection Research and Sanctuaries Act of 1972.

Tax rates

Statutory rates.—The Administration’s proposed waste manage-
ment tax, as included in H.R. 1342, would be imposed at two dis-
tinct rates, depending on the treatment or disposal method em-
ployed for the hazardous waste.12

For hazardous waste received in a landfill, surface impoundment,
waste pile, or land treatment unit!3 (that meets the definition of a
qualified hazardous management unit), the tax would be imposed
at a rate of $9.80 per ton for fiscal year 1986. This rate would be
“phased up” in each succeeding fiscal year, reaching a maximum
rate of $16.32 for fiscal year 1990 as well as any 1991 extension
period (discussed below).

For hazardous waste exported from the United States, received
for transport from the United States for purposes of ocean disposal,
or received at a qualified hazardous waste management unit other
than a landfill, surface impoundment, waste pile, or land treat-
ment unit, the tax rate would be $2.61 per ton for fiscal year 1986,
phaiicliag up to $4.37 per ton in fiscal 1990 (and any 1991 extension
period).

Rate adjustments.—In addition to the phase-up of rates described
above, the Administration proposal calls for adjustments in the
waste management tax rates, beginning in 1988, to cover any short-
falls of Superfund revenues from all sources (including the petrole-
um, feedstock and waste management taxes, recoveries, penalties,

12 The Administration has proposed modifying this provision to impose tax at four different
rates: (1) a rate of 25 cents per ton on hazardous waste received at waste-water treatment facili-
ties; (2) a $5 per ton rate for hazardous waste received at deep well injection facilities; (3) a $35
per ton rate (phasing up to $40 per ton) on hazardous waste received at landfills, surface im-

d (other than i d ined in waste water or deep well injection facili-
ties), waste piles or land treatment units; and (4) a $6 per ton rate (phasing up to §7.80 per ton)
on hazardous waste received at all other permitted units, as well as hazardous waste received
for ocean disposal or exported from the U.S. (discussed below).

13 These terms would be defined as under EPA regulations issued pursuant to sections 3004
and 3005 of the SWDA.

46-969 O - 85 - 3
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and interest). These adjustments would be made according to a
series of statutory formulas. Each fiscal year of the reauthorization
period, aggregate Superfund revenues would be compared to preset
“projected revenue amounts” (see Table 7). The waste management
tax rates would then be increased, beginning in 1988, to cover over-
all Superfund revenue shortfalls for the year which is two years
earlier than the year in question (i.e., 1988 tax rates would compen-
sate for 1986 shortfalls, and so on), with a final adjustment in 1990-
91 in order to meet the original 5-year revenue targets. The formu-
las in the Administration proposal are intended to ensure that rev-
enue targets are met.

Table 7.—Projected Superfund Revenues For Purpose of
Implementing Rate Adjustments Under Administration Proposal

[In millions of dollars]

Projected

« Fiscal Year s.‘.’;f:?.ﬂm
revenues
1986 st
1987 289
e 1,035
1990 1,093
1991 120

As a final measure to achieve revenue targets, the proposal
allows for a maximum 6-month extension of the tax, at 1990 rates,
if aggregate receipts for the period from October 1, 1985 through
September 30, 1990 are less than $5.2 billion.

Exemptions

Two full exclusions from the waste management tax would be
provided under the Administration proposal. First, an exclusion
would be provided for the treatment, storage, or disposal of any
hazardous waste pursuant to a removal or remedial action under
CERCLA, where (1) the response action has been selected or ap-
proved by EPA, and (2) the release, or threatened release, of the
substances which caused the response action occurred before Octo-
ber 1, 1985.14 Second, hazardous waste generated at a federal facili-
ty, and subsequently received at a qualified hazardous waste man-
agement unit or exported from the United States, would be exempt
from tax. The Administration proposal does not provide an exemp-
tion for the treatment of hazardous wastes.

Procedure and administration

Imposition of tax.—Generally, the tax would be imposed on the
owner or operator of a qualified hazardous waste management

14 The Administration has proposed expanding this exemption to include treatment, storage,
or disposal pursuant to RCRA corrective actions.
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unit. In the case of ocean disposal, tax would be imposed on the
owner or operator of the vessel or aircraft that disposes of hazard-
ous waste in or over the ocean. In the case of export, tax would be
on the exporter of hazardous waste.

Credit for tax paid.—The proposal includes a mechanism for
credits or refunds where tax is paid with respect to hazardous
waste and the waste is subsequently received at another qualified
unit, received for transport for ocean disposal, or exported from the
United States (i.e., where a second taxable event takes place). The
amount of this credit is limited to the product of (1) the lesser of (a)
the quantity of hazardous waste transferred, or (b) the quantity of
hazardous waste on which the tax was previously paid, multiplied
by (2) the lesser of (a) the rate of tax payable by the party receiving
the hazardous waste, or (b) the rate of tax previously paid on the
waste. These limitations prevent a refund for an amount greater
than the tax originally paid.

Credits or refunds would be made, without interest, to the person
who paid the original tax, following the same procedures as would
be used for overpayments of tax.

Information reporting.—Persons subject to the waste manage-
ment tax would be required to submit to the Treasury such infor-
mation as may be required in regulations, including (but not limit-
ed to) information which is required to be provided to EPA under
the SWDA. A penalty of $25 per day (but not to exceed $25,000)
would be imposed for failure to provide such information, unless it
is shown that such failure is due to reasonable cause and not due
to willful neglect. The proposal specifies that this is in addition to
any other penalty provided by law.

Effective date

The waste management tax would be effective for hazardous
waste received or exported after September 30, 1985.

Termination date

The tax would expire after September 30, 1990, unless the Treas-
ury determines that total Superfund receipts for the period October
1, 1985 through September 30, 1990 are less than $5.2 billion. In
that case, the tax would terminate no later than March 31, 1991 (at
the 1990 rates). Authority to collect the tax (together with the pe-
troleum and feedstock chemical taxes) would expire earlier than
September 30, 1990, when and if Superfund receipts during the re-
zu%honzanon perlod (including interest and recoveries) total $5.3

illion.

3. Proposed Administration modifications to waste management
tax
In testimony before the Senate Committee on Finance,'® the

Treasury Department recommended the following modifications to
i1t§4griginally proposed waste management tax, as included in H'R.

15 Senate Committee on Finance, Hearings on Reaut}
Respg;lse T{ust Fund (Superfund), April 25, 1985 lStatement of M1ke1 M Rollyson Tax Leglsla
tive Counsel).
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Definition of hazardous waste.—The Treasury Department rec-
ommended that the tax be imposed only on hazardous wastes listed
or identified under section 3001 of the SWDA as effective on the
date of enactment of the proposal, with no administrative proce-
dure for prescribing tax rules on subsequently listed wastes. (A tax
on suc)h wastes could be imposed by subsequent Congressional
action.

Tax rates—The Treasury Department recommended replacing
the two-rate structure of its originally proposed tax with a four-
rate structure, as follows:

(1) A tax rate of 25 cents per ton on hazardous waste received at
wastewater treatment facilities.

(2) A $5 per ton tax rate on hazardous waste received at deep
well injection facilities.

(3) An initial $35 per ton tax rate, phasing up to $40 per ton over
the 5-year reauthorization period, on hazardous waste received at
landfills, surface impoundments (other than impoundments con-
tained in wastewater or deep well injection facilities), waste piles,
or land treatment units.

(4) An initial $6 per ton tax rate, phasing up to $7.80 per ton
over the reauthorization period, on hazardous waste received at all
other permitted units, as well as on hazardous waste received for
ocean disposal or exported from the United States.

These rates would be adjusted, if necessary, to compensate for
shortfalls in overall Superfund revenues, using the formulae pro-
vided in H.R. 1342.

Exemption for RCRA corrective actions.—The Treasury Depart-
ment recommended expanding the exclusion for treatment, storage,
and disposal of any hazardous waste pursuant to CERCLA response
actions selected or approved by the EPA (as contained in H.R.
1342), to encompass corrective actions ordered pursuant to RCRA.
Both the RCRA and CERCLA exemptions would be limited to
waste generated prior to the enactment of the proposed legislation.

D. Repeal of Post-closure Liability Tax and Trust Fund

The Post-closure Liability Trust Fund and the associated waste
disposal tax (Code secs. 4681 and 4682) under present law would be
repealed, effective October 1, 1985. Amounts in the Post-closure
Trust Fund at that time would be transferred to the Superfund (as
described above).

E. Non-tax Provisions Affecting the Hazardous Substance
Superfund

In addition to the tax and trust fund provisions described above,
the Administration proposal would make various changes in the
non-tax portions of CERCLA. Aspects of the proposal most likely to
affect the uses of Superfund proceeds include the following mat-
ters:

Scope of activities.—As under present law, the proposal would
concentrate Superfund resources on hazardous waste sites (princi-
pally, abandoned and uncontrolled sites); municipal and industrial
waste sites with problems; and sites governed by RCRA but owned
by insolvent companies. However, the proposal also includes a
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“safety valve” allowing the President to direct response to any
emergency hazardous substance release using Superfund proceeds.

Cleanup standards.—The proposal would establish benchmark
cleanup standards for Superfund sites. In general, these standards
set levels of protection equal to those established by other environ-
mental statutes, and are intended to promote permanent cleanup
solutions at Superfund sites.

State responsibilities.—The State “matching share” of capital
cleanup costs would be increased from 10 to 20 percent (from 50 to
75 percent for State-operated sites). However, the proposal also
would allow States to enact taxes similar to the Superfund taxes
(this is preempted under present law), and allow certain State en-
forcement costs to be eligible for funding.

Enforcement.—Enforcement provisions would be strengthened in
several ways: including an increase in civil and criminal penalties;
a provision for imposition of real property liens on responsible par-
ties; and delay of contribution suits between potentially liable par-
ties until after enforcement actions are judged or settled.

Community involvement.—The proposal includes a statutory re-
quirement that affected citizens be notified of proposed cleanup ac-
tions, and be given an opportunity to comment.



Vo DESCRIPTION OF H.R. 5640 AS PASSED BY THE HOUSE
IN 1984

A. Hazardous Substance Superfund

H.R. 5640 (98th Congress), which was passed by the House on
August 10, 1984,16 would have redesignated the “Hazardous Sub-
stance Response Trust Fund” as the “Hazardous Substance Super-
fund” and would have continued and expanded the Superfund, by
allocating to the Fund amounts equivalent to the revenues derived
from expanded taxes on petroleum and feedstock chemicals (dis-
cussed below). The bill also would have authorized general revenue
appropriations to the Fund of an additional $421 million for fiscal
year 1986, $421 million for fiscal year 1987, $496 million for fiscal
year 1988, $496 million for fiscal year 1989, and $496 million for
fiscal year 1990 (an aggregate of .‘%’2.3 billion), plus, for each such
fiscal year, an amount equal to the aggregate amount authorized
but not yet appropriated for prior years. Combined tax and general
revenues authorized to be appropriated to the Fund for fiscal years
1985 through 1990 were estimated to be $10.1 billion. Other
amounts allocated to the Fund under present law (including penal-
ties, punitive damages, and amounts recovered on behalf of the
Fund) were not affected by the bill.

Under H.R. 5640, the expenditure purposes of the Superfund
were to be amended to conform to the expanded list of Superfund
activities under section 111(c) of CERCLA, as amended by the bill.
These included emergency relief and health effects studies; prepar-
ing toxicological profiles of certain hazardous substances; and eval-
uating potential hazards posed by facilities pursuant to petitions
filed by any person. However, fund amounts would no longer have
been available for the payment of damage claims for injury to, or
destruction or loss of, natural resources owned or controlled by the
Federal or State governments as a result of a release or threat of
release of a hazardous substance, as presently authorized under
section 111(a)(3) of CERCLA.

Under the bill, amounts in the Superfund were to be made avail-
able for cleanup actions in connection with leaking underground
storage tanks that store petroleum or petroleum products.
Amounts in the Fund also would have been available for expendi-
tures incurred in connection with releases of petroleum (but not
natural or synthetic gas) that may present a significant risk to
human health. The bill would have established a separate account
in the Fund for these expenditures. The amount expended from the

16 The 98th Congress expired without further action being taken on this bill. See also House
Committee on Ways and Means Report (H.R. Rep. No. 98-890, Part 2, August 8, 1984) for a de-
tailed description of the tax and trust fund provisions of H.R. 5640 as passed by the House
(other than the floor amendment relating to the Comprehensive Oil Pollution Liability Trust

(34)
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account could not have exceeded $850 million plus interest, recov-
eries, and fines, and was required to be funded out of amounts ap-
propriated from general revenue. No more than $850 million of
such appropriations could have been placed in the account through
fiscal year 1990. This account was also to have authority to borrow
limited amounts from the primary Superfund. No revenues from
the petroleum or feedstock taxes were to be placed in this account
other than through this borrowing authority. Additionally, no Su-
perfund amounts, other than amounts in the special account, could
have been expended for the purpose of responding to such releases
of petroleum or petroleum products to which the Superfund’s au-
thority applied as a result of the petroleum-related amendments of
Title I of the bill, unless such response also qualified for Superfund
expenditures under other provisions of CERCLA.

H.R. 5640 would have continued the present law provisions re-
garding administration of the Superfund, including the authoriza-
tion to borrow limited amounts from the Treasury as repayable ad-
vances for the purpose of responding to catastrophic spills. Any
such advances were required to be repaid before September 30,
1990. The bill also would have transferred the trust fund provisions
to the Internal Revenue Code.
19These amendments would have been effective on January 1,

85.

B. Tax Provisions
1. Excise tax on petroleum

H.R. 5640 would have increased the present law environmental
excise tax on petroleum from 0.79 cent per barrel tax to 7.86 cents
per barrel, effective January 1, 1985. This tax was to apply through
September 30, 1990. Thus, the bill would have repealed the termi-
nation provisions of present law (sec. 4611(d)), which terminate the
tax if the unobligated balance in the Superfund exceeds specified
amounts, and section 303 of CERCLA, which provides for termina-
tion of the environmental excise taxes when aggregate tax collec-
tions exceed $1.38 billion.

Under the bill, the petroleum tax would have increased to 9.65
cents per barrel if a tax on the disposal of hazardous substances
(“waste-end tax”’), was not enacted by July 1, 1986. This increase in
the petroleum tax rate would have been effective on January 1,
1987.

2. Excise tax on chemical feedstocks
Tax rates

H.R. 5640 would have extended and expanded the present law
environmental excise tax on chemical feedstocks. In particular, the
bill provided that specified organic and inorganic substances sold
by the manufacturer, producer, or importer were to be taxed in ac-
cordance with the following table (Table 8):
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Table 8.—Comparison of Tax Rates on Feedstock Chemicals Under
Present Law and H.R. 5640

[Dollars per ton before any adjustment for inflation]

H.R. 5640

Chemical Present 1988
law 1985 1986 1987, and

ter

Organic substances:

Acetylene .... 87 29.91 30.00 30.00  30.00
Benzene ... .87 6.60 880 9.90 13.20
Butadiene 87 979 13.05 14.69  19.58
Butane..... 87 4.87 560 6.30 8.40
Butylene.. 87 515 6.87 7.73 10.30
Coal-derived light oils. 502 6.69 7.53 10.04
Coal tars.. 178 237 2.67 3.56
Ethylene.. 87 6.89 9.19 10.33  13.78
Methane.. 44 344 344 344 4.00
Napthalene. 87 6.89 9.19 1033  13.78
Propylene .87 5.87 17.83 880 11.74
Toluene 87 519 692 7.78 10.38
RFLEBE.covisssinmemsomnisssmisunss 87 10.65 14.05 16.75 122.33

Inorganic substances:
Aluminum sulfate ....
Aluminum phosphid

Ammonia )
Antimony .......cceevevevennne 30.00 30.00 30.00  30.00
Antimony trioxide 30.00 30.00 30.00  30.00
ATSENIC esississiins 30.00 30.00 30.00  30.00
Arsenic trioxide 1297 17.46 19.46 2594
Asbestos 576 17.68 864 1152
Barium sulfide .. 7.13 9.51 10.70  14.26
Bromine... 9.78 1297 1459  19.46

Cadmium.
Chlorine

Copper..

Cupric Oxide..
Cupric sulfate
Cuprous oxide....
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Hydrochloric acid . ¥

Hydrogen fluoride 23.50 30.00 30.00  30.00
Lead ..... 8.27 11.03 1241 16.54
Lithium 30.00 30.00 30.00  30.00
Managanese... 22.69 30.00 30.00  30.00
Mercury... 45 30.00 30.00 30.00  30.00
Nickel .. 45 30.00 30.00 30.00  30.00
Nitric acid .. 24 3.05 4.07 4.57 6.10
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Table 8.—Comparison of Tax Rates on Feedstock Chemicals Under
Present Law and H.R. 5640—Continued

[Dollars per ton before any adjustment for inflation]

H.R. 5640
Chemical Present 1988
law and
1985 1986 1987 thereaf-
ter

Phosphoric acid 0 7.65 10.20 1148  15.30
Phosphorous 445 6.65 6.65 6.65 6.65
Potassium dichromate..... 1.69 15.03 20.04 22.54  30.00
Potassium hydroxide. 22 9.83 1311 14.75  19.66
Selenium ........cccouue.. 0 30.00 30.00 30.00  30.00
Sodium dichromate 1.87 1848 2464 2772  30.00
Sodium hydroxide 28 282 3.6 4.23 5.64
Stannic chloride. 2.12 30.00 30.00 30.00  30.00
Stannous chloride 2.85 30.00 30.00 30.00  30.00
Sulfuric acid ..... 26 .78 1.04 117 1.56
Uranium oxide. 0 30.00 30.00 30.00  30.00
Vanadium .. 0 30.00 30.00 30.00  30.00
Zinc ......... 0 1248 16.64 18.72  24.96
Zinc chloride. 2.22 1055 14.07 1583  21.10
Zinc oxide... 0 1443 19.24 21.65  28.86
Zinc sulfate ... 1.90 830 11.07 1245  16.60

1 Rate drops to $15.40 for 1989 and 1990.

Beginning in 1986, the rates specified in the table were to be ad-
justed for inflation. In the case of organic substances, the inflation
adjustment for any year was to be the percentage by which the av-
erage producer price index for basic organic chemicals of the
Bureau of Labor Statistics, for the 12-month period ending in Sep-
tember of the preceding year, exceeded the comparable average of
the index for the 12 months ending in September 1984. In the case
of inorganic substances, the inflation adjustment for any year was
to be the percentage by which the average producer price index for
basic inorganic chemicals for the 12-month period ending in the
preceding September exceeded the comparable average for the 12
months ending in September 1984. Tax rates would not have been
reduced below the levels shown in Table 8 even if the producer
price index declined.

The rates provided for in the bill were generally determined by
taxing each substance at the lesser of $30 per ton or a specified
percentage of its estimated 1985 selling price. The percentages used
for this purpose were 1.5 percent in 1985, 2 percent in 1986, 2.25
percent in 1987, and 3 percent in 1988 and subsequent years. The
substances subject to the environmental excise tax were substances
that (1) have been found at waste sites, (2) are feedstocks used in
producing substances found at those sites, or (3) are used in manu-
facturing processes that generate hazardous wastes.
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For purposes of the feedstocks tax, H.R. 5640 specified that
xylene was to include separated isomers of xylene only in the case
of imported or exported xylene. The bill further would have re-
pealed the present law tax on xylene for periods before January 1,
1985. Manufacturers, producers and importers of xylene who paid
the tax under prior law would have been permitted to obtain a
refund of those taxes together with interest. To offset the resulting
loss to the Superfund, the tax rates on xylene shown in Table 8 in-
corporated an increase over the rates that would otherwise apply,
in order to recapture the tax liability that had been expected under
prior law for periods before 1985.

Exemptions

H.R. 5640 would have repealed the present law exemption for
coal-derived substances.

The bill would have modified the present law exception for speci-
fied nonferrous metallic compounds which have a transitory exist-
ence during metal refining or smelting processes. The bill would
have applied that rule to all metallic compounds and barium sul-
fide, rather than the six compounds specified in present law.

The bill would have retained the present law exemptions for pe-
trochemical feedstocks used in the production of fertilizer or used
as fertilizer and for sulfuric acid produced as a byproduct of pollu-
tion control equipment. A conforming amendment would have been
made to the fertilizer exemption to reflect the addition of phos-
phoric acid to the list of taxable substances.

The bill also provided that the environmental excise tax on feed-
stocks was not to apply to feedstocks that are exported from the
United States. In particular, the bill would have exempted from
tax any taxable substance that is sold by the manufacturer or pro-
ducer for export, or for resale to a second purchaser for export. If
the purchaser cannot certify that a substance will be exported, or if
a tax has otherwise been paid on the exported substance, the ex-
porter could have claimed a refund or credit for the amount of the
tax previously paid.

Generally these amendments to the environmental excise tax on
chemicals would have taken effect on January 1, 1985.17

Alternative tax rates if tax on hazardous waste not enacted

Under the House bill, if a tax on hazardous waste was not en-
acted by July 1, 1986, increased tax rates on petroleum and chemi-
cal feedstocks would have taken effect on January 1, 1987. In this
event, the petroleum tax would have increased to 9.65 cents per
barrel and the tax on feedstocks would have increased to the rates
per ton indicated in the following table (Table 9):

17 Under a transitional rule, the rates specified in present law for nrgamc substances would
have continued to apply through 1987 to any company which had at least 100 employees who
are owners of the company on August 1, 198{1 if substantially all of the common stock of that

pany was owned by ofﬁcers or their spouses, on that date; if this stock
ownership came sbout as a result of an employee buyout or purchase that occurred in Decem-
ber, 1983; and if the parent company had headquarters in gdessa Texas. These present law
rates would have been available only with respect to production from facilities which the compa-
ny or subsidiary owned on August 1, 1984. This transitional rule also asgg;hed to organic sub-
stances produced by subsidiaries owned by such a company on August 1,
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Table 9.—Chemical Feedstock Tax Rates Under H.R. 5640 if a
Waste Disposal Tax Was Not Adopted

[Dollars per ton before any adjustment for inflation]

Chemical 1987 1988-89 1990

Organic substances:

Acetylene 35.00 35.00 35.00
Benzene 13.20 15.40 17.60
Butadiene 19.58 22.84 26.11
Butane 8.40 9.80 11.20
Butylene 10.30 12.02 13.73
Coal-derived light 0ils.......c.ccecveuruennn 10.04 11.71 13.39
Coal tars 3.56 4.15 4.75
Ethylene 13.78 16.08 18.37
Methane 4.00 4.67 5.33
Napthalens ..o s 13.78 16.08 18.37
Propylene 11.74 13.70 15.65
Toluene 10.38 12.11 13.84
Xylene 21.30 21.77 20.53

Inorganic substances
Aluminum sulfate
Aluminum phosphide .

Ammonia 5.28 6.16 7.04
Antimony 35.00 35.00 35.00
Antimony trioxide .........ooerererrerrrrinns 35.00 35.00 35.00
Arsenic 35.00 35.00 35.00
Arsenic trioxide .... .. 2594 30.26 34.59
Asbestos 11.52 13.44 15.36
Barium sulfide .........cocccceermmvcnnnininne 14.26 16.64 19.01
Bromine 19.46 22.70 25.95
Cadmium 35.00 35.00 35.00
Chlorine 6.10 712 8.13
Chromite 1.70 1.98 2.27
Chromium ......ccceereeervceeiersercereenenns 35.00 35.00 35.00

Cuprous oxide 3500 3500  85.00
Hydrochloric acid .... 1.88 2.19 2.51
Hydrogen fluoride ... 35.00 35.00 35.00

Leéad 1654 1980 2205
Lithium carbonate...

Manganese .. 35.00 35.00 35.00
Mercury 35.00 35.00 35.00
Nickel 35.00 35.00 35.00
Nitric acid.. 6.10 .42 8.13
Phosphoric acid. 15.30 17.85 20.40
Phosphorous...... 7.59 7.59 7.59

Postassium dichroma
Postassium hydroxide.... 2 .
Selenium 35.00 35.00 35.00
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Table 9.—Chemical Feedstock Tax Rates Under H.R. 5640 if a
Waste Disposal Tax Was Not Adopted—Continued

[Dollars per ton before any adjustment for inflation]

Chemical 1987 1988-89 1990

35.00 35.00 35.00

5.64 6.58 7.52
35.00 35.00 35.00
35.00 35.00 35.00

Sodium dichromate ...
Sodium hydroxide..
Stannic chloride..
Stannous chloride..
Sulfuric acid ....
Uranium oxide X d
Vanadium......... 35.00 35.00 35.00

Zinc 24.96 29.12 33.28
Zinc chloride 21.10 24.62 28.13
Zinc oxide.. 28.86 33.67 35.00

Zinc sulfate....

These rates generally were determined to equal the lesser of (1) a
percentage of estimated 1985 selling price equal to 3 percent in
1987, 3.5 percent in 1988 and 1989 and 4 percent in 1990, and (2) a
cap equal to $35 per ton. These rates were to be indexed for infla-
tion under the method applicable to the pre-1987 tax.

The conditional increase of tax rates if a waste-end tax was not
enacted was intended to compensate for the $1.2 billion in revenue
which the Committee anticipated would be raised, prior to Septem-
ber 30, 1990, by a tax on hazardous waste. Implementation of the
alternative tax rates described above would not have affected the
exceptions to, or termination date of, the petroleum or feedstock
taxes.

3. Study of tax on imported chemical derivatives

H.R. 5640 also would have directed the Treasury Department, in
consultation with the International Trade Commission, to submit
to the Committee on Ways and Means and the Committee on Fi-
nance by April 1, 1985, a study of alternatives for taxing imported
chemical derivatives. This study was to examine the probable eco-
nomic effects of the increased feedstock tax on U.S. manufacturers
of substances derived from taxed feedstocks. The study was also to
address the legality of taxing imported derivatives under the Gen-
eral Agreement on Tariffs and Trade (GATT). Finally, the study
was to evaluate the administrative feasibility of a tax on imported
derivatives, including substances that would be subject to the tax,
the method for determining the tax rate on these substances, and
the mechanism for collecting and enforcing the tax.

4. Study of tax on hazardous waste

The bill would have required the Secretary of the Treasury to
submit to the Committee on Ways and Means and the Committee
on Finance, by April 1, 1985, proposals for a tax on hazardous
wastes. These proposals were to be presented in legislative form,
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and were to be designed to discourage the disposal of hazardous
wastes in environmentally unsound ways.

C. Repeal of Post-closure Tax and Trust Fund

H.R. 5640 would have repealed the tax on hazardous wastes
under section 4681 of the Code, effective on October 1, 1983, and
terminated the Post-closure Liability Trust Fund as of that date.
Refunds (with interest) were to be made to taxpayers who paid
taxes on hazardous wastes under section 4681.

D. Non-Tax Provisions Affecting the Hazardous Substance
Superfund

Overview

As discussed above, H.R. 5640 would have extended the funding
of the Superfund for five years at significantly increased levels.
This increase in funding was required primarily by an increase in
the number of abandoned hazardous waste sites to be cleaned up
under the Superfund program. The non-tax provisions of H.R. 5640
that would have affected the resources available to the Superfund
and the demands on the Superfund are outlined below.

Mandatory cleanup schedul

As part of the expanded Superfund program, H.R. 5640 would
have directed the EPA to place no fewer than 1,600 sites on the
National Priorities List by January 1, 1988. (The EPA estimated
that the Fund provided under present law was adequate to cleanup
at most 170 sites.) The bill further would have required the EPA to
initiate remedial investigations and feasibility studies for such sites
on a regular schedule, beginning as of the date of enactment. Final-
ly, the bill would have required EPA to begin on-site work at no
fewer than 150 sites each year.

When EPA cooperates with States in the cleanup of hazardous
waste sites, the bill would have permitted States to apply the ad-
ministrative costs of running their own Superfund . programs
toward their matching share requirements for response costs (gen-
erally 10 percent of such costs); additionally, the bill would have
clarified that nothing in CERCLA is to be interpreted to preempt
the authority of the States to impose taxes to support State Super-
fund programs. The bill further would have specified that the 90/
10 Federal/State matching share formula was to apply to long-term
operation and maintenance costs.

A d ts to resp and liability provisions

H.R. 5640 would have clarified that liability for abatement orders
and cleanup costs under Sections 106 and 107 of CERCLA was to be
strict, joint and several. Under this rule, each defendant generally
would have been liable for the full amount of any combined dam-
ages unless the defendant could establish, by a preponderance of
the evidence, that the harm caused by a release or threatened re-
lease was divisible, (in which case the defendant would have been
liable for only his portion of such harm). In addition to these
changes, the bill would have clarified the EPA’s authority to recov-
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er prejudgment interest in cost recovery actions, provided and that
EPA response actions may be reviewed only in the context of cost
recovery enforcement actions or civil actions under section 106, and
would have made certain other adjustments and clarifications to
the CERCLA response and liability provisions. Amounts recovered
under these provisions would have been added to the Hazardous
Substance Superfund.

Finally, H.R. 5640 would have established requirements concern-
ing the cleanup of abandoned hazardous waste facilities owned or
operated by the Federal Government. The bill would have required
each relevant agency or department to identify all such facilities,
establish a schedule for the cleanup of such facilities, and imple-
ment final cleanup plans. The EPA Administrator would have had
the ultimate responsibility for ensuring that the bill’s requirements
were met and was to be empowered to bring legal action against an
agency or department that failed to comply with the law.

Citizens’ suits

H.R. 5640 would have allowed any person who has an interest
adversely affected to bring a suit against the administrator of the
EPA, alleging failure to perform any act or duty under CERCLA
(as amended by the bill) that is not discretionary with the Adminis-
trator. The court would have jurisdiction to order the EPA Admin-
istrator to perform such act or duty.

The bill also would have allowed affected persons to sue parties
responsible for creating a waste site to compel such parties to clean
up the site if it posed an imminent and substantial endangerment
to human health.

The bill provided that citizens’ suits (other than suits against the
EPA Administrator) could not be brought under certain circum-
stances where the EPA has commenced and is diligently pursuing
equivalent actions, or where response actions or consent decrees (in
the case of endangerment actions) are in progress with respect to
the alleged violation or endangerment. Additionally, the EPA Ad-
ministrator, if not named as a party, could have intervened in any
citizens’ suit as a matter of right.

The bill would have allowed the award of reasonable attorneys’
fees to prevailing parties in a citizens suit.

In addition to allowing citizens’ suits, H.R. 5640 would have en-
couraged citizen participation by establishing a mandatory pro-
gram for public participation in remedial decisions by EPA and by
providing authority for the EPA Administrator to use Superfund
money to make grants to enable affected communities to obtain
expert advice and technical assistance in commenting on the Agen-
cy's proposed plans for action.

Relief for injured individuals

H.R. 5640 would have added two basic provisions pertaining to
relief of injured individuals. First, the bill would have required the
Agency for Toxic Substances and Disease Registry, created under
CERCLA and administered by the Department of Health and
Human Services, to prepare toxicological profiles for no fewer than
100 chemicals most frequently found, or posing the greatest risks,
at Superfund sites. These profiles, which were to be based primari-
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ly on a compilation of existing literature and limited testing where
necessary, would have been required to be prepared at the rate of
25 per year. Monies for these studies would have come from the Su-
perfund.

Second, the bill would have provided any individual or group of
individuals the right to petition the EPA Administrator for health
effects studies and emergency relief in cases of dangerous exposure
to hazardous substances which were released from dump sites or in
the course of a disaster-like chemical fire in response to which EPA
had taken a removal action. If the petitioners were able to demon-
strate (e.g., through submission of laboratory tests of drinking
water) that they were being exposed to a hazardous substance, the
Administrator would have been required to determine whether
such substances could pose a significant risk to their health and
whether it is reasonably likely that such substances come from a
covered facility. If the Administrator made such determinations,
the bill would have required the EPA to conduct a scientific haz-
ardous substance exposure evaluation study of the affected individ-
uals, to be completed within a 6-month period. If the study showed
that an exposure to hazardous substances actually does pose a sig-
nificant risk, EPA would have been required immediately to reduce
such exposure to safe levels. Actions by the Administrator would
have included providing alternative drinking water or, in the most
egregious cases, emergency relocation.

Leaking underground storage tanks

H.R. 5640 included extensive provisions regarding the regulation
of leaking underground storage tanks. Under the bill, EPA would
have been required to develop a regulatory program containing
such requirements as may be necessary to protect human health
and the environment in the case of leaking tanks. Such regulations
could have included, but need not have been limited to, design
standards for new tanks and monitoring and corrective action re-
quirements for new as well as existing tanks. In addition, to abate
threats to public health, Superfund money would be have been
made available to clean up leaks from underground storage tanks,
including those tanks which store petroleum or petroleum prod-
ucts.

E. Comprehensive Oil Pollution Liability Trust Fund

Under an amendment offered by Rep. Breaux, and adopted on
the floor of the House, H.R. 5640 would have established a separate
$200 million fund, the Comprehensive Oil Pollution Liability Trust
Fund, to provide a system of liability and compensation for oil spill
damage and removal costs and related purposes. This Trust Fund
was to be a separate entity and was to be funded primarily by a 1.3
cents per barrel tax on oil (including crude oil or any fraction or
residue therefrom) which was (1) received at a United States refin-
ery, (2) entered into the United States for consumption, use, or
warehousing, or (3) produced from a U.S. well and subsequently
used in or exported from the United States. (This fee was to be sep-
arate from, or to be additional to, any tax imposed on the crude oil
under section 4611 or the Code.) Only one fee was to be imposed
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with respect to any particular oil. The fee was to remain in effect

at any time when the amount in the Trust Fund was less than

$200 million. Additionally, if the Trust Fund exceeded $300 million,

income from securities held by the Trust Fund was to be rebated to

gwx_le)rs of oil who contributed fees to the Trust Fund (on a pro rata
asis).

The Secretary of Transportation was to promulgate regulations
establishing procedures for collection of the 1.3 cents per barrel fee.
The Secretary of Transportation also would also have been respon-
sible for designating spills eligible for payment of damage claims
under the fund and for administering the trust fund, which would
have been established as a nonprofit corporate entity. Persons fail-
}ﬁ% 3% é)ay the fee were to be liable for civil penalties not exceeding

18

Amounts in the oil spill liability trust fund were to be available
for (1) immediate payment of costs incurred in cleaning up or pre-
venting oil pollution (“removal costs”), including costs incurred by
government officials in carrying out oil pollution cleanup require-
ments under the Federal Water Pollution Control Act, the Inter-
vention on the High Seas Act, and the Deepwater Port Act, (2) pay-
ment of reasonable costs incurred by a governmental trustee of
natural resources in assessing damaged resources and preparing a
plan to restore damaged resources or acquire replacement re-
sources, (3) payment of otherwise uncompensated damages for eco-
nomic loss sustained by any United States claimant (including pri-
vate parties) as a result of oil pollution or the substantial threat of
oil pollution, (4) payment of certain contributions to the Interna-
tional Oil Pollution Compensation Fund, and (5) administrative
costs. The liability of the fund was not to exceed $100 million for
any single incident. In addition, no claim (other than a claim for
removal costs) could have been paid to the extent that such pay-
ment would reduce the amount in the fund below $30 million; how-
e;re_r, the fund was entitled to borrow money necessary to pay a
claim.

Damages for economic loss (item (3) above) which could have
been claimed under the bill included: damages for injury to, or de-
struction of, real or personal property; loss of subsistence use of
natural resources; and loss of profits or impairment of earning ca-
pacity for a two-year period beginning on the date the claimant
first suffered such loss, but only if 25 percent or more of the claim-
ant’s earnings (or, in the case of seasonal activities, 25 percent of
seasonal earnings) were derived from the affected activities. A
claimant would generally have had the option of recovering dam-
ages or removal costs (item (1) above) either from the responsible
party or from the trust fund, which could then recover from the
responsible party. Liability of responsible parties was to be on a
joint and several basis, with defenses only for acts of war, civil war
or insurrection, and certain exceptional natural phenorena. How-
ever, for any responsible party which was not at fault under the

18 In addition to the fee, there were to be deposited in the fund amounts recovered or collect-
ed by the fund and amounts transferred from the funds established under the Deepwater Port
Act and the OCS Lands Act Amendments of 1978. The bill also authorized the appropriation of
necessary amounts to cover administrative expenses until other revenue sources were sufficient
for this purpose.
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bill, liability was to be limited to specified amounts. For vessels
carrying oil in bulk, other than inland barges, this limit was equal
to the greater of $1 million or $400 per gross ton, to a maximum of
$40 million.

In the case of removal costs, a responsible party could have pro-
ceeded with a cleanup and and subsequently asserted claims
against the fund, if the costs incurred exceeded the maximum li-
ability of the responsible party, or if the party had a defense
against liability under the bill. Additionally, to encourage maxi-
mum participation in cleanups, foreign claimants could have as-
serted claims for cleanup costs under specified circumstances.

Potentially responsible parties under the bill included oil-carry-
ing vessels and offshore oil facilities (but not land facilities). The
bill required such parties to carry adequate insurance or otherwise
show evidence of financial responsibility sufficient to cover their
potential maximum liability.

Under the bill, actions for judicial review of final trust fund de-
terminations could have been brought in the United States District
Court for the district in which the injury occurred or in which the
defendant was found. Where appropriate, responsible parties could
be joined in such proceedings. The statute of limitations for
damage claims generally would have been the later of (1) three
years after the discovery of an economic loss, or (2) six years after
the date of the incident resulting in the loss. The bill was intended
to provide an exclusive judicial remedy for the removal cost and
other damage claims specified in the bill; hence, actions for such
damages could be brought only as provided under the bill.

The bill would have prohibited States from imposing fees to fund
oil spill compensation funds which duplicated the purposes of the
bill. States having such funds in existence could have continued to
require contributions for three years following the effective date of
the bill. States would not have been prohibited from creating new
funds to cover damages or activities not covered under the bill, or
any new program which was not funded by a direct tax or fee
which is {)aid into the state oil pollution fund.

The oil spill liability fund was to be administered by a nine-
member Board of Directors under regulations prescribed by the
Secretary of Transportation. These were to include three represent-
atives of parties liable for the 1.3 cents per barrel fee on oil; three
representatives of potential claimants against the fund (including
State or local governments); and three individuals having particu-
lar knowledge and experience in oil spill liability and compensa-
tion. The fund was to submit an audit to Congress on an annual
basis. The bill specified that, except as expressly provided in the
bill, the fund was not to be deemed an agency or instrumentality of
the United States.

These provisions would generally have been effective 180 days
following the date of enactment of the bill. There was no expiration
date for the trust fund; however, the bill stated that, if certain
international conventions regarding oil pollution damage and com-
pensation came into force for the United States, the provisions of
the bill would be superseded with respect to damages covered by
the conventions. In this event, other damages would have contin-
ued to be compensable as provided under the bill.



V1. OTHER HOUSE BILLS RELATING TO FINANCING OF
SUPERFUND

A. H.R. 1775 (Rep. Moore)—“Superfund Revenue Reauthorization
Act of 1985”

Overview

H.R. 1775 is intended to provide $5.3 billion to the Superfund
($3.0 billion in tax revenues, $1.5 billion in general revenues, an
$0.8 billion in interest and recoveries) over a 5-year period. Tax
revenue sources are: (1) a reduced petroleum tax, imposed at a rate
of 0.17 cent per barrel; (2) a tax on the same feedstock chemicals as
were included under H.R. 5640 as passed by the House in 1984, but
at different tax rates (including an export exemption); (3) a tax on
imported derivatives of taxable feedstocks; and (4) a tax on hazard-
ous waste. The bill includes trust fund provisions that are similar
to H.R. 5640, but does not include a special fund for leaking under-
ground storage tanks and other petroleum-related releases.

Petroleum tax

The bill would reduce the petroleum tax to 0.17 cent per barrel
(the present law rate is 0.79 cent per barrel), effective October 1,
1985. This tax would generally expire on September 30, 1990.

A special rule would provide for suspension of this tax during
calendar year 1989, if (1) the unobligated Superfund balance ex-
ceeds $1.5 billion, and (2) the Treasury, after consulting with EPA,
determines that this balance will exceed $1.5 billion on September
30, 1989 if no Superfund taxes (other than the tax on hazardous
wastes) are imposed during the intervening year. A similar rule
would provide for suspension of the tax during calendar year 1990
if the unobligated balance exceeded $1.5 billion on September 30,
1989, and would continue to exceed this amount on the following
September 30 even if no further taxes (other than the tax on haz-
ardous waste) were imposed.

Tax on chemical feedstocks
Tax rates

The tax on chemical feedstocks (sec. 4661) would be applied to an
expanded list of taxable substances, as described in the following
table (Table 10):

E (46)



47

Table 10.—Comparison of Tax Rates on Chemical Feedstocks
Under Present Law and H.R. 1775

[Dollars per ton, before any inflation adjustment]

Chemical Present law H.R. 1775

Organic substances:

Acetylene 4.87 2.56
Benzene 4.87 2.56
Butadiene 4.87 2.56
Butane 4.87 2.56
Butylene 4.87 2.56
Coal-derived light oils... 0 2.56
Coal tars 0 1.47
Ethylene 4.87 2.56
Methane 3.44 1.65
Napthalene.........ccoceeceeeeverivcrcnencnnnns 4.87 2.56
Propylene 4.87 2.56
Toluene 4.87 2.56
Xylene 4.87 2.56
Inorganic substances:

Aluminum sulfate .. 0 2.91
Aluminum phosphi 0 16.00
Ammonia 2.64 2.18
Antimony 4.45 16.00
Antimony trioxide .........cecveererrerreenne 3.75 16.00
Arsenic 4.45 16.00
ATGENIC BHOKIAE ;uunonsssmussmsomsivinsns 3.41 10.71
besto 0 4.76
Barium sulfide .......cccoeecuvvireccrrinennnne 2.30 5.89
Bromine 4.45 8.03
Cadmium 4.45 16.00
Chlorine 2.70 2.62
Chromite 1.52 0.70
Chromium 4.45 16.00
Cobalt 4.45 16.00
Copper 0 16.00
Cupric oxide 3.59 16.00
Cupric sulfate.. 1.87 16.00
Cuprous oxide.. 3.97 16.00
Hydrochloric acid .29 0.78
Hydrogen fluoride . 4.23 16.00
Lead 0 6.83
Lithium carbonate. 0 16.00
0 16.00

4.45 16.00

4.45 16.00

Nitric acid 24 2.52
Phosphoric acid 0 6.32
Phosphorous..... 4.45 16.00
Potassium dichromate .. 1.69 1241
Potassium hydroxide 22 8.12
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Table 10.—Comparison of Tax Rates on Chemical Feedstocks
Under Present Law and H.R. 1775—Continued

[Dollars per ton, before any inflation adjustment]

Chemical Present law H.R. 1775
Selenium 0 16.00
Sodium dichromate .. s 1.87 15.26
Sodium hydroxide. .28 2.33
Stannic chloride. 2.12 16.00
Stannous chloride. 2.85 16.00
Sulfuric acid .26 0.64
Uranium oxid 0 16.00
Vanadium 0 16.00
Zinc 0 11.25
Zinc chloride..........cccocovuvcvnincucrniucnncnns 2.22 8.711
Zinc oxide 0 11.91
Zine Sulfate iz 1.90 6.85

Beginning in calendar year 1987, the tax rates specified in Table
10 would be adjusted for inflation. In the case of organic sub-
stances, the inflation adjustment for any year would be the per-
centage by which the average producer price index for basic organ-
ic chemicals of the Bureau of Labor Statistics, for the 12-month
period ending in September of the preceding year, exceeds the com-
parable average of the index for the 12 months ending in Septem-
ber 1985. In the case of inorganic substances, the inflation adjust-
ment {or any year would be the percentage by which the average
producer price index for basic inorganic chemicals for the 12-month
period ending in the preceding September exceeds the comparable
averages for the 12 months ending in September 1985. Tax rates
would not be reduced below the levels shown in Table 10, even if
the producer price index declines.

The rates provided for in the bill generally were designed to allo-
cate 3 percent of the tax burden to crude oil and imported petrole-
um products, 59 percent to organic feedstocks, and 38 percent to in-
organic feedstocks, with a maximum rate of $16 per ton (before any
inflation adjustment) applying to any substance. (The comparable
present law percentages are 15 percent, 65 percent, and 20 percent,
respectively.) The percentages under the bill are intended to reflect
the relative contributions of each category of feedstocks to wastes
found by EPA to be present at Superfund sites, under studies con-
ducted pursuant to section 301 of CERCLA.

For purposes of the feedstocks tax, xylene would include separat-
ed isomers of xylene only in the case of imported or exported
xylene. The bill further would repeal the present law tax on xylene
for periods before January 1, 1985. Manufacturers, producers, and
importers of xylene who have paid the tax under present law
would be permitted to obtain a refund of those taxes together with
interest. To offset the resulting loss to the Superfund, the tax rate
on xylene under the bill incorporates an increase over the rates
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that would otherwise apply, in order to recapture the tax liability
515;% had been expected under present law for periods before

Exemptions

The bill would repeal the present law exemption for coal-derived
substances.

The bill would modify the present law exception for specified
nonferrous metallic compounds that have a transitory existence
during metal refining or smelting processes. The bill would apply
that rule to all metallic compounds and barium sulfide, rather
than the six compounds specified in present law.

The bill would retain the present law exemptions for petrochemi-
cal feedstocks used in the production of fertilizer or used as fertiliz-
er and for sulfuric acid produced as a byproduct of pollution con-
trol equipment. A conforming amendment would be made to the
fertilizer exemption to reflect the addition of phosphoric acid to the
list of taxable substances.

The bill also would provide that the environmental excise tax on
chemical feedstocks is not to apply to feedstocks that are exported
from the United States. If a tax has otherwise been paid on an ex-
ported substance, the exporter may claim a refund or credit for the
amount of the tax previously paid.

Effective date

These amendments to the environmental excise tax on chemicals
would take effect on October 1, 1985.

Termination date

The feedstocks tax would generally terminate after September
30, 1990, with provisions for earlier suspension or termination (as
discussed above under the petroleum tax).

Tax on imported chemical derivatives

The bill would impose a new tax on imported substances that are
directly and substantially manufactured or produced from raw ma-
terials consisting of one or more taxable feedstocks under Code sec-
tion 4662 (as amended by the bill). The Treasury Department
would be directed to issue regulations establishing guidelines
(based on the percentage of the production or raw materials cost
attributable to taxable feedstocks) for determining whether any
specific substance is subject to this tax. The bill specifies that, in
the case of nonferrous metals, taxable substances would include (1)
any fabricated (or semi-fabricated) product that has customarily
been considered by agencies of the Federal Government in calculat-
ing annual production, consumption, and import statistics for the
metal, (2) any alloy or compound containing at least 5 percent of
the metal by weight, and (3) any lead acid battery; however, the
Treasury Department would be permitted to establish de minimis
levels for exempting the nonferrous metal content of any such
product or alloy from the tax.

The amount of tax imposed on any taxable imported substance
would be equal to the amount of tax which would have been im-
posed (under section 4662) on the taxable feedstocks used to manu-
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facture or produce the substance, if these feedstocks had been sold
in the United States for an equivalent use. If the importer does not
furnish sufficient information (as established by Treasury regula-
tions) to determine the amount of tax under this method, the tax
would be imposed at a rate of 5 percent of the appraised value of
the imported substance at the time of import.

The tax would be imposed on the sale of taxable substances by
the importer thereof. Importers subject to tax would include any
person entering a taxable substance into the United States for con-
sumption, use, or warehousing. (The term “United States” would
be defined as it is for purposes of the feedstocks tax). If an importer
uses a taxable substance, tax would be imposed on the importer as
if he had sold the substance. Revenues from the tax would not be
paid to Puerto Rico and the Virgin Islands under the cover over
provisions of section 7652 of the Code.

The tax on imported chemical derivatives would be effective on
October 1, 1986 (i.e., one year after the beginning of the reauthor-
ization period).

Tax on disposal of hazardous waste

In general.—Under the bill, a tax would be imposed on (1) the re-
ceipt of hazardous waste at a qualified hazardous waste manage-
ment unit, and (2) the receipt of hazardous waste for the purpose of
ocean disposal. The term “hazardous waste” would mean any waste
listed or identified under section 3001 of the Solid Waste Disposal
Act (SWDA), as amended. The Treasury, in consultation with EPA,
would prescribe rules relating to the imposition of tax, if any, on
wastes listed under the SWDA after the date of enactment.

For purposes of the tax, a qualified hazardous waste manage-
ment unit is defined as (1) the smallest area of land on or in which
hazardous waste is placed or (2) a structure on or in which hazard-
ous waste is placed, provided that such area or structure isolates
hazardous waste within a qualified hazardous waste management
facility and is required to obtain interim status or a final permit
under Subtitle C of the SWDA. A qualified waste management fa-
cility is defined as any facility (under Subtitle C of the SWDA) that
has received a permit or has been accorded interim status under
section 3005 of the SWDA (or an equivalent State program author-
ized under section 3006 of that Act). This distinction between units
and facilities means that tax would not necessarily be imposed at a
qualified facility until hazardous waste is received at a specific unit
that isolates hazardous wastes within the overall facility. The term
“ocean disposal” would be defined as the incineration or dumping
of hazardous waste over or into ocean waters or certain waters de-
%%i;)ed in the Marine Protection Research and Sanctuaries Act of

Backup tax on generator.—If no tax has been imposed, under the
provisions above, within 270 days after hazardous waste is generat-
ed, a tax would be imposed on such waste. This tax would be im-
posed at the highest hazardous waste tax rate (discussed below) ap-
plicable to the last day of the 270-day period, and would be paid by
the generator of the hazardous waste, defined as the person whose
act or process produces the hazardous waste. The backup tax would
not apply to treated waste (as defined by the bill) or to generators
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of 100 kilograms or less of hazardous waste during the month in
question (small quantity generators). Additionally, a partial credit
(or refund) would be allowed against the backup tax for exported
hazardous waste, equal to the difference between the tax imposed
(i.e., the highest applicable rate) and the tax that would have been
imposed at the lowest then applicable tax rate.1®

Tax rates

Statutory rates.—The tax on hazardous waste would be imposed
at two distinct rates, depending on the treatment or disposal
method employed for the hazardous waste.

For hazardous waste received in a landfill, surface impoundment,
waste pile, or land treatment unit2° (that meets the definition of a
qualified hazardous management unit), the tax would be imposed
at a rate of $9.80 per ton for fiscal year 1986. This rate would be
increased in each succeeding fiscal year, reaching a maximum rate
of $16.32 for fiscal year 1990 as well as any 1991 extension period
(discussed below).

For hazardous waste received for transport from the United
States for purposes of ocean disposal, or received at a qualified haz-
ardous waste management unit other than a landfill, surface im-
poundment, waste pile, or land treatment unit, the tax rate would
be $2.45 per ton for fiscal year 1986, increasing to $4.08 per ton in
fiscal 1990 (and any 1991 extension period).

As indicated above, the backup tax would be imposed at the
{ggh)est then apphcable tax rate (e.g., $9.80 per ton in fiscal year

Rate adjustments.—In addition to the phase-up of rates described
above, the bill calls for adjustments in the hazardous waste tax
rates, beginning in fiscal year 1988, to cover shortfalls of Superfund
revenues from all revenue sources. These adjustments would be
made according to a formula that generally increases the hazard-
ous waste tax rates to cover overall revenue shortfalls for the year
that is two years earlier than the year in question (i.e., 1988 tax
rates would compensate for 1986 shortfalls, and so on). The adjust-
ment of tax rates would require a determination by the Treasury
Secretary, by the previous July 1, that there will be a cumulative
shortfall for the fiscal year in question; however, the actual rate
adjustment would be made according to the statutory formula.
These adjustments are intended to ensure a level of cumulative
revenues consistent with the projections contained in Table 7.2

As a final measure to achieve revenue targets, the bill allows for
a 6-month extension of the tax, through April 1, 1991, if aggregate
receipts for the reauthorization are less than $5.2 billion. The tax
rates for this period would be adjusted to compensate for net 1989
and 1990 revenue shortfalls.

19 For example, in fiscal year 1986, the credit (or refund) would equal $7.35 per ton (i.e., $9.80
per ¢ ton minus $2.45 per ton. See discussion of tax rates belo
© These terms would be defined as under EPA regulat)ons issued pursuant to sections 3004
and 3005 of the SWDA.
21 These are identical to the Administration’s revenue targets, as included in H.R. 1342.
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Exemptions

Treatment of hazardous waste.—Under Treasury regulations, an
exemption from tax (or a credit for tax paid) would be allowed for
the qualified treatment of hazardous waste. (This exemption would
apply both to the waste disposal and backup taxes.) Qualified treat-
ment would include any treatment performed at a qualified haz-
ardous waste management unit and employing a method, tech-
nique, or process that (1) meets detailed performance standards es-
tablished by the EPA, and (2) has a destruction efficiency at least
equivalent to the destruction efficiency applicable to incineration.
Qualified treatment also would include surface impoundments that:
(1) contain treated waste water during the secondary or tertiary
phase of biological treatment subject to a permit issued under sec-
tion 402 of the Clean Water Act (or which hold such treated waste
water after treatment and prior to discharge); and (2) are in com-
pliance with generally applicable ground water monitoring require-
ments of the SWDA.

The treatment exemption would generally take the form of a
credit (or refund) for tax paid when hazardous waste was originally
received at the qualified management unit. This credit (or refund)
would be allowed in the same manner as an overpayment of tax. If
the qualified treatment is completed before the time for payment
of tax, no tax would be imposed.

If any residue from a qualified treatment itself constitutes a haz-
ardous waste, such residue would be subject to tax as if it were
originally generated in the treatment process.

CLA responses.—An exclusion from the hazardous waste dis-
posal tax would be provided for the receipt of any hazardous waste
pursuant to a removal or remedial action under CERCLA, where
(1) the response action has been selected or approved by EPA, and
(2) the release, or threatened release, of the substances that caused
the response action occurred before October 1, 1985.

Procedure and administration

Imposition of tax.—The waste disposal tax would generally be
imposed on the owner or operator of a qualified hazardous waste
management unit. In the case of ocean disposal, tax would be im-
posed on the owner or operator of the vessel or aircraft that dis-
poses of hazardous waste in or over the ocean. The backup tax
would be imposed on the generator of hazardous waste (as de-
scribed above).

Credit for tax paid.—The proposal includes a mechanism for
credits or refunds where tax is paid with respect to hazardous
waste and the waste is subsequently received at another qualified
management unit or received for transport for ocean disposal, or
exported from the United States (i.e., where a second taxable event
takes place). (This mechanism also would apply to prevent double
taxation from occurring as a result of the imposition of the backup
tax.) The amount of any allowable credit is limited to the product
of (1) the lesser of (a) the quantity of hazardous waste transferred,
or (b) the quantity of hazardous waste on which the tax was previ-
ously paid, multiplied by (2) the lesser of (a) the rate of tax payable
by the party receiving the hazardous waste, or (b) the rate of tax
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previously paid on the waste. These limitations prevent a refund
for an amount greater than the tax originally paid. Credits or re-
funds would be made, without interest, to the person who paid the
original tax, following the same procedures as would be used for
overpayments of tax.

Information reporting.—Persons subject to the tax on hazardous
waste would be required to submit to the Treasury such informa-
tion as may be required in regulations, including (but not limited
to) information that is required to be provided to EPA under the
Solid Waste Disposal Act. A penalty of $25 per day (but not to
exceed $25,000) would be imposed for failure to provide such infor-
mation, unless it is shown that such failure is due to reasonable
cause and not due to willful neglect. The proposal specifies that
this is in addition to any other penalty provided by law.

No cover over of tax revenues.—The bill specifies that revenues
from the tax on hazardous waste would not be paid to Puerto Rico
(()Jl:)dthe Virgin Islands under the provisions of section 7652 of the

e.

Effective date
The tax on hazardous waste would be effective on October 1,
85.

Termination date

The tax would expire after September 30, 1990, unless the Treas-
ury determines that total Superfund receipts for the period October
1, 1985 through September 30, 1990 are less than $5.2 billion. In
that case, the tax would terminate on March 31, 1991.

Repeal of post-closure liability tax and trust fund

The Post-closure Liability Trust Fund and the associated waste
disposal tax (Code secs. 4681 and 4682) unde: present law would be
repealed by the bill, effective October 1, 1983 (i.e., the original ef-
fective date of the tax).

Trust fund provisions

The bill contains trust fund provisions that generally are similar
to those contained in H.R. 5640 as passed by the House in 1984 (dis-
cussed above), except that the bill does not include the provisions of
H.R. 5640 that related to the special account for leaking under-
ground storage tanks. The bill would: (1) officially rename the
Fund “The Hazardous Substance Superfund” and place the Fund
under the trust fund provisions of the Internal Revenue Code; (2)
add hazardous waste tax revenues (together with revenues from
the tax on imported chemical derivatives) as a financing source;
and (3) delete natural resource damage claims as a permitted use of
Fund proceeds. H.R. 1775 also would authorize general revenue ap-
propriations to the Superfund of $294 million per year for fiscal
years 1986 through 1990 (an aggregate of $1.47 billion), in addition
to any previously authorized but unappropriated amounts.

The trust fund provisions of the bill would be effective on Octo-
ber 1, 1985.
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B. H.R. 2018 (Reps. Schneider, Wyden, and others)—“Hazardous
Waste Reduction Act of 1985”

Overview

H.R. 2018 would impose a tax on all forms of land and ocean dis-
posal of hazardous wastes that are regulated by the Resource Con-
servation and Recovery Act (“RCRA”). The tax would be imposed
at a rate of $20 per ton on disposal methods other than injection
wells. Injection wells would be taxed at a $5 per ton rate. Hazard-
ous waste rendered nonhazardous within one year of receipt at a
treatment, storage, or disposal facility would receive a full credit
for the tax paid on such waste. The tax is intended to raise $286
million per year, as part of a comprehensive Superfund financing
package. The tax is intended to create economic incentives for the
treatment, as opposed to land disposal, of hazardous waste.

Imposition of tax

The bill would impose tax on (1) the receipt of taxable hazardous
waste in any qualified hazardous waste management unit, (2) the
receipt of taxable hazardous waste for export or for ocean disposal
(pursuant to a permit under section 102 of the Marine Protection,
Research, and Sanctuaries Act of 1972 (33 U.S.C. 1412)), and (3) the
placement of any hazardous wastes in any other facility or loca-
tion. Taxable hazardous waste would mean hazardous waste (in-
cluding ‘“toxic” and “characteristic’ waste) that is identified or
listed under section 3001 of the Solid Waste Disposal Act (“SWDA”)
as of the date of enactment of the bill, and is not thereafter delist-
ed. The term “hazardous waste” would have the same meaning
provided by section 1004 of the SWDA and the regulations thereun-
der. Thus, substances (including household wastes) that are not
treated as hazardous wastes under section 1004 would not be sub-
ject to tax. If EPA lists or identifies additional hazardous wastes
under section 3001 of the SWDA after January 1, 1985, then EPA
would be required simultaneously to transmit to Congress recom-
mendations concerning the taxation of such waste. 22

A qualified hazardous waste management unit is defined as (1)
the structure in or on which hazardous waste is placed, which
structure isolates the hazardous waste within a qualifying treat-
ment, storage, or disposal facility, or (2) if the waste is not placed
in or on a structure, the smallest area of land in or on which haz-
ardous waste is placed. Qualifying facilities are defined as those op-
erating pursuant to a final or interim status permit under sec. 3005
of the SWDA, or under an equivalent State program authorized by
sec. 3006 of the SWDA.

The tax would not apply to placement of hazardous waste on the
premises of the person generating the waste, if the wastes are held
for a period shorter than that which would require the generator
to obtain a permit under the SWDA (generally 90 days). Further,
this tax would not apply to a generator of less than 100 kilograms
of hazardous waste in any calendar month (small quantity genera-
tor). In addition, the tax would not apply to facilities or locations

22 The bill further specifies that, in the case of solid wastes required to be studied under sec-
tion 8002(f) or (p) of the SWDA, no tax could be imposed unless provided by legislation.
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(including wastewater storage or treatment tanks) that are exempt
from the permit, interim status, and manifest requirements under
subtithe C of the SWDA, as in effect on the date of enactment of
the bill.

Tax rates

General rate—The tax would be imposed at a rate of $20 per ton
for taxable hazardous waste disposed of by any method other than
underground injection. This rate would apply to all other forms of
land disposal or storage (including landfills, surface impoundments,
waste piles, and land treatment), as well as to treatment facilities
that do not render waste nonhazardous within one year of receipt.
The $20 per ton rate would also apply to export or ocean disposal
and to the placement of hazardous waste at non-RCRA facilities,
including hazardous waste treated or disposed of in violation of
RCRA permits.

Special rate for underground injection.—A $5 per ton tax rate
would apply to hazardous waste injected into an underground well
that is operating pursuant to a permit (or interim status) under the
SWDA, and for which a permit is also in effect under part C of the
Safe Drinking Water Act. The term “underground injection well”
has the same meaning as in the Safe Drinking Water Act and the
regulations promulgated thereunder.

Adjustment of tax rates.—The bill directs the Treasury Depart-
ment to adjust tax rates, beginning in 1986, if necessary, to ensure
the receipt of anticipated revenues. Under this provision, before
October 1 of 1986 and each subsequent year of the reauthorization
period, the Treasury would be required to estimate the actual
amount of revenues to be derived from the tax during the fiscal
year beginning that October 1. (These estimates could be based on
the prior experience of the tax, together with other relevant infor-
mation.) If the estimated fiscal year revenues are less than $286
million, Treasury would be required to increase the tax rates for
that fiscal year by a percentage which Treasury estimates would
result in $336 million of revenues during the fiscal year. This ad-
justment would apply proportionately to the general $20 tax rate
and the $5 tax rate for disposal by underground injection. 23

Exemptions from tax

As indicated above, various categories of wastes (including small
generator wastes, mining wastes, temporarily stored hazardous
wastes, and effluents discharged under Clean Water Act permits)
would be excluded from the definition of taxable hazardous waste
under the bill. The bill also provides the following exemptions from
otherwise applicable tax:

Treatment or conversion of hazardous waste.—An exemption
from tax (or a credit for tax paid) would be allowed for the quali-
fied treatment or conversion of taxable hazardous waste that is
completed within one year of the first taxable receipt or placement

23 The adjustment to a $336 million revenue level appears to be designed to compensate for
earlier revenue shortfalls and to ensure that aggregate revenues are at least equal to the origi-
nally intended level.
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of the waste.2* Qualified treatment or conversion would include
any method, technique, or process that changes taxable hazardous
waste into a substance that is no longer a taxable hazardous waste.
The exemption would not apply to the application of waste onto, or
its incorporation into, the soil surface (“land treatment”), or to any
method that violates any substantive requirement of Federal or
State law relating to the management of taxable hazardous waste,
including requirements relating to dust suppression and to hazard-
ous waste used as a fuel. The exemption also would not apply to
qualified waste water treatment facilities; these facilities are the
subject of a separate exemption (discussed below).

Wastewater treatment facilities.—An exemption would be provid-
ed for certain wastewater treatment facilities that have a permit in
effect under section 402 of the Clean Water Act, and that are re-
quired to comply with ground water monitoring requirements gen-
erally applicable to facilities permitted under section 3005(c) of the

DA. A qualified wastewater treatment facility is defined as a
surface impoundment which contains treated wastewater during
the secondary or tertiary phase of biological treatment, or that
holds treated wastewater between treatment and discharge. Effec-
tive November 8, 1988, this exemption would be limited to facilities
that are in compliance with the minimum technological require-
ments of the SWDA (sec. 3004(0)(1)(A)), or that meet the SWDA re-
quirements relating to interim status surface impoundments.

Certain Superfund responses.—No tax would be imposed on the
receipt or placement of hazardous waste in the course of carrying
out any removal or remedial action under CERCLA, provided that
(1) the removal or remedial action is carried out in accordance with
a plan approved by the EPA or the State, and (2) the release or
threatened release that caused the removal or remedial action oc-
curred before October 1, 1985.

Movement from closed interim status facilities.—No tax would be
imposed on waste removed from a facility operating with interim
status under the SWDA, if such removal is pursuant to an EPA
order closing the facility, and the waste is subsequently received at
a facility holding a permit under the SWDA (or an equivalent State
program).

Procedure and administration

Liability for tax.—The tax would be paid by the owner or opera-
tor of a qualified hazardous waste management unit; by the person
holding the permit for ocean disposal under section 102 of the
Marine Protection, Research, and Sanctuaries Act of 1972; or, in
the case of export, by the person exporting the taxable hazardous
waste. In the case of other placements of taxable hazardous waste,
tax would be imposed on the person placing the waste in the rele-
vant facility or location.

Timing of payment.—The tax would be due at the close of the
calendar quarter during which the waste became subject to tax.

Credits for prior payment.—Under Treasury regulations, if tax is
imposed with respect to any waste, and a second tax is subsequent-

24 The Treasury would promulgate rules for applying the one-year limitation to fungible haz-
ardous waste.
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ly paid upon the receipt of the waste at a qualified management
unit (or paid for wastes that are exported or burned at sea), then a
credit or refund would be allowed to the person who paid the first
tax. The amount of this credit would be limited to the lesser of the
tax imposed on the first taxable event or the tax paid by reason of
the second event. Such a credit (or refund) would be treated in the
same manner as an overpayment of tax; however, no interest
would be paid on credited (or refunded) amounts.

If tax is first imposed upon the receipt of taxable hazardous
waste at a surface impoundment, and the waste is later received at
an underground injection well, a credit (or refund) would be al-
lowed for the amount by which the tax imposed upon receipt at the
surface impoundment exceeds the tax paid upon receipt at the un-
derground injection well (i.e., $15 per ton at the unadjusted tax
rates). Thus, the net tax on waste stored for more than a year prior
%01 5I;Uderglround injection would be $10 per ton ($20 plus $5 minus

Credits or refunds also would be allowed where tax is paid with
respect to waste later subjected to qualified tréatment or conver-
sion processes (see discussion of treatment or conversion exemption
above). This credit would not be allowed to duplicate an earlier
credit received under the rules described in the preceding para-
graphs.

Information reporting and recordkeeping requirements.—The bill
would require persons subject to tax to keep records and to comply
with rules and regulations prescribed by the Treasury Department
to ensure proper assessment and collection of the tax. The Treas-
ury would be directed to consult with the EPA and the Army Corps
of Engineers to ensure that records, statements, and returns for
tax purposes are consistent, to the extent possible, with the reports
required to be submitted to the EPA under the Solid Waste Dispos-
al Act, the Safe Drinking Water Act, and the Marine Protection,
Research, and Sanctuaries Act of 1972. As part of this coordination,
the Treasury could require any person who is required to maintain
records under those Acts to submit copies of such records (or re-
ports) or otherwise to make them available to the Treasury.

Allocation to Superfund

Revenues from the tax (technically, amounts equivalent to these
revenues) would be deposited in the Superfund under the appropri-
ate CERCLA provision.
Effective date

The tax would be effective for hazardous waste received, placed,
or exported on or after January 1, 1986.
Termination date

The tax imposed by the bill would expire on September 30, 1990.
Studies

The bill would require the Secretary of the Treasury to submit to
Congress, not later than April 1, 1986, a report on the implementa-
tion of the hazardous waste tax. Additionally, not later than Janu-
ary 1, 1987, the Secretary of the Treasury would be required to
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submit to Congress recommendations (if any) for a tax on hazard-
ous waste that would (1) raise $286 million per year, and (2) dis-
courage the disposal of hazardous wastes in an environmentally
unsound manner (and to accomplish this with maximum adminis-
trative feasibility).

C. H.R. 2022 (Rep. Sikorski and others)—‘“Superfund Expansion
and Protection Act of 1985”

Overview

H.R. 2022 is intended to provide $11.7 million to the Superfund
over a 5-year period, including $10.3 billion in tax revenues from
the following sources: (1) an increased petroleum tax to be imposed
at a 15.8 cents per barrel rate; (2) a tax on the same chemical feed-
stocks at the same tax rates as under H.R. 5640 as passed by the
House in 1984 (including an export exemption); and (3) a tax on
the treatment, storage, disposal, or export of hazardous waste (with
a complementary tax on unregulated placements of hazardous
waste). The bill would further order a study of the feasibility of a
tax on imported chemical derivatives to complement the feedstock
tax. Total Superfund receipts also would also include $280 million
per year of general revenue appropriations (an aggregate of $1.4
billion over the 5-year reauthorization period). The trust fund pro-
visions and Superfund expenditure purposes also would generally
be similar to provisions those approved by the House in 1984.

Petroleum tax

The petroleum tax (Code sec. 4611) would be increased to 15.8
cents per barrel under the bill (the present law rate is 0.79 cent per
lgarrg(l)), 1%f9fgctive October 1, 1985. The tax would expire on Septem-

er 30, 1990.

Tax on chemical feedstocks

Tax rates
The tax on chemical feedstocks (sec. 4661) would be applied to an
expanded list of taxable substances (the same as that included in
H.R. 5640 as passed by the House in 1984). The tax rates are also
the same as those included in H.R. 5640 (assuming a waste and tax
was not enacted). The taxable substances and applicable tax rates
are illustrated in the following table (Table 11):

Table 11.—Comparison of Tax Rates on Chemical Feedstocks
Under Present Law and H.R. 2022

[Dollars per ton before any adjustment for inflation]

H.R. 2022

Chemical Present 985 1988
aw and 1987 and 1990
1986 1989

Organic substances:
BT (51T 4.87 30.00 35.00 35.00 35.00
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Table 11.—Comparison of Tax Rates on Chemical Feedstocks
Under Present Law and H.R. 2022—Continued

[Dollars per ton before any adjustment for inflation]

H.R. 2022

Chemical Present 195 1988
aw and 1987 and 1990
1986 1989

487 880 1320 1540 17.60
4.87 13.05 19.58 22.84 26.11
487 560 840 9.80 11.20
4.87 6.87 10.30 12.02 13.73
6.69 10.04 11.71 13.39
237 356 415 475
9.19 13.78 16.08 18.37
344 400 467 533
9.19 13.78 16.08 18.37
.83 11.74 13.70 15.65
6.92 10.38 12.11 13.84
14.05 21.30 21.77 20.53

Benzene....
Butadiene.
Butane ..
Butylene...
Coal-derived light oils..
Coal tars...

00 00 00 00 H> 00
[
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00
&

Xylene
Inorganic substances:
Aluminum sulfate
. Aluminum phosphide ..

Ammonia .
Antimony 30.00 35.00 35.00 35.00
Antimony trioxide. 30.00 35.00 35.00 35.00
Arsenic ................ 30.00 35.00 35.00 35.00
Arsenic trioxide . 17.29 25.94 30.26 34.59
Asbestos 7.68 11.52 13.44 15.36
Barium sulfide ... 9.51 14.26 16.64 19.01
Bromine.... 12,97 19.46 22.70 25.95
Cadmium.. 30.00 35.00 35.00 35.00
Chlorine . 3

152 176 198 - 2.27

Cuprous oxide.
Hydrochloric acid ..
Hydrogen fluoride .
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Lithium carbonate. 30.00 35.00 35.00 35.00
Manganese.. 30.00 35.00 35.00 35.00
Mercury 30.00 35.00 35.00 35.00
Nickel 30.00 35.00 35.00 35.00
Nitric acid

Phosphoric acid.. 10.20 15.30 17.85 20.40

Phosphorous........
Potassium dichromate.
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Table 11.—Comparison of Tax Rates on Chemical Feedstocks
Under Present Law and H.R. 2022—Continued

[Dollars per ton before any adjustment for inflation]

H.R. 2022
Chemical Fresent  19g5 1988
and 1987 and 1990
1986 1989

Potassium hydroxide 22 1311 19.66 22.94 26.21

Selenium............c... 0 30.00 35.00 35.00 35.00
Sodium dichromate .. 1.87 24.64 35.00 35.00 35.00
Sodium hydroxide.. 28 376 564 658 7.52

2.12 30.00 35.00 35.00 35.00
2.85 30.00 35.00 35.00 35.00
26 104 156 1.82 2.08
30.00 35.00 35.00 35.00
30.00 35.00 35.00 35.00

Stannic chloride.
Stannous chloride..
Sulfuric acid ....
Uranium oxide
Vanadium

0

0
Zinc..... 0 16.64 24.96 29.12 33.28
Zinc ch 2.22 14.07 21.10 24.62 28.13
Zinc oxide. 0 19.24 2886 33.67 35.00
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