[JOINT COMMITTEE PRINT]

BACKGROUND AND ISSUES RELATING
TO THE REAUTHORIZATION AND
FINANCING OF THE SUPERFUND

SCHEDULED FOR HEARINGS
BEFORE THE

COMMITTEE ON FINANCE
ON APRIL 25 AND 26, 1985

PREPARED BY THE STAFF

OF THE

JOINT COMMITTEE ON TAXATION

APRIL 24, 1985

U.S. GOVERNMENT PRINTING OFFICE

46-392 O ‘WASHINGTON : 1985 JCS-11-85







CONTENTS

INTRODUCTION
I. SuMMARY
A. Present Law
B. S. 51 as Reported by the Committee on Environ-
ment and Public Works

C. Administration Proposal (S. 494 and S. 972)............
D. Other Senate Bills Relating to Financing of Su-
perfund
II. PrRESENT Law
A. Tax Provisions
1. Hazardous substance response taxes and
trust fund
2. Post-closure liability tax and trust fund........

B. Non-tax Provisions
1. General provisions
2. Liability provisions
3. Related statutes
III. OPERATION OF SUPERFUND PrOGRAM UNDER PRESENT

AW
A. Superfund Program Activities ..

B. Hazardous Substance Response Trust Fund............

IV. SumMary oF S. 51, As REPORTED BY THE COMMITTEE
ON ENVIRONMENT AND PUBLIC WORKS ........ccovuvcrennnees

V. DESCR%;'ION OF ADMINISTRATION ProPOsAL (S. 494 and

A. Overview

B. Hazardous Substance Superfund ...........cccoeeevieuvienns

C. Tax Provisions

1. Tasts on petroleum and feedstock chemi-

cal

2. Waste management tax ...........ccoeruerrescrnnins

D. l%epegl of Post-closure Liability Tax and Trust
un

E. Non-tax Provisions Affecting the Hazardous Sub-

stance Superfund

VI. OTHER SENATE BiLrs ReLaTiING TO FINANCING OF Su-

PERFUND

A. S. 14 (Sens. Moynihan and Bentsen)

B. Revenue Amendment to S. 51 (Sen. Stafford).

C. S. 596 (Sen. Bradley)

D. S. 886 (Sen. Proxmire)

E. S. 955 {Sens. Mitchell and Chafee)..

F. S. 957 (Sens. Bentsen and Wallop)..

(1rn)




v

Page
VIIL Issues RELATING TO THE REAUTHORIZATION OF SUPER-
FUND 55
A. Funding Level of the Superfund Program............... 55
B. General Revenue Share of Superfund Expendi-
tures 56
C. Chemical Feedstock Tax 517
D. Effect of Feedstock Tax on Trade.......c.cccocovuveuruecunne 58
E. Tax on Hazardous Waste 59
F. Post-closure Liability Trust Fund ... . 65
G. Natural Resource Damage Claims . s 66
H. Broad-base Tax Alternatives 67




INTRODUCTION

The Committee on Finance has scheduled public hearings on the
reauthorization of the Hazardous Substance Response Trust Fund
(“Superfund”) on April 25 and 26, 1985. This Fund is provided for
under the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 (CERCLA), the tax provisions of which
are scheduled to expire after September 30, 1985.

The first part of the pamphlet ! is a summary. The second part
discusses the tax and other provisions of present law. The third
part reviews the operation of the current Superfund program. Part
four summarizes the provisions of S. 51 (The Superfund Improve-
ment Act of 1985) as reported by the Senate Committee on Envi-
ronment and Public Works on March 7, 1985 (report filed on March
18, 1985, S. Rep. No. 99-11). S. 51 extends and expands the Super-
fund program authorization statute. (On April 15, 1985, S. 51 was
sequentially referred to the Committee on Finance for the purpose
of considering title II of the bill and any provisions relating to reve-
nues for the Hazardous Substance Response Trust Fund.) Part five
summarizes the Administration’s Superfund reauthorization propos-
al, which was introduced, by request, as S. 494 (nonrevenue as-
pects) and S. 972 (revenue aspects). Part six summarizes the other
Senate bills, introduced thus far in the 99th Congress, relating to
financing of the Superfund. Part seven analyzes the issues relating
to the reauthorization and financing of the Superfund.

1 This pamphlet may be cited as follows: Joint Committee on Taxation, Background and Issues
Relating to the Reauthorization and Financing of the Superfund (JCS-11-85), April 24, 1985.
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I. SUMMARY

A. Present Law
Hazardous Substance Response Trust Fund

Under present law, excise taxes are imposed on crude oil and cer-
tain chemicals, and revenues equivalent to these taxes are deposit-
ed into the Hazardous Substance Response Trust Fund (“Super-
fund”). These amounts are available for expencitures incurred in
connection with releases or threatened releases of hazardous sub-
stances and pollutants or contaminants into the environment.
These provisions were enacted in the Comprehensive Environmen-
tal Response, Compensation, and Liability Act of 1980 (“CERCLA”),
which established a comprehensive system of notification, emergen-
cy response, enforcement, and liability for hazardous spills and un-
controlled hazardous waste sites.

A crude oil tax of 0.79 cent per barrel is imposed on the receipt
of crude oil at a U.S. refinery, the import of crude oil and petrole-
um products, and the use or export of domestically produced crude
oil (if the tax has not already been paid).

An excise tax on chemicals is imposed on the sale or use of 42
specified organic and inorganic substances if they are produced in
or imported into the United States. The taxable chemicals general-
ly are chemicals that are hazardous or chemicals which may create
hazardous products or wastes when used. The rates vary from 22
cents per ton to $4.87 per ton. (See Table 1 for a list of current law
tax rates on chemical feedstocks.)

The taxes generally will terminate after September 30, 1985.
However, the taxes would have been suspended during calendar
years 1984 or 1985, if, on September 30, 1983, or 1984, respectively,
the unobligated trust fund balance were to exceed $900 million,
and if the unobilgated balance on the following September 30
would exceed $500 million, even if these excise taxes were to be
suspended for the calendar year in question. Further, the authority
to collect taxes would otherwise terminate when cumulative re-
ceipts from these taxes reach $1.38 billion. (Cumulative revenues
from these excise taxes through September 30, 1984, amounted to
$0.863 billion.)

Post-closure Liability Trust Fund

Effective after September 30, 1983, an excise tax of $2.13 per dry
weight ton is imposed on hazardous waste which is received at a
qualified hazardous waste disposal facility and which will remain
at the facility after its closure. These tax receipts are deposited
into the Post-closure Liability Trust Fund. This trust fund is to
assume completely the liability, under any law, of owners and oper-
ators of closed hazardous waste disposal facilities which meet cer-
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tain conditions. No liabilities have yet been assumed by the Trust
Fund. These provisions were enacted in CERCLA.

Authority to collect the tax would be suspended for any calendar
year after 1984, if the unobligated balance in the Trust Fund ex-
ceeded $200 million on the preceding September 30. Further, au-
thority to collect the tax will terminate when cumulative receipts
from the crude oil and chemical excise taxes described above reach
$1.38 billion, or, if earlier, after September 30, 1985.

B. S. 51 As Reported by the Committee on Environment and
Public Works

S. 51, as reported by the Committee on Environment and Public
Works, extends the Superfund for five years (through September
30, 1990) at an aggregate funding level of $7.5 billion.

C. Administration Proposal (S. 494 and S. 972) 2
Tax provisions

The Administration proposal would extend the Superfund
through September 30, 1990, and provide a projected $4.5 billion in
tax revenues ($5.3 billion including interest and recoveries) to the
Fund during the extension period. These revenues would be de-
rived primarily from the following sources:

(1) A five-year extension of the taxes on petroleum and feedstock
chemicals, at their present law rates. These taxes would generally
expire after September 30, 1990; however, a special rule would pro-
vide for earlier suspension or termination of the taxes if the unobli-
gated Superfund balance exceeds $1.5 billion. There is also a trust
fund provision under which authority to collect the petroleum,
feedstock chemical, and waste management taxes would expire
when and if cumulative Superfund receipts after September 30,
1985 (i.e., during the reauthorization period) total $5.3 billion.

(2) A tax on the treatment, storage,® disposal (including ocean
disposal), or export of hazardous wastes (“waste management” tax),
effective October 1, 1985. This tax would be imposed at two distinct
rates: (1) a higher rate ($9.80 per ton in fiscal 1986, phasing up to
$16.32 in fiscal 1990) for hazardous waste received at a landfill sur-
face impoundment, waste pile, or land treatment unit,* and (2) a
lower rate ($2.61 per ton in 1986, phasing up to $4.37 per ton in
1990) for ocean disposal, export, or hazardous waste received at a
facility other than those listed above (e.g., at a deep well injection
facility). These rates would further be adjusted to compensate for
shortfalls from overall Superfund revenue targets. Exemptions
would be provided for certain hazardous waste disposals pursuant
to removal or remedial actions under CERCLA, and for certain
waste generated at Federal facilities; however, no general exemp-
tion would be provided for the treatment of hazardous wastes. The

2 Nonrevenue aspects of the Admmlstrahon proposal were introduced by Sen. Stafford at the
S%uest of the Administration, as 8. 494. The revenue aspects were separately introduced as S.

" 5On-site storay e of 90 days or less is exempt, but all off-site storage is taxable.
4 These and other terms genera\ly would be defined by reference to Title II of the Solid Waste
Alspos}:é Act as amended (“SWDA”), also known as the Resource Conservation and Recovery
ct (“RCRA™),
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waste management tax would be intended to raise approximately
two-thirds of the total Superfund tax revenues under the Adminis-
tration proposal.

The Administration proposal would repeal the present law Post-
closure Liability Trust Fund and the associated waste disposal tax
(Code secs. 4681 and 4682), effective October 1, 1985. Amounts in
the fund at that time would be transferred to the Superfund.

Trust fund provisions

Under the Administration proposal, the substantive trust fund
provisions would generally be equivalent to present law. However,
the proposal would delete natural resource damage claims (section
111(b) of present law CERCLA) as a permitted Superfund expendi-
ture purpose.

D. Other Senate Bills Relating to Financing of Superfund

S. 14 (Sens. Moynihan and Bentsen)—“Hazardous Substance
' Response Act of 1985”

This bill would impose a waste end tax designed to raise approxi-
mately $1.5 billion for the Superfund over a 5-year period. This tax
would be intended as a partial, rather than an exclusive, source of
revenues for the Superfund.

The tax under S. 14 would be imposed on the disposal or long-
term storage of hazardous waste (as defined under RCRA). The tax
would be imposed at four different rates: (1) a $45 per ton rate for
hazardous waste disposed of by landfill, in waste piles, or by sur-
face impoundment (as defined under RCRA); (2) a $25 per ton rate
for ocean dumping or land treatment; (3) a $5 per ton rate for haz-
ardous waste disposed of by underground injection; and (4) a $45
per ton rate for long-term storage of hazardous waste. A taxpayer
who could establish the water content of any hazardous waste
could pay an alternate $50 per ton on the “dry weight” of such
waste. No tax would be imposed under the bill on the treatment or
reclamation of hazardous waste as defined by the bill. Exemptions
also would be provided for (1) surface impoundments containing
treated waste water as part of a biological treatment facility, and
(2) certain disposals or long-term storage of hazardous waste pursu-
ant to CERCLA provisions.

The tax under S. 14 would be effective on January 1, 1986, and
would expire on September 30, 1990. The Treasury Department (in
consultation with EPA) would be required to report to Congress by
January 1, 1987, and annually thereafter, concerning the revenues
being collected by the tax and Treasury’s recommendations for
changes (if any) in the tax.

Revenue Amendment to S. 51 (Sen. Stafford)

S. 51 itself does not contain a revenue title; however, a proposed
amendment to S. 51, introduced by Senator Stafford, is intended to
raise $7.5 billion over a five-year period, using the following reve-
nue sources:

(1) An increased tax rate of 4.5 cents per barrel on crude oil (the
present law rate is 0.79 cents per barrel).
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(2) An expanded tax on chemical feedstocks, including new tax-
able substances and increased rates on substances presently subject
to tax.’ The tax rates would be indexed for inflation by, reference
to the producer price index for organic or inorganic chemicals (as
appropriate) and there would be exemptions for exported chemicals
and substances used to produce animal feed (in addition to the
present law exemptions). The Treasury Department and the Inter-
national Trade Commission would be directed to report to Congress
on the feasibility of a tax on imported chemical derivatives, as a
supplement to the feedstocks tax.

The expanded feedstocks and petroleum taxes would generally be
effective from January 1, 1985, through September 30, 1990. These
taxes would terminate earlier than September 30, 1990, on any
date on which the Treasury Department, in a manner to be pre-
scribed by regulations, determines that the sum of amounts re-
ceived by reason of the petroleum, feedstock chemical, waste end
and corporate net receipts taxes (proposed by the amendment) will
equal $6.47 billion.

(3) An “environmental toxics” tax on (a) the disposal (or long-
term storage) of hazardous waste at a RCRA facility, or (b) any
other release of a hazardous substance (using the broader CERCLA
definition) into the atmosphere. The tax would be imposed at three
rates: (1) a $150 per ton rate for land disposal (including landfills,
surface impoundments, or waste piles); (2) a $75 per ton rate on
Federally permitted releases of hazardous substances; and (3) a
$150 per ton rate on other hazardous substance releases. If the
owner or operator of a facility can establish the water content of a
hazardous waste or substance, the owner or operator could elect to
pay a tax (at the general rates) on a “dry-weight” basis. Exclusions
from the disposal tax would be provided for certain disposals and
removals under CERCLA.

The environmental toxics tax generally would be effective from
the date of enactment through September 30, 1990. The Treasury
would be directed to report to Congress concerning the amount of
revenues being collected and its recommendations (if any) for im-
proving the tax.

(4) A .014 percent tax on corporate net receipts in excess of
$75,000,000. Net receipts would equal gross receipts minus. the cost
of goods sold by the taxpayer during the taxable year. This tax
would be effective on January 1, 1986.

The trust fund provisions of S. 51 (included in the reported bill)
would also authorize general revenue appropriations to the Super-
fund of $44 million per year for fiscal years 1986 through 1990,
while retaining the present law expenditure purposes. The bill
would further terminate the authority to collect all Superfund
taxes when and if cumulative Superfund revenues during the reau-
tholrization period (not including interest and recoveries) total $7.5
billion.

5 The taxable substances and applicable tax rates are included as table 8 in the explanation of
this amendment.
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S. 596 (Sen. Bradley)—‘“Superfund Extension and Improvement
Act of 1985”

This bill would raise $7.5 billion for the Superfund over a five-
year period, using three primary tax revenue sources:

(1) A five-year extension of the taxes on petroleum and feedstock
chemicals (Code secs. 4611 and 4661), at their present law rates.
These taxes would terminate on September 30, 1990; however,
these taxes (together with the other Superfund taxes) would expire
earlier if Treasury reasonably estimates that cumulative Super-
fund revenues (not including interest and recoveries) will equal or
exceed $7.5 billion.

(2) A waste end tax identical to that included in S. 14, introduced
by Senators Moynihan and Bentsen (discussed above).

(3) A tax on the net receipts of any corporation which has gross
receipts in excess of $50,000,000 for any taxable year. This tax
would be imposed at a rate of 0.083 percent of taxable net receipts,
defined as the excess (if any) of gross receipts over the costs of
goods sold by the taxpayer for the taxable year. The method for de-
termining cost of goods sold would be established by Treasury regu-
lations. This tax would be effective for taxable years beginning on
or after January 1, 1986.

The bill (S. 596) would also allocate $44 million per year to the
Superfund from general revenues (i.e., the present law level of ap-
propriations) for fiscal years 1986 through 1990. S. 596 also includes
trust fund and other nonrevenue provisions which are the same as
S. 51, as reported by the Committee on Environment and Public
Works. The bill further includes a specific cleanup schedule for Su-
perfund sites.

S. 886 (Sen. Proxmire)—*“Hazardous Waste Reduction Act of
1985”

This bill would impose a tax on all forms of land and ocean dis-
posal of hazardous waste which are regulated by RCRA, as well as
on exports of hazardous waste and other unregulated placements of
hazardous waste (subject to certain exceptions). The tax would be
imposed at a rate of $20 per ton on exports, unregulated place-
ments, and all storage and disposal methods other than under-
ground injection wells, which would be taxed at a $5 per ton rate.
Hazardous waste rendered nonhazardous within one year of receipt
at a treatment, storage, or disposal facility would receive a full
credit against the tax. Further, separate exemptions would be pro-
vided for qualified wastewater treatment facilities; certain removal
or remedial actions under CERCLA; and movement of waste from
interim status facilities being closed by EPA under RCRA. The tax
is intended to raise $286 million per year, as part of a comprehen-
sive Superfund funding package. Tax rates would be increased for
any fiscal year during which Treasury estimated that this target
would not be met.

The tax under S. 886 would be effective from January 1, 1986,
through September 30, 1990. The Treasury Department would be
required to submit a report to Congress, by April 1, 1986, on the
progress being made in implementing the tax, and a further report
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(by January 1, 1987) including recommendations (if any) for im-
proving the tax.

S. 955 (Sens. Mitchell and Chafee)—“Superfund Revenue Act of
1985”

This bill is intended to raise $7.5 billion over a five-year period
(not including interest and recoveries), from the following revenue
sources:

(1) An increased tax rate of 1.13 cents per barrel on crude oil.

(2) A tax rate on the same chemical feestocks that are taxed
under present law, with increased rates on certain substances.$
These tax rates would be indexed for inflation by reference to the
producer price index for organic and inorganic chemicals (as appro-
priate), beginning in 1986.

The expanded feedstocks and petroleum taxes would be effective
from October 1, 1985, through September 30, 1990.

(3) A tax on the treatment, storage, disposal, or export of hazard-
ous waste. This tax would be imposed at a flat rate of $3.65 per
metric ton, to be adjusted for inflation beginning in 1986. In the
case of on-site waste water treatment facilities, the taxpayer could
elect to pay tax only on the amount of hazardous waste generated
rather than the amount of diluted waste actually treated.

This tax would be effective from October 1, 1985, through Sep-
tember 30, 1990.

(4) An 0.3-percent tax on corporate earnings and profits in excess
of $5,000,000. The tax would be imposed on all corporations other
than S corporations, RICs, and REITs. The tax would be effective
for taxable years ending after September 30, 1985, and on or before
September 30, 1990; for taxable years straddling October 1, 1985,
the tax would be imposed on a proportional basis only.

The bill also authorizes general revenue appropriations of $187.5
million per year to the Superfund for fiscal years 1986-1990.

S. 957 (Sens. Bentsen and Wallop)—“Superfund Excise Tax Act of
1985”

This bill would impose a tax on the sale, lease, or import of tan-
gible personal property by the manufacturer or importer of the
property, the revenues from the tax to be allocated to the Super-
fund. The tax would be limited to manufacturers or importers
having $100,000 or more of annual gross receipts from manufactur-
ing. A credit against the tax would be allowed for direct material
purchases during the taxable year (i.e., the tax would be similar to
a value added tax). Exports of taxable goods and sales (or imports)
by governmental units and tax-exempt entities would be exempt
from the tax.

The rate of tax is not specified by the bill; this rate would be de-
termined depending upon the amount of revenue necessary (togeth-
er with any other taxes) in order to finance the Superfund in any
fiscal year.

© The taxable substances and applicable tax rates are included as Table 9 in the explanation
of this bill.



II. PRESENT LAW
A. Tax Provisions
1. Hazardous substance response taxes and trust fund

Hazardous Substance Response Trust Fund

The Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (“CERCLA") (P.L. 96-510) established a com-
prehensive system of notification, emergency response, enforce-
ment, and liability for hazardous substance spills and uncontrolled
hazardous waste sites.

The Hazardous Substance Response Trust Fund (“Superfund”)
was established by CERCLA as a trust fund in the Treasury of the
United States. Amounts in the Superfund are available for expend-
itures incurred under section 111 of CERCLA (as enacted) in con-
nection with releases or threats of releases of hazardous substances
into the environment. Allowable costs include (1) costs of respond-
ing to the presence of hazardous substances on land or in the water
or air, including cleanup and removal of such substances and reme-
dial action, (2) payment of claims for injury to, or destruction or
loss of, natural resources belonging to or controlled by the Federal
or State governments, and (3) certain costs related to response, in-
cluding damage assessment, epidemiologic studies, and mainte-
nance of emergency response forces.”

Under CERCLA, there are appropriated to the Superfund: (1)
amounts equivalent to amounts received in the Treasury under In-
ternal Revenue Code sections 4611 (pertaining to the petroleum
tax) and 4661 (pertaining to the tax on certain feedstock chemi-
cals); (2) amounts recovered from responsible parties on behalf of
the Superfund under CERCLA; (3) penalties assessed under title I
of CERCLA; and (4) punitive damages under section 107(c)8) of
CERCLA (pertaining to damages for failure to provide removal or
remedial action upon order of the President). The petroleum and
g%edsggck chemicals taxes are scheduled to expire after September

, 1985, :

In addition to these amounts, CERCLA authorizes general reve-
nue appropriations to the Superfund of $44 million per year for
fiscal years 1981 through 1985 (i.e., an aggregate of $220 million)
and, for 1985, an additional amount equal to so much of the aggre-
gate authorized to be appropriated for 1981 through 1984 as has
not been appropriated before October 1, 1984.

7 The Fund also may be used for payment of claims asserted and compensable but unsatisfied
under section 811 of the Clean Water Act. Al moneys recovered under section 311(b)(6XB) of the
Clean Water Act are appropriated to the Superfund. These claims and moneys involve certain
costs arising before the date of enactment of CERCLA.

@®
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Not more than 15 percent of the Superfund receipts attributable
to taxes and general revenue appropriations may be used for the
payment of natural resource damage claims. CERCLA further pro-
vides that claims against the Superfund may be paid only out of
the Fund. If, at any time, claims against the Fund exceed the bal-
ance available for payment of those claims, the claims are to be
paid in full in the order in which they were finally determined.

The Superfund has authority to borrow for the purposes of
paying response costs in connection with a catastrophic spill or
paying natural resource damage claims. Outstanding advances at
any time may not exceed estimated tax revenues for the succeeding
12 months; advances for paying natural resource damage claims
may not exceed 15 percent of such revenues. All advances must be
repaid by September 30, 1985,

The Superfund is managed by the Secretary of the Treasury, who
is required to report annually to Congress on the financial condi-
tion and operations of the Fund.

Petroleum tax

Present law (sec. 4611 of the Code) imposes an excise tax (the
“petroleum tax”) of 0.79 cent per barrel on domestic crude oil and
on petroleum products (including crude oil) entering the United
States for consumption, use, or warehousing. The tax on domestic
crude oil is imposed on the operator of any United States refinery
receiving such crude oil, while tax on imported petroleum products
is imposed on the person entering the product into the United
States for consumption, use, or warehousing. If crude oil is used in,
or exported from, the United States before imposition of the petro-
leum tax, the tax is imposed on the user or exporter of the oil.

Domestic crude oil subject to tax includes crude oil condensate
and natural gasoline, but not other natural gas liquids. Taxable
crude oil does not include oil used for extraction purposes on the
premises from which it was produced, such as for powerhouse fuel
or for reinjection as part of a tertiary recovery process. In addition,
the term crude oil does not include synthetic petroleum (e.g., shale
oil, liquids from coal, tar sands, biomass, or refined oil).

Petroleum products which are subject to tax upon being entered
into the United States include crude oil, crude oil condensate, natu-
ral and refined gasoline, refined and residual oil, and any other hy-
drocarbon product derived from crude oil or natural gasoline which
enters the United States in liquid form. For purposes of determin-
ing whether crude oil or petroleum products (and chemicals subject
to the feedstock tax) have been produced in, entered into, or ex-
ported from the United States, the term United States means the
50 States, the District of Columbia, Puerto Rico, the Northern Mar-
iana Islands, the Trust Territory of the Pacific Islands, and any
possession of the United States. The United States also includes
the Outer Continental Shelf areas and foreign trade zones located
within the United States. There is no exception for bonded petrole-
um products. Revenues from the petroleum. tax are not paid to
Puerto Rico or the Virgin Islands under the cover over provisions
of section 7652 of the Code.

Present law specifies that the petroleum tax is to be imposed
only once with respect to any petroleum product. Thus, anyone
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who is otherwise liable for the tax may avoid payment by establish-
ing that the tax already has been imposed with respect to that
product.

Amounts equivalent to the revenues from the petroleum tax are
deposited in the Superfund.

The petroleum tax is scheduled to expire under present law after
September 30, 1985. Present law also contains provisions which
would have temporarily triggered-off the tax had revenues accumu-
lated faster than a specified rate. If on September 30, 1983, or Sep-
tember 30, 1984, (1) the unobligated balance in the Superfund had
exceeded $900 million, and (2) the Secretary of the Treasury, after
consultation with the Administrator of the Environmental Protec-
tion Agency, had determined that such unobligated balance would
exceed $500 million on September 30 of the following year (if no
tax was imposed under section 4611 or section 4661 of the Code
during the calendar year following the first date referred to above),
then no tax would have been imposed during the first calendar
year beginning after the first date referred to above. (As of Septem-
ber 30, 1984, the unobligated balance in the Superfund was $227
million.) Further, the authority to collect the tax terminates should
cumulative receipts from the petroleum and chemical taxes reach
$1.38 billion (sec. 303 of CERCLA). (As of September 30, 1984, cu-
mulative receipts from these taxes amounted to $0.863 billion.)

Tax on feedstock chemicals

Present law (sec. 4661 of the Code) imposes an excise tax on the
sale or use of 42 specified chemical substances (“feedstock chemi-
cals”) by the manufacturer, producer, or importer thereof. These
chemicals generally are hazardous substances or may create haz-
ardous products or wastes when used. The tax is imposed on feed-
stock chemicals manufactured in the United States or entered into
the United States for consumption, use, or warehousing. The tax
rates are specified per ton of taxable chemical, and vary from 22
cents to $4.87 per ton. In the case of a taxable chemical which is a
gas (e.g., methane), the tax is imposed on the number of cubic feet
of such gas which is equivalent to 2,000 pounds on the basis of mo-
lecular weight. (See Table 1 for a list of taxable chemicals and ap-
plicable tax rates under present law.)

Table 1.—Present Law Excise Tax on Chemicals

[Dollars per ton]

Chemical Tax rate

Organic substances:
Acetylene
Benzene
Butadiene
Butane
Butylene
Ethylene
Methane
Napthalene

Ll o
00 i 00 00 00 00 00 00
[N
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Table 1.—Present Law Excise Tax on Chemicals—Continued

[Dollars per ton]

Chemical Tax rate
Propylene 4.87
Toluene 4.87
Xylene 4.87
Inorganic substances:
Ammonia 2.64
Antimony 445
Antimony trioxide 3.75
Arsenic 445
Arsenic trioxide 3.41
Barium sulfide 2.30
Bromine 4.45
Cadmium 4.45
Chlorine 3 2.70
Chromite 1.52
Chromium 445
Cobalt 445
Cupric Oxide 3.59
Cupric sulfate 1.87
Cuprous oxide 3.97
Hydrochloric acid .29
Hydrogen fluoride 4.23
Lead oxide 4.14
Mercury 4.45
Nickel 4.45
Nitric acid 24
Phosphorus 4.45
Potassium dichromate 1.69
Potassium hydroxide 22
Sodium dichromate 1.87
Sodium hydroxide .28
Stannic chloride 2.12
Stannous chloride 2.85
Sulfuric acid 26
Zinc chloride 2.22
Zinc sulfate 1.90

The rates on petroleum and chemical feedstocks were set to
achieve a $1.6 billion Superfund program over five years, and to al-
locate 65 percent of the tax burden to petrochemicals, 20 percent to
inorganic chemicals, and 15 percent to petroleum. This allocation
was based on the respective proportions of wastes (derived from
these chemicals) found in hazardous waste sites (based on data
available in 1980). In addition, the feedstock chemical tax rates
were limited to 2 percent of wholesale price (based on data avail-
able in 1980).

Present law provides six exemptions from the tax on feedstock
chemicals. Four of these exemptions were provided in CERCLA as
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enacted in 1980, and two exemptions were added by the Tax
Reform Act of 1984. First, in the case of butane and methane, the
tax is not imposed if those substance are used as a fuel. (If those
substances are used other than as a fuel, for purposes of the tax,
the person so using them is treated as the manufacturer.) A second
exemption is provided for nitric acid, sulfuric acid and ammonia
(and methane used to produce ammonia) used in the manufacture
or production of fertilizer or directly applied as fertilizer. Third,
present law provides an exemption for sulfuric acid produced solely
as a byproduct of (and on the same site as) air pollution control
equipment. Fourth, any substance is exempt to the extent it is de-
rived from coal.

The Tax Reform Act of 1984 (P.L. 98-369) added two further ex-
emptions to the tax on feedstock chemicals. First, the 1984 Act pro-
vided an exemption for petrochemicals otherwise subject to the tax
(i.e., acetylene, benzene, butane, butylene, butadiene, ethylene,
methane, naphtalene, propylene, toluene, and xylene) which are
used for the manufacture or production of motor fuel, diesel fuel,
aviation fuel, or jet fuel. (The petroleum tax continues to apply to
domestic crude oil or imported petroleum products used for these
purposes.) This exception applies if the otherwise taxable substance
is (1) added to a qualified fuel, (2) used to produce another sub-
stance that is added to a qualified fuel, or (3) sold for either of the
uses described in (1) or (2) above. Second, the 1984 Act provided
that the transitory existence of cupric sulfate, cupric oxide, cuprous
oxide, zinc chloride, zinc sulfate, barium sulfide or lead oxide
during a metal refining process is not subject to tax if the com-
pound exists in the process of converting or refining non-taxable
metal ores or compounds into other (or more pure) non-taxable
compounds. (If a substance is removed in the refining process, tax
is imposed even if the substance is later reintroduced to the refin-
ing process.) These provisions were effective as if enacted as part of
CERCLA.

Under present law, if a taxpayer uses a taxable chemical prior to
any sale, the tax is imposed as if the chemical had been sold. When
a taxable chemical is used to manufacture or produce a second tax-
able chemical, an amount equal to the tax paid on the first chemi-
cal is allowed as a credit or refund (without interest) to the manu-
facturer or producer of the second chemical (but not in an amount
exceeding the tax imposed on the second chemical). Thus, the impo-
sition of tax more than once on the same substance is avoided.

Amounts equivalent to the revenues from the tax on feedstock
chemicals are deposited in the Superfund.

The tax on feedstock chemicals is scheduled to expire, together
with the petroleum tax, after September 30, 1985, with a provision
for earlier termination if the unobligated balance in the Superfund
had exceeded $900 million. Further, the authority to collect the tax
terminates should cumulative receipts from the petroleum and
chemical taxes reach $1.38 billion (sec. 303 of CERCLA).®

®These termination provisions are explained in greater detail in the previous section on the
petroleum tax.
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2. Post-closure liability tax and trust fund

Post-closure Liability Trust Fund

In addition to the Superfund, CERCLA established the Post-clo-
sure Liability Trust Fund in the United States Treasury. The Post-
closure Liability Trust Fund is to assume completely the liability,
under any law (including the liability provisions of CERCLA), of
owners and operators of hazardous waste disposal facilities granted
permits and properly closed under subtitle C of the Resource Con-
servation and Recovery Act (RCRA) (Title II of the Solid Waste Dis-
posal Act).?

This transfer of liability to the Trust Fund may take place after
(1) the owner and operator of the facility has complied with the re-
quirements under RCRA which may affect the performance of the
facility after closure, (2) the facility has been closed in accordance
with the regulations and the conditions of the permit, and (3) the
facility has been monitored (as required by the regulations and
permit) for a period not to exceed 5 years after closure to demon-
strate that there is no substantial likelihood that any migration
offsite or release from confinement of any hazardous substance or
other risk to public health or welfare will occur (sec. 107(k) of
CERCLA). The transfer of liability is to be effective 90 days after
the owner or operator of the facility notifies the Administrator of
the Environmental Protection Agency (and the State, if it has an
authorized program) that the required conditions have been satis-
fied. No liabilities have yet been transferred to the Post-closure
Trust Fund under present law. In addition to payment of damages
and cleanup expenses for such sites, the Trust Fund also may be
used to pay costs of monitoring and care and maintenance of a site
incurred by other persons, after the the period of monitoring re-
quired by RCRA, for facilities meeting the applicable transfer of li-
ability requirements. The Post-closure Liability Trust Fund does
not assume the legal liability of waste generators or transporters.

As in the case of the Superfund, claims against the Post-closure
Liability Trust Fund may be paid only out of this Trust Fund. If, at
any time, claims against this Trust Fund exceed the balance avail-
able for payment of those claims, then the claims are to be paid in
full in the order in which they are finally determined.

The Post-closure Liability Trust Fund is subject to the same ad-
ministrative provisions as the Superfund, including the right to
borrow limited amounts from the Treasury as repayable advances.

Tax on hazardous wastes

Present law (sec. 4681 of the Code) imposes an excise tax (the
“post-closure tax”) of $2.13 per dry-weight ton on the receipt of haz-
ardous waste at a qualified hazardous waste disposal facility. The
tax applies only to hazardous waste which will remain at the facili-
ty after the facility is closed. The tax is imposed on the owner or
operator of the qualified hazardous waste disposal facility. It was

9 The Resource Conservation and Recovery Act (RCRA) provides for the regulation and con-
trol of operating hazardous waste disposal facilities, as well as the transporation, storage, and
treatment of these wastes. Permits generally are required under RCRA for hazardous waste
treatment, storage, and disposal facilities.

46-392 N - RE = 2
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intended that amounts equivalent to the revenues from this tax be
deposited into the Post-closure Liability Trust Fund.

For purposes of the post-closure tax, the term hazardous waste
means any waste (1) having the characteristics identified under sec-
tion 3001 of the Solid Waste Disposal Act, as in effect on December
11, 1980 (other than waste the regulation of which had been sus-
pended by Congress on that date), and (2) which is subject to re-
porting and recordkeeping requirements under the Solid Waste
Disposal Act as in effect on that date. Qualified hazardous waste
disposal facilities are facilities which have received a permit or
been accorded interim status under the Solid Waste Disposal Act.

The post-closure tax applies to the receipt of hazardous waste
after September 30, 1983. However, if as of September 30 of any
calendar year after 1983, the unobligated balance of the Post-clo-
sure Liability Trust Fund had exceeded $200 million, no tax would
have been imposed during the following calendar year. Further, au-
thority to collect the tax terminates (1) should cumulative receipts
from the petroleum and chemical taxes described in the previous
section reach $1.38 billion, or, (2) if earlier, after September 30,
1985 (sec. 303 of CERCLA).

B. Non-tax Provisions
1. General provisions

The Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (CERCLA) provides a statutory scheme to
insure prompt response to and cleanup of releases of hazardous
substances. The burden of paying for such actions is placed on the
responsible party or, where the responsible party cannot be identi-
fied or held liable, on producers and users of the chemical feed-
stocks generally associated with the production of hazardous sub-
stances. In general, the law is designed to allow a governmental re-
sponse to proceed where necessary, with the parties legally respon-
sible for the release of hazardous substances later being held liable
(without regard to fault) for damages and costs resulting from the
release. To accomplish this, CERCLA created the Hazardous Sub-
stance Response Trust Fund (“Superfund”), to be financed by a
combination of special environmental taxes and Federal appropria-
tions and to be available for response actions and certain related
liability claims.

Under CERCLA, the President is authorized, in the case of a re-
lease or threatened release of a hazardous substance or a pollutant
or contaminant into the environment, to take whatever removal,
remedial or other response action he determines to be appropriate
under the National Contingency Plan (originally contained in the
Clean Waster Act but subsequently revised to apply to CERCLA).
Releases subject to CERCLA include any release of a hazardous
substance, other than workplace releases, certain nuclear releases,
engine exhausts, and the normal application of fertilizer. Hazard-
ous substances are defined as substances identified in specified sec-
tions of the Clean Water Act, the Clean Air Act, the Solid Waste
Disposal Act, and the Toxic Substances Control Act, and those des-
ignated under CERCLA. Hazardous substances do not include pe-
troleum (unless specifically designated as hazardous under these
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laws), or natural or synthetic gases. The Environmental Protection
Agency (EPA) is authorized to designate additional substances as
hazardous if they present substantial danger to the public health
or welfare or to the environment.

CERCLA required the Federal government to develop a national
list of sites (the National Priorities List) which are serious enough
to require remedial action. This National Priorities List is required
to include the 400 most hazardous sites, and is required to be up-
dated annually. In compiling this list, the EPA identifies and eval-
uates hazardous sites, beginning with a preliminary assessment of
available information and proceeding (where appropriate) to an
actual site inspection. The sites are then ranked according to crite-
ria relating to relative potential danger from the release or threat-
ened release of hazardous substances into the air, surface water, or
groundwater at the site, with the highest ranking sites being se-
lected for the National Priorities List.

Sites which are listed on the National Priorities List are eligible
for EPA long-term cleanup actions, using money from the Super-
fund. The State in which the site is located generally is required to
pay 10 percent of the capital and first-year operating costs of a re-
medial action (50 percent or greater for State or locally owned or
operated sites) and 100 percent of the operating costs in subsequent
years.

As an alternative to proceeding with a Superfund-financed clean-
up, the EPA has authority, under section 106 of CERCLA, to initi-
ate enforcement actions (including civil action and administrative
orders) to compel responsible parties to finance cleanup activities.
The EPA also has broad authority to enter into negotiations with
responsible parties regarding voluntary cleanups or cash settle-
ments. The availability of these alternatives (i.e., negotiation, en-
forcement, and Government-funded cleanup) is intended to permit
a larger number of sites to be cleaned up than would be possible
using any one method.

If a governmental cleanup is initiated, the EPA has further au-
thority to allow the State to take a lead role in site response (coop-
erative agreements) or (if EPA takes the leading role) to follow var-
jous long-term cleanup strategies. The EPA also may initiate re-
moval actions (including removal of hazardous substances, evacu-
ation of affected persons, and other emergency measures) to pre-
vent immediate and significant harm to human life, health, or the
environment.

In addition to the cost of cleanup applications, there is author-
ized to be paid out of the Superfund certain unsatisfied claims for
damages resulting from the release of hazardous substances; claims
for injury to, or destruction of, natural resources owned or con-
trolled by the Federal or State governments; and specified costs re-
lating to site response or resource restoration. Payment of these
claims by the Fund transfers to the Fund the right of the claimant
to sue the party responsible for releasing the hazardous substance;
thus, Fund representatives may attempt to recover claim payments
from the responsible party or parties. There is no general provision
for private damage claims against the Fund.
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2. Liability provisions

Section 107 of CERCLA imposes liability for cleanup costs in-
curred under the National Contingency Plan, and for costs associ-
ated with natural resource damages, on any person who is or was
the owner or operator of a site or the generator or transporter of
hazardous substances released into the environment. A strict liabil-
ity standard (i.e., regardless of negligence) applies, and only limited
defenses (including acts of war, acts of God, and acts of independ-
ent third parties where the defendant exercises due care) are al-
lowed. No liability arises with respect to releases permitted under
provisions of existing Federal laws or the application of registered
pesticides.

Liability under CERCLA is generally limited to $50 million per
release, allowing owners and operators more readily to obtain in-
surance for their ability. In addition, owners and operators of ves-
sels and offshore facilities are required to maintain evidence of fi-
nancial responsibility, and the President is authorized to provide fi-
parllgiga} responsibility requirements for onshore facilities beginning
in 1985.

The amounts recovered under these liability provisions are de-
posited in the Superfund. CERCLA also provides for certain penal-
ties and punitive damages which are to be deposited in the fund.
These include punitive damages of up to three times the amount of
costs incurred as a result of the failure without sufficient cause, by
a person liable for a release or threatened release of a hazardous
substance, to provide proper removal or remedial action upon order
of the President pursuant to the Act.

CERCLA also authorizes creation of an Agency for Toxic Sub-
stances and Disease Registry to improve data collection and other-
gisi l‘flssist in matters concerning toxic substances and human

ealth.

3. Related statutes

Resource Conservation and Recovery Act

The Resource Conservation and Recovery Act (RCRA) (Title II of
the Solid Waste Disposal Act) provides for the regulation and con-
trol of operating hazardous waste disposal facilities, as well as the
transportation, storage, and treatment of these wastes. Permits are
required for treatment, storage, and disposal facilities. The Envi-
ronmental Protection Agency may sue to require cleanup of an
active or inactive disposal site if the site is posing an imminent and
substantial hazard to public health and if there is a known respon-
sible party. However, this provision does not provide funds for
cleanup of hazardous waste disposal sites when the owner is un-
known, is not responsible, or is financially unable to pay for these
costs.

The Hazardous and Solid Waste Amendments of 1984 (P.L. 98-
616) made various amendments to RCRA. These include: prohibi-
tions against the land disposal of specified types of waste (subject to
certain EPA determinations) and against the placing of noncon-
tainerized or bulk liquid hazardous waste in landfills; minimum
technological standards and groundwater monitoring requirements
for land disposal sites; special rules for generators generating be-
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tween 100 and 1,000 kilograms of hazardous waste per month, and
a ban on underground injection near an underground source of
drinking water (with an exemption for RCRA and CERCLA clean-
ups). The 1984 amendments also included a new regulatory pro-
gram for underground storage tanks.

Federal Water Pollution Control Act (“Clean Water Act”),
Section 311

Section 311 of the Federal Water Pollution Control Act (33 U.S.C.
1331) established a $35 million revolving fund maintained by fines,
penalties, and appropriations of general revenue. The fund may be
used for cleanup of releases of oil into navigable waters and resto-
ration of accompanying natural resources. The Act also establishes
strict joint and several liability pertaining to responsibility for
cleanup expenses, and authorizes the fund to seek reimbursement
from parties who release oil or designated hazardous substances
into navigable waters.®

10 Special oil spill compensation funds were also created under the Trans-Alaska Pipeline Au-
thorization Act (TAPPA) (43 U.S.C. sec. 1651) (maximum $100 million fund), the Outer Continen-
tal Shelf Amendments of 1978 (48 U.S.C. sec. 1331) ($200 million fund), and the Deep Water Port
Act of 1974 (33 U.S.C. sec. 1502) ($100 million fund), to compensate for damages from specified
categories of oil spills. These funds are financed by per barrel fees on certain oil. Collection of
the fee under the Deep Water Port Act was suspended by P.L. 98-419 (the Deep Water Port Act
Amendments of 1984).



III. OPERATION OF SUPERFUND PROGRAM UNDER
PRESENT LAW

A. Superfund Program Activities

Since the Superfund program started operating in 1981, it has
been involved mainly in conducting emergency responses (“‘removal
actions”) and in identifying and evaluating abandoned waste sites
in order to implement long-term cleanup (“remedial action”). As of
the end of fiscal year 1984, the Environmental Protection Agency
(EPA) had identified 18,884 potentially hazardous sites in the
United States. As shown in Table 2, preliminary assessments were
completed at 10,767 of these sites (57 percent). Of the sites assessed,
investigations were completed at 3,601 sites, and 546 were subse-
quently placed on the National Priorities List (NPL) based on their
high degree of hazard. The EPA estimates, assuming current rank-
ing criteria, that between 1,403 and 2,200 sites will ultimately be
added to the NPL.

Table 2.—Status of Potentially Hazardous Waste Sites
[Number of sites]

S Through Projected
Site status fiscal 5 i
year 1984 Low Middle High

estimate  estimate  estimate

Listed in ERRIS * 18,884 22,000 NA NA
Preliminary assessment 10,767 15,200 NA NA
Site investigation ........... 3,601 4,285 NA NA

National Priorities List 2....... 546 1,403 1,800 2,200

! The Emergency Remedial and Response Information System (ERRIS) is an
inventory of potentially hazardous sites maintained by the EPA.

2The National Priorities List contains sites determined to require remediation.
An additional 244 sites were proposed for listing in October 1984, and another 26
sites were proposed in April 1985.

Source: U.S. Environmental Protection Agency.

As shown in Table 3, of the 546 sites on the NPL, the EPA antici-
pates beginning initial remedial cleanup measures at 87 sites and
completing cleanup at 15 sites by the end of fiscal year 1985. The
EPA has implemented more removal actions (which are generally
less expensive and shorter term) than it has remedial actions. By
the end of FY 1985, the EPA anticipates completing 576 removal
actions.

(18)
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Table 3.—Superfund Program Activities

[Fiscal years]

Action 1981 1982 1983 1984 1985 ool
Remedial: *

Preliminary

assessment ......... 32,454 32454 1,891 3,968 5,215 15,982
Site inspection........ 3870 3870 550 1,311 1,380 4,981
Feasibility study:

Program-lead...... 20 30 84 97 69 300

Enforcement-

T, IE— 0 0 23 36 35 94
Remedial design..... 5 5 6 18 64 98
Remedial action..... 1 22 19 20 25 87
Completion.............. 0 5 1 0 9 15

Removal: ¢
Completion.............. 20 63 102 202 189 576

1 Projected.

2 Number of sites.

3 Estimate.

4 Number of actions.

Source: U.S. Environmental Protection Agency.

B. Hazardous Substance Response Trust Fund
Outlays

Funding for remedial and removal actions comes from the Super-
fund. As a result of the long start-up time required for planning
site remediation projects, outlays from the Superfund have been
substantially less than receipts. As shown in Table 4, outlays
through fiscal year 1984 were $520.7 million, about 45 percent of
the $1,151.7 million received by the Fund in this period.

No claims for injury to, or destruction or loss of, natural re-
sources have yet been paid by the Fund. However, 57 claims for
such damages, totaling $2.7 billion, have been submitted by four
States to EPA. EPA has rejected the claims because they have not
been presented to the responsible party and a restoration plan has
not been prepared as required by CERCLA. These claims are cur-
rently the subject of litigation.
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Table 4.—Superfund Accounts, Fiscal Years 1981-84

{In millions of dollars]

Item 1981 1982 1983 1984 rotel

B 1707 SR —— 145.0 3074 331.6 367.7 1,151.7

Transfer from Coast Guard... 6.7 0 0 0 6.7

Excise taxes .........ccoueeorivernrnns 1279 2440 2302 261.2 8633
Appropriations from gener-

al fund .. 90 266 400 440 1196

Interest income.. 1.3 345 61.0 590 1558

0 2.3 0.4 34 6.1
8.0 179.6 1478 2853  520.7

End of year cash balance ........... 136.9 364.8 5486 617.6 NA
Budget obligation .................. 40.3 180.7 230.2 4656  916.8

Recoveries
Outlays ..

Removal and remediation...... 30.7 149.0 1759 366.7 7223
Enforcement program .......... 2.5 84 177 267 55.3
Research and development 47 138 68 102 35.5
Management .. 2.3 95 114 172 40.4
Interagency..... .0 0 184 448 63.2
Unobligated balance . . 104.8 231.5 319.7 221.0 NA

Sources: (1) Dept. of Treasury, Treasury Bulletin, First quarter, Fiscal 1985, p.
210; (2) U.S. Environmental Protection Agency.

Receipts generally

The primary source of Superfund revenue has been the excise
taxes on petroleum and 42 chemicals (“feedstock tax”) enacted in
1980. In addition to the excise taxes, appropriations from general
revenues provided about 10 percent of the Superfund’s financing in
the first four years of operation. Interest income has become an in-
creasingly important source of revenue as the Fund’s balance has
increased (due to receipts in excess of outlays).

When the Superfund was enacted, it was envisioned that collec-
tions from parties responsible for hazardous waste sites would re-
plenish the Trust Fund. However, cost recoveries have been small,
with only $6.1 million collected through September 1984. Cost re-
covery proceedings are generally initiated after remediation is com-
pleted and total costs are known. The EPA estimates that cost re-
covery actions will generate $32 million in fiscal year 1986, $55 mil-
lion in 1987, $85 million in 1988, $115 million in 1987, and $190
million in 1990.

Part of the cost of cleaning Superfund sites is paid by responsible
parties directly, under consent orders and settlement agreements
with the EPA, and is not recovered by the Superfund. As shown in
Table 5, private parties have agreed to expend $364 million on haz-
ardous waste site cleanups, of which $297 million involved sites on
the National Priorities List.
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Table 5.—Hazardous Waste Site Settlements and Unilateral Orders
in Compliance

[Value in millions of dollars]

Site 1980 1981 1982 1983 1984 19851 1ofal

1980-85
National
priorities
list .... 0 34.0 125 993 1465 43  296.6

Other
Total...

09 199 79 93 234 4.9 67.3
0.9 539 204 1086 169.9 9.1 3639

L Through March 1985.
Source: U.S. Environmental Protection Agency.

Chemical feedstock and petroleum taxes

The chemical feedstock and petroleum excise taxes have generat-
ed about three-quarters of the Superfund receipts, although tax
revenues are running 20 percent less than the $307 million per
year rate projected in 1980. The shortfall is in part due to the econ-
omy-wide recession in the early part of the period in which the
taxes have been effective. Excise tax liability has increased to $71
million per quarter, in the first two quarters of fiscal year 1984,
after declining to $57 million per quarter in fiscal year 1983 (see
Table 6). As shown in Table 6, the portion of the excise taxes gener-
ated from each category (petrochemicals, inorganic chemicals, and
petroleum) has been extremely stable, and is remarkably close to
the original estimate (65 percent from petrochemicals, 15 percent
from inorganic chemicals, and 20 percent from petroleum).



Table 6.—Revenues from Feedstock and Petroleum Taxes !

[Dollar amounts in millions]

Fiscal year—

Taxable substance iSl quarters III—_I»Y 1982 qu?rtelts I-IV 1983 quarters I-IV 1984 quarters I-I1 Totallt;lsc?l Iears,

$ % $ % $ % $ % s %
Petrochemicals.............. 86 66.2 157 65.6 150 66.1 98 69.0 501 66.7
Inorganic chemicals .. 24 18.8 42 17.4 40 17.6 23 16.2 128 17.0
Petroleum 19 14.9 39 16.4 36 15.9 20 14.1 118 15.7
Unallocated 0 0.0 1 0.6 1 0.4 1 0.7 4 0.5

Total... 129 100.0 239 100.0 227 100.0 142 100.0 751  100.0
Quarterly
average............ 65 60 57 71 63

11In these data, excise taxes are allocated to the fiscal quarter in which the liability arises (which may be earlier than the quarter in
which Treasury receives payment).

Source: Dept. of Treasury, Internal Revenue Service, SOI Bulletin, Vol. 3, No. 2, (Fall 1983), pp. 31-34; and updated information from the
Statistics of Income Branch of the IRS.

44
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The Internal Revenue Service estimates that the excise taxes, as
of March 1984, were paid by 611 companies. Although the average
annual chemical feedstock tax liability for 1983 was approximately
$0.5 million per taxpayer, most of the revenue is collected from a
small number of companies with very large production volumes.
From June 1981 through March 1984, the 10 largest payers of the
excise taxes accounted for approximately 47 percent of the total
tax liability.



IV. SUMMARY OF 8. 51, AS REPORTED BY THE COMMITTEE
ON ENVIRONMENT AND PUBLIC WORKS

In general

S. 51, as reported by the Committee on Environment and Public
Works on March 7, 1985 (S. Rep. No. 99-11, filed on March 18,
1985), extends the Superfund for five years (through September 30,
1990) at an aggregate funding level of $7.5 billion, including tax
revenues of $6.47 billion and general revenues of $1.03 billion. Al-
though not containing a full revenue title, S. 51 specifies that an
exemption from the chemical feedstocks tax (sec. 4661) is to be al-
lowed for substances used to produce animal feed.?

Reauthorization provisions

As reported by the Committee on Environment and Public
Works, S. 51 would extend and expand the Superfund program for
5 years at a total cost of $7.5 billion. Several provisions of the legis-
lation would be likely to have a significant cost impact. These in-
clude the following provisions:

Scope of program.—The bill clarifies that the President should
give primary attention in using Superfund proceeds to releases
which present a public health threat, and specifies types of releases
which are not covered by the Superfund, including certain contami-
nation of groundwater resulting from natural causes. A special
“savings clause” allows the President to respond to any release or
threatened release, despite these exclusions, in emergency cases.

Cleanup standards.—The bill expressly defines the standards to
be applied in cleaning up Superfund sites, requiring at a minimum
that human health and the environment be protected by such
cleanups. The specific remedy at any site is left to a case-by-case
determination. However, the bill specifies that permanent solutions
(e.g., treatment) are to be preferred to shorter-term response (e.g.,
containment of hazardous waste).

Limits on removal actions.—The bill would expand the criteria
under which the general $1 million and one-year (formerly 6
months) duration limits on removal actions may be exceeded, al-
lowing these limits to be exceeded whenever appropriate to achieve
a permanent remedy.

Operation and maintenance costs.—The bill would require that
when the remedial action is pumping and treatment of contaminat-
ed ground or surface waters, the Superfund must provide 90 per-
cent of operation and maintenance costs for a period of 5 years (as
opposed to 1 year under the current policy).

1 A proposed revenue amendment to S. 51, introduced by Senator Stafford and including spe-
cific tax proposals, is discussed in Part VI.

(24)
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Health studies and toxicological profiles.—The bill would estab-
lish a program for conducting health studies at Superfund sites and
for requiring health effects research on selected toxic chemicals for
which there is inadequate data. This program is authorized at a
minimum appropriation level of $50 million per year, or a 5-year
total of $250 million. The bill further mandates establishment of a
hazardous substance inventory for Superfund sites.

State credit for past expenditures.—The bill would allow a State
to receive a credit for pre-Superfund expenditures against the law’s
required cost-sharing requirement. Additionally, where the State
enters into a cooperative agreement with respect to a site on the
National Priorities List, the State could receive credit for certain
costs incurred prior to any obligation of Federal Funds.

Victims’ assistance.—The bill would establish a 5-year, five State
demonstration program to provide assistance to the victims of haz-
ardous wastes and toxic chemicals. It is authorized to a funding
level of $30 million per year, or $150 million over a period of 5
years; the funding source would be the general revenue authoriza-
tion described above.

In addition to these provisions, S. 51 includes several procedural
and enforcement changes, including increased penalties; a provi-
sion for real estate liens against certain responsible parties; and a
provision that civil or administrative actions be allowed to be com-
pleted before contribution suits between responsible parties may
proceed. The bill also requires an opportunity for public comment
before remedial actions are taken or settlements agreed to, and
allows citizen suits to enforce CERCLA requirements and to seek
the performance of nondiscretionary duties by EPA.

Trust fund provisions

S. 51 would modify the present law trust fund provisions to au-
thorize appropriations of up to $206 million per year for fiscal
years 1986 through 1990 from general revenues. The bill would
retain all present-law expenditure purposes, including natural re-
source damage claims; as under present law, such claims could not
exceed 15 percent of amounts appropriated to the fund. S. 51 would
further limit the authority to collect Superfund taxes during the 5-
year period beginning October 1, 1985, to $6.47 billion.



V. DESCRIPTION OF ADMINISTRATION PROPOSAL (8. 494
AND 8. 972)

A. Overview

The Administration proposal 12 would extend the Superfund
through September 30, 1990, and provide a projected $4.5 billion in
tax revenues to the fund during the extension period. These reve-
nues would be derived primarily from (1) an extension of the taxes
on petroleum and feedstock chemicals under present law, and (2) a
tax on the treatment, storage, disposal, and export of hazardous
wastes (“waste management” tax), effective October 1, 1985. The
waste management tax is intended to raise approximately two-
thirds of the tax revenue under the proposal, and the rates of this
tax would be adjusted (if necessary) to cover shortfalls in overall
Superfund revenues during the extension period. No money would
be made available to the Superfund from general revenues. Ap-
proximately $800 million of additional Fund income is projected
from interest, cost recoveries, and fines, for total 5-year revenue of
$5.3 billion.

The Administration proposal would delete natural resources
damage claims as a permissible use of the Superfund, impose
benchmark cleanup standards for Superfund sites, and make vari-
ous further changes affecting the use of fund proceeds. No specific
schedule for cleanup activities would be provided.

B. Hazardous Substance Superfund

Under the Administration proposal, the Hazardous Substance
Response Trust Fund officially would be renamed the ‘“Hazardous
Substance Superfund,” and would be placed in the trust fund sub-
title of the Internal Revenue Code. The Secretary of the Treasury
would continue to manage the fund and to report annually to Con-
gress on the financial condition and operations of the fund (Code
sec. 9602). The substantive trust fund provisions would generally be
the same as under present law, with the following modifications.

First, under the proposal, waste management tax revenues (tech-
nically, amounts equivalent to these revenues) would be added to
present law Superfund revenue sources.!3 Also, the balance of the
Post-closure Liability Trust Fund, as of September 30, 1985, would
be transferred to the Superfund, in conjunction with the repeal of
that Trust Fund (described below).

2 The proposal has been introduced by Senator Stafford, by request, as S. 494 (non-revenue
aspects) and S. 972 (revenue aspects).

13 Present law revenue sources include the petroleum and feedstock chemical taxes (Code secs.
4611 and 4661), amounts recovered on behalf of the fund under CERCLA (as amended), all
moneys recovered or collected under section 311(bX6XB) of the Clean Water Act, and penalties
and punitive damages under the appropriate sections of CERCLA.

(26)
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Second, the proposal would delete natural resource damage
claims (section 111(b) of present law CERCLA) as a permitted ex-
penditure purpose. This would leave three permitted expenditure
purposes for the Superfund: (1) response costs; (2) related costs de-
scribed in section 111(c) of CERCLA; and (8) compensable but unsa-
tisfied claims under section 311 of the Clean Water Act.

Third, as under present law, the Superfund would be allowed to
borrow from the Treasury, as repayable advances, amounts not ex-
ceeding estimated revenues during the next 12 months; however,
such advances would not be limited (as they are under present law)
to catastrophic spills. All such advances would be required to be
repaid on or before September 30, 1990.

The5amended trust fund provisions would be effective on October

)

C. Tax Provisions
1. Taxes on petroleum and feedstock chemicals

The Administration proposal would continue the taxes on petro-
leum (Code sec. 4611) and feedstock chemicals (sec. 4661), at their
present law rates, through September 30, 1990.

A special rule would provide for suspension or termination of
each of these taxes if, on September 30, 1988 or 1989: (1) the unobli-
gated Superfund balance exceeds $1.5 billion, and (2) the Treasury,
after consulting with EPA, determines that this balance will
exceed $1.5 billion on the following September 30th if neither of
these taxes or the waste management tax (described below) are im-
posed during the intervening year. If these conditions are met, the
tax would be suspended for one year following the date of the de-
termination. Authority to collect the petroleum, feedstock, and
waste end taxes would expire when and if Superfund receipts from
sources (including tax revenues, interest, recoveries, and fines)
total $5.3 billion.

2. Waste management tax
Imposition of tax

Under the Administration proposal, a tax would be imposed on
(1) the receipt of hazardous waste at a qualified hazardous waste
management unit, (2) the receipt of hazardous waste for transport
from the United States for the purpose of ocean disposal, and (3)
the export of hazardous waste from the United States. The term
“hazardous waste” would mean any waste listed or identified
under section 3001 of the Solid Waste Disposal Act (SWDA), as
amended. (This portion of the SWDA is also known as the Resource
Conservation and Recovery Act (RCRA).) The Treasury, in consul-
tation with EPA, would prescribe rules relating to the imposition
of tax, if any, on wastes listed under the SWDA after the date of
enactment.

For purposes of the tax, a qualified hazardous waste manage-
ment unit is defined as (1) the smallest area of land on or in which
hazardous waste is placed or, (2) a structure on or in which hazard-
ous waste is placed, provided that such area or structure isolates
hazardous waste within a qualified hazardous waste management
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facility and is required to obtain interim status or a final permit
under Subtitle C of the SWDA. A qualified waste management fa-
cility is defined as any facility (as defined under Subtitle C of the
SWDA) which has received a permit or has been accorded interim
status under section 3005 of the SWDA (or an equivalent State pro-
gram authorized under section 3006 of that Act). This distinction
between units and facilities means that tax would not necessarily
be imposed at qualified facility until hazardous waste is received at
a specific unit that isolates hazardous wastes within the overall fa-
cility.

The terms “treatment”, “storage”, and “disposal” would be de-
fined as in section 1004 of the SWDA. The term “ocean disposal”
would be defined as the incineration or dumping of hazardous
waste over or into ocean waters or certain waters described in the
Marine Protection Research and Sanctuaries Act of 1972.

Tax rates

Statutory rates.—The Administration’s proposed waste manage-
ment tax would be imposed at two distinct rates, depending on the
treatment or disposal method employed for the hazardous waste.

For hazardous waste received in a landfill surface impoundment,
waste pile, or land treatment unit !4 (that meets the definition of a
qualified hazardous management unit), the tax would be imposed
at a rate of $9.80 per ton for fiscal year 1986. This rate would be
“phased up” in each succeeding fiscal year, reaching a maximum
rate of $16.32 for fiscal year 1990 as well as any 1991 extension
period (discussed below).

For hazardous waste exported from the United States, received
for transport from the United States for purposes of ocean disposal,
or received at a qualified hazardous waste management unit other
than a landfill, surface impoundment, waste pile, or land treat-
ment unit, the tax rate would be $2.61 per ton for fiscal year 1986,
phasi(lilg up to $4.37 per ton in fiscal 1990 (and any 1991 extension
period).

Rate adjustments.—In addition to the phase-up of rates described
above the Administration proposal calls for adjustments in the
waste management tax rates, beginning in 1988, to cover any short-
falls of Superfund revenues from all sources (including the petrole-
um, feedstock and waste end taxes, recoveries, penalties, and inter-
est). These adjustments would be made according to a series of stat-
utory formulas. Each fiscal year of the reauthorization period, ag-
gregate Superfund revenues would be compared to preset “project-
ed revenue amounts” (see Table 7). The waste management tax
rates would then be increased, beginning in 1988, to cover overall
Superfund revenue shortfalls for the year which is two years earli-
er than the year in question (i.e., 1988 tax rates would compensate
for 1986 shortfalls, and so on), with a final adjustment in 1990-91

“in order to meet the original 5-year revenue targets. The formulas
in the Administration proposal are intended to ensure that revenue
targets are met, without delegating authority to Treasury to read-
just the tax rates.

% These terms would be defined as under EPA regulations issued pursuant to sections 3004
and 3005 of the SWDA.
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Table 7.—Projected Superfund Revenues For Purpose of
Implementing Rate Adjustments Under Administration Propesal

Projected
overall

Fiscal year Superfund

revenues

(millions)
1986 $978
1987 989
1988 1,035
1990 1,093
1991 1,205

As a final measure to achieve revenue targets, the proposal
allows for a maximum 6-month extension of the tax, at 1990 rates,
if aggregate receipts for the period from October 1, 1985 through
September 30, 1990 are less than $5.2 billion.

Exemptions

Two full exclusions from the waste management tax would be
provided under the Administration proposal. First, an exclusion
would be provided for the treatment, storage, or disposal of any
hazardous waste pursuant to a removal or remedial action under
CERCLA, where (1) the response action has been selected or ap-
proved by EPA, and (2) the release, or threatened release, of the
substances which caused the response action occurred before Octo-
ber 1, 1985. Second, hazardous waste generated at a federal facility,
and subsequently received at a qualified hazardous waste manage-
ment unit or exported from the United States, would be exempt
from tax. The Administration proposal does not provide an exemp-
tion for the treatment of hazardous wastes.

Procedure and administration

Imposition of tax.—Generally, the tax would be imposed on the
owner or operator of a qualified hazardous waste management
unit. In the case of ocean disposal, tax would be imposed on the
owner or operator of the vessel or aircraft that disposes of hazard-
ous waste in or over the ocean. In the case of export, tax would be
on the exporter of hazardous waste.

Credit for tax paid.—The proposal includes a mechanism for
credits or refunds where tax is paid with respect to hazardous
waste and the waste is subsequently received at another qualified
unit, received for transport for ocean disposal, or exported from the
United States (i.e., where a second taxable event takes place). The
amount of this credit is limited to the product of (1) the lesser of (a)
the quanitity of hazardous waste transferred, or (b) the quantity of
hazardous waste on which the tax was previously paid, multiplied
by (2) the lesser of (a) the rate of tax payable by the party receiving
the hazardous waste, or (b) the rate of tax previously paid on the
waste. These limitations prevent a refund for an amount greater

" than the tax originally paid.

46-392 0 - 85 - 3
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Credits or refunds would be made, without interest, to the person
who paid the original tax, following the same procedures as would
be used for overpayments of tax.

Information reporting.—Persons subject to the waste management
tax would be required to submit to the Treasury such information
as may be required in regulations, including (but not limited to) in-
formation which is required to be provided to EPA under the
SWDA. A penalty of $25 per day (but not to exceed $25,000) would
be imposed for failure to provide such information, unless it is
shown that such failure is due to reasonable cause and not due to
willful neglect. The proposal specifies that this is in addition to any
other penalty provided by law.

Effective date

The waste management tax would be effective for hazardous
waste received or exported after September 30, 1985.

Termination date

The tax would expire after September 30, 1990, unless the Treas-
ury determines that total Superfund receipts for the period October
1, 1985 through September 30, 1990 are less than $5.2 billion. In
that case, the tax would terminate no later than March 31, 1991 (at
the 1990 rates). Authority to collect the tax (together with the pe-
troleum and feedstock chemical taxes) would expire earlier than
September 30, 1990, when and if Superfund receipts during the re-
ia;pﬁhorization period (including interest and recoveries) total $5.3

illion.

D. Repeal of Post-closure Liability Tax and Trust Fund

The Post-closure Liability Trust Fund and the Associated waste
disposal tax (Code secs. 4681 and 4682) under present law would be
repealed, effective October 1, 1985. Amounts in the Post-closure
Trust Fund at that time would be transferred to the Superfund (as
described above).

E. Non-tax Provisions Affecting the Hazardous Substance
Superfund

In addition to the tax and trust fund provisions described above,
the Administration proposal would make various changes in the
non-tax portions of CERCLA. Aspects of the proposal most likely to
affect the uses of Superfund proceeds include the following mat-
ters:

Scope of activities.—As under present law, the proposal would
concentrate Superfund resources on hazardous waste sites (princi-
pally, abandoned and uncontrolled sites); municipal and industrial
waste sites with problems; and sites governed by RCRA but owned
by insolvent companies. However, the proposal also includes a
“safety valve” allowing the President to direct response to any
emergency hazardous substance release using Superfund proceeds.

Cleanup standards.—The proposal would establish benchmark
cleanup standards for Superfund sites. In general, these standards
set levels of protection equal to those established by other environ-
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mental statutes, and are intended to promote permanent cleanup
solutions at Superfund sites.

State responsibilities.—The State “matching share” of capital
cleanup costs would be increased from 10 to 20 percent (from 50 to
75 percent for State-operated sites). However, the proposal would
also allow States to enact taxes similar to the Superfund taxes (this
is preempted under present law), and allow certain State enforce-
ment costs to be eligible for funding.

Enforcement.—Enforcement provisions would be strengthened in
several ways, including an increase in civil and criminal penalties;
a provision for imposition of real property liens on responsible par-
ties; and delay of contribution suits between potentially liable par-
ties until after enforcement actions are judged or settled.

Community involvement.—The proposal includes a statutory re-
quirement that affected citizens be notified of proposed cleanup ac-
tions, and be given an opportunity to comment.



VI. OTHER SENATE BILLS RELATING TO FINANCING OF
SUPERFUND

A. S. 14 (Sens. Moynihan and Bentsen)—‘“Hazardous Substance
Response Act of 1985”

Overview

S. 14 (“The Hazardous Substance Response Act of 1985”), intro-
duced by Senators Moynihan and Bentsen, would impose a “waste
end” tax designed to raise approximately $1.5 billion of Superfund
revenues over a five-year period. The tax would be imposed on four
different categories of hazardous waste, depending on the method
of disposal or storage used for managing the hazardous waste, and
would provide an exemption for hazardous waste treatment facili-
ties. The tax imposed by the bill is intended to be an additional,
rather than an exclusive, source of revenues for the Superfund.

Imposition of tax

The bill would impose a tax on (1) the receipt of a hazardous
waste for disposal at a qualified hazardous waste disposal facility,
or (2) the long-term storage of a hazardous waste in a qualified haz-
ardous waste storage facility. Long-term storage would be defined
as storage for one year or more.®

Hazardous waste subject to the tax would include any waste
which is identified or listed under section 3001 of the Solid Waste
Disposal Act (SWDA) as in effect on the date of enactment of the
bill, other than waste the regulation of which has been suspended
by Congress, and which is subject to recordkeeping requirements
under sections 3002 and 3004 of that Act. The tax would not apply
to any wastes which are exempt from regulation as a hazardous
waste under section 3001 of the SWDA as of the date of enactment.
If any waste is subsequently determined by EPA to pose a potential
danger to human health and the environment following studies
under section 8002 of the SWDA, and if EPA promulgates regula-
tions for the disposal of such waste, then the bill directs EPA to
transmit to Congress a recommendation for imposing tax on the
disposal or long-term storage of such waste. Tax would actually be
imposed only when authorized by legislation.

Qualified hazardous waste storage facilities would include any
storage facility, waste pile, or surface impoundment permitted or
accorded interim status under section 3005 of the
SWDA. ¢ Qualified hazardous waste disposal facilities would mean

'*For purposes of this rule, in the case of fungible waste, the last waste placed in a facility
would be presumed to be the first waste removed (i.e., LIFO accounting).
S“‘;The terms “waste pile” and “surface lmpoundmen'. would be deﬁned by reference to the

32)
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any disposal facility permitted or accorded interim status under
section 3005 of the SWDA, section 102 of the Marine Protection,
Research and Sanctuaries Act, or part C of the Safe Drinking
Water Act.

For purposes of the tax, the term disposal would mean the dis-
charge, deposit, injection, dumping, or placing of any hazardous
waste into or on any land or water so that such hazardous waste
may enter the environment.

Tax would not be imposed on hazardous waste that is “treated”
within one year after receipt at a hazardous waste facility. Treat-
ment is defined as any method, technique, or process designed to
change the physical, chemical, or biological character or composi-
tion of any hazardous waste so as to convert it to a nonhazardous
waste.!”

Tax would also not be imposed under the bill on the hazardous
waste that is reclaimed. Reclamation includes (1) the processing of
hazardous waste to recover a usable product (or to regenerate the
waste), (2) the use of hazardous wastes as an ingredient (including
an intermediate ingredient) in an industrial process, and (3) the use
of hazardous wastes as an effective substitute for a commercial
product. Reclamation does not include the use of hazardous wastes
to produce products that are applied to the land or burned for
energy recovery.

Tax would be imposed on the byproduct or residue from any
treatment or reclamation method where such byproduct or residue
itself constituted a hazardous waste.

Tax rates

Tax would be imposed on four categories of hazardous waste, de-
pending upon the disposal or storage method employed.

(1) Land disposal.—A $45 per ton tax rate would apply to hazard-
ous waste disposed of in landfills, waste piles, or surface impound-
ments (as defined under the SWDA).

(2) Ocean dumping or land treatment.—A $25 per ton tax rate
would apply to hazardous waste disposed of by ocean dumping or
land treatment.!®

(8) Underground injection.—A $5 per ton tax rate would apply to
hazardous waste which is disposed of by underground injection.

(4) Long-term storage.—A $45 per ton tax rate would apply to
hazardous waste which is stored for more than one year.

As an alternative to the tax rates above, if the owner or operator
of a qualified hazardous waste storage or disposal facility can estab-
lish the water content of the hazardous waste deposited for storage
or disposal, the owner or operator could elect, pursuant to Treasury
regulations, to pay a tax of $50 per ton on the amount of such
waste reduced by the weight of water (i.e., on a “dry weight” basis).

" For this purpose, air and water effluents permitted by the Federal Government or by dele-
gated State agencies, under the Clean Air Act or the Clean Water Act, would be treated as non-
hazardous wastes.

18 Land treatment is a form of disposal regulated under RCRA. This is distinct from treat-
ments as defined by the bill, which would be exempt from tax.
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Exclusions from tax

The treatment or reclamation of hazardous waste (as defined
under the bill) would generally not be subject to tax. The bill also
would provide the following specific exclusions from otherwise ap-
plicable tax:

First, no tax would be imposed on the disposal or long-term stor-
age of wastes in a surface impoundment which is part of a second-
ary or tertiary phase of a biological treatment facility subject to a
permit issued under section 402 of the Clean Water Act. This exclu-
sion would apply only if the facility is in compliance with generally
applicable ground water monitoring requirements for facilities per-
mitted under section 3005(c) of the SWDA.

Second, no tax would be imposed on the disposal or long-term
storage of certain wastes under the provisions of CERCLA. This ex-
clusion would apply to (1) any waste disposed of in the course of
carrying out a removal or remedial action under CERCLA (provid-
ed that the disposal or storage is carried out in accordance with a
plan approved by EPA or the State), (2) any waste removed from a
faciity listed on the National Priorities List, and (3) any waste re-
moved from a facility for which notification has been provided to
EPA under section 103(c) of CERCLA (relating to certain nonper-
mitted facilities) or 105 of CERCLA (relating to the establishment
of the national contingency plan for the removal of oil and hazard-
ous substances).

Procedure and administration

Liability for tax.—The tax would be imposed on the owner or op-
erator of the qualified hazardous waste disposal or storage facility.
In the case of disposal, the tax would be imposed at the time that
the owner or operator of the facility signs (or is required to sign)
the manifest or shipping paper accompanying the hazardous waste
(in the case of onsite facilities, the time at which the description
and quantity of the hazardous waste are entered, or required to be
entered, in the operating record). In the case of long-term storage,
the tax would be paid at the expiration of one year following the
date the waste was initially stored.

In the case of hazardous waste that is not disposed of or stored at
a qualified facility as required in applicable regulations (e.g., “mid-
night dumping”), the tax would be imposed on the person disposing
of or storing the hazardous waste.

Credit for prior tax.—Under the bill, if a person pays tax on the
long-term storage of a hazardous waste, and the same person subse-
quently disposes of the waste, a credit would be allowed against the
otherwise applicable disposal tax for any tax previously paid on the
storage of the waste. If one person pays tax on the long-term stor-
age of a waste and subsequently delivers that waste to another
person, who is the owner or operator of a qualified disposal facility,
then a nonrefundable credit would be allowed to the first person.!®

Information reporting.—The bill would require any person liable
for tax to keep records and comply with rules and regulations es-

!9 For purposes of implementing these rules, in the case of fungible wastes, a “last-in first-
out” presumption would apply.
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tablished by the Treasury Department to ensure proper assessment
and collection of the tax. The Treasury Department would be di-
rected to consult with EPA to ensure that records, statements, and
returns for tax purposes be consistent, to the extent possible, with
reports required to be submitted to EPA under the Solid Waste
Disposal Act. As part of this coordination, the Treasury could re-
quire any generator, transporter, disposer, or storer of hazardous
wastes to submit to the Treasury copies of records or reports re-
quired under the SWDA, the Marine Protection, Research and
Sanctuaries Act, or the Safe Drinking Water Act.

Allocation to Superfund

Revenues from the tax (technically, amounts equivalent to these
revenues) would be allocated to the Superfund under the appropri-
ate provision of CERCLA.

Effective date

The tax generally would be effective for hazardous waste re-
ceived for disposal or placed into long-term storage on or after Jan-
uary 1, 1986.

Termination date
The tax imposed by the bill would expire on September 30, 1990.
Study

The bill would require the Secretary of the Treasury, in consulta-
tion with the EPA Administrator, to submit to Congress not later
than January 1, 1987, and annually thereafter, (1) a report on the
amount of revenues being collected by the tax imposed by the bill,
and (2) the Secretary’s recommendations (if any) for changes in the
tax. These would include recommended changes in order to (1)
raise the amount of revenue originally anticipated from the tax, (2)
ensure that the tax is discouraging the environmentally unsound
disposal of waste, and (8) ensure that the tax is being collected with
maximum administrative feasibility.

B. Revenue Amendment to S. 51 (Sen. Stafford)

S. 51, as reported by the Committee on Environment and Public
Works, provides for a 5-year extension of the Superfund at an ag-
gregate $7.5 billion funding level, not including interest and recov-
eries (discussed in Part IV above). A proposed amendment to S. 51,
introduced by Senator Stafford,2° is intended to raise this $7.5 bil-
lion over a five-year period, using the following revenue sources: (1)
an extension of the petroleum tax at a 4.5 cent per barrel rate; (2)
an expanded and (in some cases) increased tax on chemical feed-
stocks, to be indexed for inflation and including and export exemp-
tion; (3) a tax on disposals of hazardous waste as well as releases of
hazardous substances (as defined by CERCLA) into the environ-
ment; and (4) a tax on a corporation’s net receipts in excess of $75
million. The amendment would further direct a study of a tax on

20131 Cong. Rec. 8. 526 (Jan. 22, 1985). This amendment is a corrected version of an amend-
ment orginally introduced on January 3.
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imported chemical derivatives to complement the chemical feed-
stock tax. Total Superfund revenues also would include $206 mil-
lion per year of general revenue appropriations.

In line with proposed funding level of S. 51, the authority to col-
lect any Superfund taxes would terminate when the aggregate Su-
ggﬁfund revenues during the reauthorization period equalled $7.5

illion.

Petroleum tax

The amendment would increase the present law environmental
excise tax on petroleum from 0.79 cent per barrel tax to 4.5 cents
per barrel, effective from January 1, 1985, through September 30,
1990. The tax would terminate earlier than September 30, 1990, on
any date on which the Treasury Department, in a manner to be
prescribed by regulations, determines that the sum of amounts re-
ceived by reason of the petroleum, chemical feedstock, waste end
and corporate net receipts taxes (proposed by the amendment) will
equal $6.47 billion.

Tax on feedstock chemicals
Tax rates

The amendment would extend and expand the present law envi-
ronmental excise tax on feedstock chemicals, so that the specified
organic and inorganic substances sold by the manufacturer, produc-
er, or importer would be taxed in accordance with the following
table (Table 8).

Table 8.—Chemical Tax Rates Under Present Law and Proposed
Revenue Amendment to S. 51

[Tax rates per ton, before any inflation adjustment]

Proposed Proposed
Chemical substance Present law rate on sales  rate on sales
during 1985 after 1985

Organic chemicals:

Acetylene ... $4.87 $8.83 $10.23
Benzene .. 4.87 6.60 8.80
Butadiene 4.87 9.79 10.23
Butane..... 4.87 487 5.60
Butylene. 4.87 515 6.87
Ethylene. 4.87 6.89 9.19
Methane. 3.44 3.44 3.44
Naphthalene. 4.87 6.89 9.19
Propylene 4.87 5.87 7.82
Toluene 4.87 5.19 6.92
Xylene 4.87 7.70 10.23
Inorganic chemicals:
Ammonia 2.64 2.64 3.52
Antimony 4.45 9.34 9.34
Antimony trioxide.. 3.75 7.87 7.88
Arsenic 4.45 9.34 9.34
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Table 8.—Chemical Tax Rates Under Present Law and Proposed
Revenue Amendment to S. 51—Continued

[Tax rates per ton, before any inflation adjustment]

Proposed Proposed
Chemical substance Present law  rate on sales  rate on sales
during 1985 after 1985

Arsenic trioxide ... 3.41 7.16 7.16
'2.30 483 4.83

4.45 9.34 9.34

445 9.34 9.34

210 3.05 4.07

1.52 1.52 1.52

445 9.34 9.34

445 9.34 9.34

3.59 7.54 7.54

1.87 3.93 3.93

3.97 8.34 8.34

0.29 0.61 0.61

Hydrogen fluoride 4.23 8.88 8.88
Lead oxide.. 4.14 0 0
Mercury 4.45 9.34 9.34
Nickel ..... 4.45 9.34 9.34
Nitric acid.. 0.24 0.50 0.50
Phosphorus.... 445 9.34 9.34
Potassium dichromate 1.69 3.65 3.55
Potassium hydroxide.. 0.22 0.46 0.46
Sodium dichromate . 1.87 3.93 3.93
Sodium hydroxide 0.28 0.59 0.59
Stannic chloride... 2.12 4.45 4.45
Stannous chloride 2.85 5.98 5.98
Sulfuric acid ..... 0.26 0.55 0.55
Zinc chloride.. 2.22 4.66 4.66
Zinc sulfate..... 190 3.99 3.99

Additional organix or inor-
ganic chemicals:

- X0T= o) T FRR—— 0 8.64 8.64
Barium.... 0 0.81 0.81
Bis (2-ethy’

phthalate... 0 8.64 8.64
Carbon tetrac 0 8.43 8.43
Chlorobenzene.. 0 27.66 27.66
Chloroform........ 0 25.93 25.93
1,2-Dichloroethan: 0 4.54 4.54
Etylbenzene .. 0 217.33 27.33

¥.T: [ 0 8.27 11.03
Methylene chloride 0 21.61 21.61
Methyl ethyl ketone 0 14.26 14.26
Pentachlorophenol . 0 28.59 28.59
Phenol 0 44.95 44.95
1,1,2,2,-

Tetrachloroethane....... 0 6.05 6.05
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Table 8.—Chemical Tax Rates Under Present Law and Proposed
Revenue Amendment to S. 51—Continued

(Tax rates per ton, before any inflation adjustment]

Proposed Proposed
Chemical substance Present law rate on sales  rate on sales
during 1985 after 1985

1,1,2,2-

Tetrachloroethene........ 0 21.18 21.18
Trichloroethylene...... 0 60.51 60.51
1,1,1-Trichloroethane .. 0 39.33 39.33
Vinylchloride.. 0 11.24 11.24

For each year, the rates specified in the table would be adjusted
for inflation. In the case of organic substances, the inflation adjust-
ment for any year would be the percentage by which the average
producer price index for basic organic chemicals of the Bureau of
Labor Statistics, for the 12-month period ending in September of
the preceding year, exceeds the comparable average of the index
for the 12 months, ending in September 1984. In the case of inor-
ganic substances, the inflation adjustment for any year would be
the percentage by which the average producer price index for basic
inorganic chemicals for the 12-month period ending in the preced-
ing September exceeds the comparable averages for the 12 months
ending in September 1984.21

Exemptions

The amendment would retain the present law exemptions to the
tax on feedstock chemicals, and add the following two exemptions.

Exports of taxable chemicals.—The amendment would provide
that the tax on feedstock chemicals is not to apply to feedstock
chemicals that are exported from the United States. In particular,
the amendment would exempt from tax any taxable substance that
is sold by the manufacturer or producer for export, or for resale to
a second purchaser for export. If the purchaser cannot certify in
advance that a substance will be exported, or if a tax has otherwise
been paid on the exported substance, the person who paid the tax
could claim a refund or credit (without interest) for the amount of
the tax previously paid; such person would be required to repay the
tax to the exporter or to obtain the exporter’s written consent to
his receiving the credit or refund. The Treasury would be author-
ized to prescribe necessary regulations for administering these pro-
visions.?2

Substances used to produce animal feed.—An exemption from the
feedstock tax would be provided for nitric acid, sulfuric acid, phos-
phoric acid, or ammonia (or methane used to produce ammonia)
used in a qualified animal feed- use by the manufacturer, producer,

2! Tax rates would not be reduced below the levels shown in Table 6 even if the producer
price index declines.

22 Rules similar to the rules of sec. 4221(b) (regarding sales for further manufacture or export
for excise tax purposes) would apply in determining proof of export.
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or importer, or else sold for use (or for resale for ultimate use) in a
qualified animal feed use.23 Qualified animal feed use would mean
any use in the manufacture or production of animal feed or animal
feed supplements, or of ingredients used in animal feed or animal
feed supplements. If tax is paid and a substance is subsequently
used in a qualified animal feed use, under Treasury regulations,
the person so using the substance would be entitled to a credit or
refund (without interest) of the tax paid. Conversely, if an exemp-
tion is allowed and a substance is subsequently sold or used for a
non-animal feed purpose, the person so selling or using the sub-
stance would be subject to tax as if he had manufactured the sub-
stance.

Effective date

The amendments to the tax on feedstock chemicals would be ef-
fective from January 1, 1985.

Termination date

The tax would expire after September 30, 1990, with a provision
for earlier expiration if the sum of Superfund tax revenues equals
$6.47 billion (discussed above under the petroleum tax).

Environmental toxics tax
Imposition of tax

The amendment would impose a tax on (1) the release of any
hazardous substance,2* and (2) the receipt of a hazardous waste for
disposal at a hazardous waste disposal facility.

Hazardous waste subject to the disposal tax (item (2) above)
would include any waste (1) which is identified or listed under sec-
tion 3001 of the Solid Waste Disposal Act (SWDA) as in effect on
the date of enactment of the proposal, other than waste the regula-
tion of which has been suspended by Congress, and (2) which is sub-
ject to recording or recordkeeping requirements under sections
3002 and 3004 of that Act. The tax would not apply to any wastes
which are exempt from regulation as a hazardous waste under sec-
tion 3001 of the SWDA as of the date of enactment. If any waste is
subsequently determined by EPA to pose a potential danger to
human health and environment, following studies under section
8002 of the SWDA, and if EPA promulgates regulations for the dis-
posal of such waste, the amendment directs EPA to transmit to
Congress a recommendation for imposing a tax (if any) on the dis-
posal or long-term storage of such waste. This tax could actually be
imposed only when authorized by legislation.

Hazardous waste disposal facilities would mean any disposal fa-
cility issued a permit or accorded interim status under section 3005
of the SWDA. The term “disposal”, in turn, would mean the dis-
charge, deposit, injection, dumping, or placing of any hazardous

2% The animal feed exemption is also included in 8. 51 itself, effective on the date of enact-
ment of that bill.

24 For these purposes, the terms “release” and “hazardous substance” (as well as the term
“environment”) would have the meanings assigned by CERCLA. This is distinct from the term
“hmgdous waste,” which would be subject to tax on disposal and is specially defined by the
amendment.
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waste into or on any land, air,2% or water so that such hazardous
waste may enter the environment.

Tax rates

The tax would be imposed on three categories of waste, depend-
ing upon the type of waste and the method of release or disposal
involved:

(1) Land disposal methods.—A tax at $150 per ton would be im-
posed for hazardous waste (as defined by the amendment) disposed
of by landfill, by surface impoundment, or in waste piles.26

(2) Federally permitted releases.—A tax of $75 per ton would be
imposed on hazardous substances (as defined by CERCLA) released
in compliance with federally permitted release.

(3) Other releases.—A $150 per ton rate would apply to hazardous
substances (as defined by CERCLA) released in any other manner.

The tax would generally be imposed on a “wet-weight” basis (i.e.,
including the volume of water which is part of the hazardous sub-
stance or waste). However, under the amendment, Treasury is au-
thorized to issue regulations providing that, if the owner or opera-
tor of a hazardous waste disposal or hazardous substance handling
facility can establish the water content of the hazardous waste or
substance deposited or released, then the owner or operator could
elect to pay a tax (at the general rates) on the weight of the haz-
ardous weight reduced by the weight of such water (ie., on a “dry-
weight” basis).

Exemptions

As indicated above, the disposal of hazardous waste which is
exempt from regulation under RCRA would not be subject to the
tax. Specific exclusions from the disposal tax are also provided for
(1) the disposal of any waste in the course of carrying out a remov-
al or remedial action under CERCLA, provided that the disposal or
storage is carried out in accordance with a plan approved by EPA
or the State, and (2) any waste removed from a facility listed on
the National Priorities List.

Procedure and administration

Liability for tax.—The tax would be imposed on the owner or op-
erator of the qualified hazardous waste disposal facility (generally
in the case of hazardous waste disposal), or the owner or operator
of the hazardous substance handling or treatment facility (general-
ly in the case of releases of hazardous substances). In the case of
disposal at an off-site facility, the tax would be imposed at the time
that the owner or operator of the facility signs (or is required to
sign) the manifest or shipping paper accompanying the hazardous
waste. In the case of onsite facilities, the tax would be imposed at
the time at which the description and quantity of the hazardous
waste are entered, or required to be entered, in the operating
record.

25Thus, under this definition, the emission of hazardous waste into the atmosphere would
constitute a taxable disposal.
28 The latter two terms would be defined by reference to the regulations under sec. 3005 of the
A.
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Credit for prior tax.—The amendment provides that, if a person
pays tax on the long-term storage of a hazardous waste,?” and the
same person subsequently disposes of the waste, a credit would be
allowed against the otherwise applicable disposal tax for any tax
previously paid on the storage of the waste. If a person pays tax on
the long-term storage of a waste and subsequently delivers that
waste to another person, who is the owner or operation of a quali-
fied disposal facility, a credit would be allowed to the first person
against any tax subsequently due from that person on the disposal
or long-term storage of a hazardous waste.28

Information reporting.—The amendment would require any
person who disposes of hazardous waste subject to the tax (or stores
such waste for the year or more) to keep records and comply with
rules and regulations established by the Treasury Department to
ensure proper assessment and collection of the tax. The Treasury
Department would be directed to consult with EPA to ensure that
records, statements, and returns for tax purposes be consistent, to
the extent possible, with reports required to be submitted to EPA
under the Solid Waste Disposal Act. As part of this coordination,
the Treasury could require any generator, transporter, disposer, or
long-term storer of hazardous wastes to submit to the Treasury
copies of records or reports required under the SWDA, the Marine
Protection, Research and Sanctuaries Act, the Clean Air Act, the
Clean Water Act, the Atomic Energy Act, the Uranium Mill Tail-
ings Radiation Control Act, the Toxic Substarces Control Act, or
the Safe Drinking Water Act.

Allocation to Superfund

Revenues from the tax (technically, amounts equivalent to these
revenues) would be allocated to the Superfund under the appropri-
ate provision of CERCLA.

Effective date

The tax would be effective for hazardous waste received for dis-
posal or placed into long-term storage on or after January 1, 1986
(i.e., on a prospective basis only).2?

Study

The amendment would require the Secretary of the Treasury, in
consultation with the EPA Administrator, to submit to Congress
not later than January 1, 1987, and annually thereafter through
1989, (1) a report on the amount of revenues being collected by the
environmental toxics tax imposed under the amendment, and (2)
the Secretary’s recommendations (if any) for changes in the tax.
These would include recommended changes in order to (a) raise the
amount of revenue originally anticipated from the tax, (b) ensure

27 The amendment does not specifically impose tax on the long-term storage of hazardous
waste; however, it is understood that such a tax is intended.

28 For purposes of implementing these rules, in the case of fungible wastes, a “last-in first-
out” presumption would apply.

29 The amendment does not contain a specific termination date for the tax; however, the trust
fund itself would be extended for five years only (i.e., through September 30, 1990). Additionally,
authority to collect all Superfund taxes would expire when aggregate revenues during the reau-
thorization period reached $7.5 billion.
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that the tax is discouraging the environmentally unsound disposal
of waste, and (c) ensure that the tax is being collected with maxi-
mum administrative feasibility. The Treasury Secretary would fur-
ther be required to study and recommend to Congress whether tax
should be imposed on (1) releases of certain pesticides identified
under the Federal Insecticide, Fungicide, and Rodenticide Act, and
(2) chemicals which, according to the International Agency For Re-
search on Cancer, have substantial evidence of carcinogenicity.

Corporate net receipts tax

General rules.—The amendment would impose a 0.014 percent
tax on the net receipts of any corporation in excess of $75 million
for any taxable year. Net receipts would be defined as the excess (if
any) of gross receipts over the costs of goods sold by the taxpayer
for the taxable year.

For purposes of the net receipts tax, all members of a controlled
group of corporations 3° would be treated as one taxpayer. A simi-
lar rule would apply, under Treasury regulations, to trades or busi-
nesses (whether or not incorporated) which are under common con-
trol. The tax would apply to an unrelated business (within the
meaning of Code sec. 512) of a tax-exempt orgnaization to the
extent that net receipts from unrelated trades or businesses exceed-
ed $75,000,000

Effective date.—The net receipts tax would be effective for tax-
able years beginning after December 31, 1985.

Termination date.—The tax would not apply to any taxable year
beginning after December 31, 1990. Authority to collect the petrole-
um, feedstock chemical, waste end and corporate net receipts taxes
would terminate earlier if total Superfund revenues during the re-
authorization period equal or exceed $7.5 billion.

Allocation to Superfund.—Revenues from the net receipts tax
(technically, amounts equivalent to these revenues) would be depos-
ited in the Superfund.

Study of imported derivatives tax

In connection with extending and expanding the chemical feed-
stocks tax, the amendment would direct the Treasury Department
to study the economic effects of the feedstocks tax and the feasibili-
ty and desirability of imposing a tax on imported derivatives of
substances subject to the tax. This study would be required to de-
velop the methodology for selecting the list of substances and to
list the substances which would be subject to such a tax and their
corresponding item numbers in the Tariff Schedules of the United
States. The International Trade Commission (“ITC”) would further
be directed to study the trade effects of the feedstocks tax with and
without a tax on imported derivatives and the means of making a
tax on derivatives compatiable with current international trade
agreements. The Treasury would be required to submit the list of
potential taxable substances by March 1, 1985, and the full Treas-
ury report would be due June 1, 1985. The ITC report would be due
4 months after the Treasury list is submitted.

30 Determined using a 50-percent test and vnthout regard to the special rules regardmg insur-
ance companies (sec. 1563(a)X4)) and t: ’ trusts (sec. 1
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C. S. 596 (Sen. Bradley)3'—“Superfund Extension and
Improvement Act of 1985”

Overview

S. 596 (“The Superfund Extension and Improvement Act of
1985”), introduced by Senator Bradley, is intended to provide $7.5
billion of financing for the Superfund over a five-year period. Fi-
nancing is derived from three primary revenue sources: (1) an ex-
tension of the petroleum and feedstock chemicals taxes at present
law rates; (2) a waste end tax identical to that provided in S. 14,
introduced by Senators Moynihan and Bentsen; (3) a net receipts
tax on corporations with annual gross revenues in excess of $50
million. Financing would also include $44 million per year of gen-
eral revenue appropriations. The non-tax aspects of the bill are
generally identical to S. 51, as reported by the Committee on Envi-
ronment and Public Works (discussed in section IV, above); howev-
er, the bill would also include a target cleanup schedule for Super-
fund sites.

Petroleum and feedstock chemicals taxes

The bill would extend the petroleum and feedstock chemicals
taxes at their present law rates, from October 1, 1985, through Sep-
tember 30, 1990. These taxes would terminate earlier than Septem-
ber 30, 1990, if the Secretary of the Treasury, in a manner pre-
scribed by regulations, reasonably estimates that the sum of the
amounts received in the Treasury by reason of the petroleum, feed-
T.tock chemicals, and waste end taxes will equal or exceed $7.28 bil-

ion.

Waste end tax

A waste end tax identical to that included in S. 14 would be im-
posed under the bill (see description of S. 14 above). This tax would
be effective from January 1, 1986, through September 30, 1990.

Corporate net receipts tax

Imposition of tax.—The bill would impose a tax on the net re-
ceipts of any corporation which has a gross receipts in excess of $50
million for any taxable year. The tax would be imposed at a rate of
0.083 percent of taxable net receipts, defined as the excess (if any)
of gross receipts over the cost of goods sold by the taxpayer for the
taxable year. The method for determining cost of goods sold for
purposes of this tax would be established by Treasury regulations.

For purposes of the net receipts tax, all members of a controlled
group of corporations would be treated as one taxpayer. A con-
trolled group would be determined using a 50-percent test without
regard to the special rules regardmg Insurance companies (sec.
1563(a)(4)) and tax-exempt employees’ trusts (sec. 1563(e)3XC)). A
similar rule would apply, under Treasury regulations, to trades or
businesses (whether or not incorporated) which are under common
control. The tax would apply to unrelated business taxable income
(within the meaning of Code sec. 512) of a tax-exempt organization,

31 As a result of a clerical error, an identical bill was also introduced as S. 607.
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but only when gross receipts from unrelated trades or businesses
exceeded $50 million.

Effective date.—The net receipts tax would be effective for tax-
able years beginning after December 31, 1985.

Termination date.—The tax would not apply to any taxable year
beginning after December 31, 1990.

Trust fund provisions

The trust fund provisions of the bill are identical to those of S.
51, as reported by the Committee on Environment and Public
Works (see description of S. 51 above.) Thus, the bill would author-
ize general revenue appropriations to the Superfund of $44 million
per year for fiscal years 1986 through 1990 and would retain the
present law Superfund expenditure purposes.

The bill would termiante the authority to collect all Superfund
taxes when, and if, cumulative Superfund revenues (not including
interest, cost recoveries, and fines) during the reauthorization
period total $7.5 billion.

Non-tax provisions

The non-tax provisions of the bill are similar to S. 51, as reported
by the Committee on Environment and Public Works. However,
the bill also includes a specific cleanup schedule for Superfund
sites, which sets a goal of completing remedial action at all facili-
ties listed on the National Priorities List (as of the date of enact-
ment), to the maximum extent practicable, within five years. This
would be accomplished by commencing remedial investigations and
feasibiliity studies for these facilities at a rate of 130 or more facili-
ties per year, and commencing actual remedial actions, at an equiv-
alent rate, beginning at 1986. The bill would also set a goal of
adding 1,600 new facilities to the National Priorities List by Janu-
ary 1, 1988, with investigations and studies of these sites being con-
ducted at a target rate. Finally, the bill would require that prelimi-
nary assessments of all facilities listed on the Emergency and Re-
medial Response Information System (ERRIS) list as of the date of
enactment be completed by January 1, 1987.

D. S. 886 (Sen. Proxmire)—‘“Hazardous Waste Reduction Act of
1985”

Overview

S. 886 (“The Hazardous Waste Reduction Act of 1985”), intro-
duced by Senator Proxmire, would impose a tax on all forms of
land and ocean disposal of hazardous waste which are regulated by
the Resource Conservation and Recovery Act (RCRA). The tax
would be imposed at a rate of $20 per ton on disposal methods
other than injection wells, which would be taxed at a $5 per ton
rate. Hazardous waste rendered nonhazardous within one year of
receipt at a treatment, storage, or disposal facility would receive a
full credit for the tax paid on such waste. The tax is intended to
raise $286 million per year, as part of a comprehensive Superfund
financing package. The tax is intended to create economic incen-
tives for the treatment, as opposed to land disposal (other than un-
derground injection), of hazardous waste.
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Imposition of tax

The bill would impose tax on (1) the receipt of taxable hazardous
waste in any qualified hazardous waste management unit, (2) the
receipt of taxable hazardous waste for export or for ocean disposal
(pursuant to a permit under section 102 of the Marine Protection,
Research, and Sanctuaries Act of 1972 (33 U.S.C. 1412)), and (3) the
placement of any hazardous wastes in any other facility or loca-
tion. Taxable hazardous waste would mean hazardous waste (in-
cluding “toxic” and ‘“‘characteristic” waste) that is identified or
listed under section 3001 of the Solid Waste Disposal Act (SWDA)
as of the date of enactment of the bill, and which is not thereafter
delisted. The term “hazardous waste” would have the same mean-
ing provided by section 1004 of the SWDA and the regulations
thereunder. Thus, substances (including household wastes) which
are not treated as hazardous wastes under section 1004 would not
be subject to tax. If EPA lists or identifies additional hazardous
wastes under section 3001 of the SWDA after January 1, 1985, then
EPA would be required simultaneously to transmit to Congress rec-
ommendations concerning the taxation of such waste.?2

A qualified hazardous waste management unit is defined as (1)
the structure in or on which hazardous waste is placed, which
structure isolates the hazardous waste within a qualifying treat-
ment, storage, or disposal facility, or (2) if the waste is not placed
in or on a structure, the smallest area of land on or in which haz-
ardous waste is placed. Qualifying facilities are defined as those op-
erating pursuant to a permit or interim status under sec. 3005 of
the SWDA, or under the an equivalent State program authorized
by sec. 3006 of that Act.

The tax would not apply to placement of hazardous waste on the
premises of the person generating the waste, if the wastes are held
for a period shorter than that which would require the generator
to obtain a permit under the SWDA (generally 90 days). Further,
this tax would not apply to a waste generator who generates less
than 100 kilograms of hazardous waste in any calendar month
(small quantity generators). In addition, the tax would not apply to
facilities or locations (including wastewater storage or treatment
tanks) which are exempt from the permit, interim status, and
manifest requirements under subtitle C of the SWDA, as in effect
on the date of enactment of the bill.

Tax rates

General rate.—The tax would be imposed at a rate of $20 per ton
for taxable hazardous waste disposed of by any method other than
underground injection. This rate would apply to all other forms of
land disposal or storage (including landfills, surface impoundments,
waste piles, and land treatment), as well as to treatment facilities
which do not render waste nonhazardous within one year of receipt
(see discussion of exemptions from tax, below). The $20 per ton rate
would also apply to export or ocean disposal and to the placement

32 The bill further specifies that, in the case of solid wastes required to be studied under sec-
tion 8002(f) or (p) of the SWDA, no tax could be imposed unless provided by legislation.
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of taxable hazardous waste at non-RCRA facilities, including haz-
ardous waste treated or disposed of in violation of RCRA permits.

Special rate for underground injection.—A $5 per ton tax rate
would apply to taxable hazardous waste injected into an under-
ground well that is operating pursuant to a permit (or interim
status) under the SWDA, and for which a permit is also in effect
under part C of the Safe Drinking Water Act. The term “under-
ground injection well” has the same meaning as in the Safe Drink-
ing Water Act and the regulations promulgated thereunder.

Adjustment of tax rates.—The bill directs the Treasury Depart-
ment to adjust tax rates, beginning in 1986, if necessary, to ensure
the receipt of anticipated revenues. Under this provision, before
October 1, 1986 and each subsequent year of the reauthorization
period, the Treasury would be required to estimate the actual
amount of revenues to be derived from the tax during the fiscal
year beginning that October 1. (These estimates could be based on
the prior experience of the tax, together with other relevant infor-
mation.) If the estimated fiscal year revenues are less than $286
million, Treasury would be required to increase the tax rates for
that fiscal year by a percentage which Treasury estimates would
result in $336 million of revenues during the fiscal year. This ad-
justment would apply proportionately to the general $20 tax rate
and the $5 tax rate for disposal by underground injection.33

Exemptions from tax

As indicated above, various categories of wastes (including small
generator wastes, mining wastes, temporarily stored hazardous
wastes, and effluents discharged under Clean Water Act permits)
would be excluded from the definition of taxable hazardous waste
under the bill. The bill also provides the following exemptions from
otherwise applicable tax:

Treatment or conversion of hazardous waste.—An exemption
from tax (or a credit for tax paid) would be allowed for the quali-
fied treatment or conversion of taxable hazardous waste which is
completed within one year of after the first taxable receipt or
placement of the waste.34 Qualified treatment or conversion would
include any method, technique, or process which changes taxable
hazardous waste into a substance which is no longer a taxable haz-
ardous waste. The exemption would not apply to the application of
waste onto, or its incorporation into, the soil surface (“land treat-
ment”), or to any method which violates any substantive require-
ment of Federal or State law relating to the management of tax-
able hazardous waste, including requirements relating to dust sup-
pression and to hazardous waste used as a fuel. The exemption also
would not apply to qualified wastewater treatment facilities; these
facilities are the subject of a separate exemption (discussed below).

The treatment or conversion exemption would generally take the
form of a credit (or refund) for tax paid by the person accomplish-
ing the treatment or conversion at the time that the hazardous

33 The adjustment to a $336 million revenue level appears to be designed to compensate for
earlier revenue shortfalls and to ensure that aggregate revenues are at least equal to the origi-
nally intended level.

34The Treasury would promulgate rules for applying the one-year limitation to fungible haz-
ardous waste.
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waste was originally received at the qualified management unit (as-
suming that no previous credit is allowable to the same person for
the same waste). This credit (or refund) would be allowed in the
same manner as for an overpayment of the tax. If the qualified
treatment or conversion is completed before the time for payment
of tax, no tax would be imposed on the relevant waste.

Wastewater treatment facilities.—An exemption would be provid-
ed for certain wastewater treatment facilities that have a permit in
effect under section 402 of the Clean Water Act, and that are re-
quired to comply with ground water monitoring requirements gen-
erally applicable to facilities permitted under section 3005(c) of the
SWDA. A qualified wastewater treatement facilities is defined as a
surface impoundment which contains treated wastewater during
the secondary or tertiary phase of biological treatment, or which
holds treated wastewater between treatment and discharge. Effec-
tive November 8, 1988, this exemption would be limited to facilities
that are in compliance with the minimum technological require-
ments of the SWDA (sec. 3004(0)1)(A)), or that meet the SWDA re-
quirements relating to interim status surface impoundments.

Certain Superfund responses.—No tax would be imposed on the
receipt or placement of hazardous waste in the course of carrying
out any removal or remedial action under CERCLA, provided that
(1) the removal or remedial action is carried out in accordance with
a plan approved by the EPA or the State, and (2) the release or
threatened release which caused the removal or remedial action oc-
curred before October 1, 1985.

Movement from closed interim status facilities.—No tax would be
imposed on waste removed from a facility operating with interim
status under the SWDA, if such removaflis pursuant to an EPA
order closing the facility, and the waste is subsequently received at
a facility holding a permit under the SWDA (or an equivalent State
program).

Procedure and administration

Liability for tax.—The tax would be paid by the owner or opera-
tor of a qualified hazardous waste management unit; by the person
holding the permit for ocean disposal under section 102 of the
Marine Protection, Research, and Sanctuaries Act of 1972; or, in
the case of export, by the person exporting the taxable hazardous
waste. In the case of other placements of taxable hazardous waste,
tax would be imposed on the person placing the waste in the rele-
vant facility or location.

Timing of payment.—The tax would be due at the close of the
calendar quarter during which the waste became subject to tax.

Credits for prior payment.—Under Treasury regulations, if tax is
imposed with respect to any waste, and a second tax is subsequent-
ly paid upon the receipt of the waste at a qualified management
unit (or paid for wastes that are exported or burned at sea), then a
credit or refund would be allowed to the person who paid the first
tax. The amount of this credit would be limited to the lesser of the
tax imposed on the first taxable event or the tax paid by reason of
the second event. Such a credit (or refund) would be treated in the
same manner as an overpayment of tax; however, no interest
would be paid on credited (or refunded) amounts.
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If tax is first imposed upon the receipt of taxable hazardous
waste at a surface impoundment, and the waste is later received at
an underground injection well, a credit (or refund) would be al-
lowed for the amount by which the tax imposed upon receipt at the
surface impoundment exceeds the tax paid upon receipt at the un-
derground injection well (i.e., $15 per ton at the unadjusted tax
rates). Thus, the net tax on waste stored for more than a year prior
%0 underground injection would be $10 per ton ($20 plus $5 minus

15).

Credits or refunds would also be allowed where tax is paid with
respect to waste later subjected to qualified treatment or conver-
sion processes (see discussion of treatment or conversion exemption
above). This credit would not be allowed to duplicate an earlier
credit received under the rules described in the preceding para-
graphs.

Information reporting and recordkeeping requirements.—The bill
would require persons subject to tax to keep records and to comply
with rules and regulations prescribed by the Treasury Department
to ensure proper assessment and collection of the tax. The Treas-
ury would be directed to consult with the EPA and the Army Corps
of Engineers to ensure that records, statements, and returns for
tax purposes are consistent, to the extent possible, with the reports
required to be submitted to the EPA under the Solid Waste Dispos-
al Act, the Safe Drinking Water Act, and the Marine Protection,
Research, and Sanctuaries Act of 1972. As part of this coordination,
the Treasury could require any person who is required to maintain
records under those Acts to submit copies of such records (or re-
ports) or otherwise to make them available to the Treasury.

Allocation to Superfund

Revenues from the tax (technically, amounts equivalent to these
revenues) would be deposited in the Superfund under the appropri-
ate CERCLA provision.

Effective date

The tax would be effective for hazardous waste received, placed,
or exported on or after January 1, 1986.

Termination date
The tax imposed by the bill would expire on September 30, 1990.

Studies

The bill would require the Secretary of the Treasury to submit to
Congress, not later than April 1, 1986, a report on the implementa-
tion of the waste end tax. Additionally, not later than January 1,
1987, the Secretary of the Treasury would be required to submit to
Congress recommendations (if any) for a waste end tax that would
(1) raise $286 million per year, and (2) be designed to discourage
the disposal of hazardous wastes in an environmentally unsound
manner (and to accomplish this with maximum administrative fea-
sibility).
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E. S. 955 (Sens. Mitchell and Chafee)—“Superfund Revenue Act
of 1985”

Overview

This bill is intended to raise $7.5 billion for the Superfund (not
including interest and recoveries) over a five-year period, from the
following revenue sources: (1) an extension of the petroleum tax
(Code sec. 4611) at a 1.13 cent per barrel rate; (2) an extension of
the chemical feedstocks tax (sec. 4661) on the same taxable sub-
stances as under present law, but at higher rates that are indexed
for inflation (beginning in 1986); (3) a single-rate tax on the treat-
ment, storage, disposal, or export of hazardous waste (also indexed
for inflation); and (4) a tax on corporate earnings and profits (as de-
fined by the bill) in excess of $5,000,000 per year. Superfund financ-
ing would also include $187.5 million per year of general revenue
appropriations.

Petroleum tax

The bill would increase the present law environmental excise tax
on petroleum from 0.79 cents per barrel tax to 1.13 cents per
barrel, effective from October 1, 1985. This tax would apply
through September 30, 1990.

Tax on feedstock chemicals

Tax rates

The bill would impose tax on the same chemical feedstocks that
are taxed under current law (sec. 4661). However, tax rates would
be set at the lower of 1% percent of estimated wholesale price or
$5.35 per ton, in accordance with the following table (Table 9):

Table 9.—Chemical Tax Rates Under Present Law and Proposed
Rates Under S. 955

[Tax rates per ton, before any inflation adjustment]

Substance Present law Pr:aptoe:ed
Organic substances:
Acetylene $4.87 $5.35
Benzene 4.87 5.35
Butadiene 4.87 5.35
Butane 4.87 4.87
Butylene 4.87 511
Ethylene 4.87 5.35
Methane 3.44 3.44
Napthalene 4.87 5.35
Propylene 4.87 5.35
Toluene 4.87 514
Xylene 4.87 535
Inorganic substances:
Ammonia 2.64 2.64
Antimony 4.45 5.35




50

Table 9.—Chemical Tax Rates Under Present Law and Proposed
Rates Under S. 955—Continued

[Tax rates per ton, before any inflation adjustment]

Substance Present law Py r:;(;s;ed

Antimony trioxide........ccooeeieeireiinnnnns 3.75 5.35
Arsenic 445 5.35
Arsenic trioxide .. ’ 3.41 5.35
Barium sulfide .... . 2.30 5.835
Bromine 445 5.35
Cadmium 4.45 5.35
ChIOTINE....ccvicricinicinie e 2.70 3.03
Chromite 1.52 1.52
Chromium 445 5.35
Cobalt 4.45 5.35
Cupric oxide 3.59 5.35
Cupric sulfate... . 1.87 5.35
Cuprous oxide... 3.97 5.35
Hydrochloric acid 0.29 0.93
Hydrogen fluoride .. . 4.23 5.35
Lead oxide.... 4.14 5.35
Mercury " 4.45 5.35
4.45 5.35

0.24 3.03

4.45 5.35

Potassium dichromate .. 1.69 5.35
Potassium hydroxide.. 0.22 5.35
Sodium dichromate 1.87 5.85
Sodium hydroxide 0.28 2.79
Stannic chloride.. 2.12 5.35
Stannous chloride 2.85 5.35
Sulfuric acid 0.26 0.77
Zinc chloride 222 5.35
Zinc sulfate . 1.90 5.35

Starting in 1986, the rates specified in the table would be adjust-
ed for inflation. In the case of organic substances, the inflation ad-
justment for any year would be the percentage by which the aver-
age producer price index for basic organic chemicals, for the 12-
month period ending in September of the preceding year, exceeds
the comparable average of the index for the 12-month period
ending in September 1984. In the case of inorganic substances, the
inflation adjustment for any year would be the percentage by
which the average producer price index for basic inorganic chemi-
cals for the 12-month period ending in September of the preceding
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year, exceeds the comparable averages for the 12-month period
ending in September 1984.35

Effective date

The amendments to the tax on feedstock chemicals would be ef-
fective on October 1, 1985.

Termination date
The tax would expire on September 30, 1990.
Tax on hazardous waste

Imposition of tax

The bill would impose a tax on (1) the receipt of hazardous waste
at any qualified hazardous waste facility, and (2) the export of haz-
ardous waste.

Hazardous waste subject to the tax would include any waste
having the characteristics identified under or listed pursuant to
section 3001 of the Solid Waste Disposal Act (SWDA) as in effect on
the date of enactment of the bill, other than waste the regulation
of which has been suspended by Congress.

Qualified hazardous waste facilities would mean any facility (in-
cluding disposal and other facilities): (1) which qualifies for authori-
zation to operate under section 3005(e) of the SWDA, or (2) which
has a valid permit under section 3005 of that Act (or a State pro-
gram authorized by section 3006 of the SWDA).

Tax rates

The tax would be imposed at a flat rate of $3.65 per metric ton
(approximately 1.1 English tons) of hazardous waste subject to the
tax.

The tax would generally be imposed on the full amount of waste
received at a hazardous waste facility. However, in the case of on-
site waste water treatment facilities, the taxpayer could elect to
have tax imposed on the amount of hazardous waste generated at
the site (which excludes non-hazardous materials added to the
waste stream prior to treatment).

The tax rate would be adjusted for inflation, beginning in calen-
dar year 1986, by increasing the $3.65 tax rate by the percentage (if
any) by which the GNP implicit price deflator for the preceding
calendar year exceeds the deflator for calendar year 1984.

Procedure and administration

Liability for tax.—The tax would be imposed on the owner or op-
erator of the qualified hazardous waste facility, or, in the case of
export, on the exporter of hazardous waste.

Avoidance of double tax.—The bill specifies that no tax is to be
imposed upon the receipt or export of hazardous waste directly
from one or more qualified hazardous waste facilities.

35 Tax rates would not be reduced below the levels shown in Table 9, even if the producer
price index declines.
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Effective date

The tax would be effective for hazardous waste received or ex-
ported after September 30, 1985.

Termination date
The tax would terminate on September 30, 1990.

Environmental tax on corporate earnings and profits

Imposition of tax.—The bill would impose an environmental tax
equal to .003 (i.e., 0.3 percent) of corporate earnings and profits in
excess of $5,000,000 in any taxable year. This tax would be imposed
on all corporations other than S corporations, regulated investment
companies (RICs), and real estate investment trusts (REITS).

In computing earnings and profits for purposes of the tax, no re-
duction would be allowed for any distribution made to a sharehold-
er after September 30, 1985, with respect to the corporation’s stock.
If a corporation has an earnings and profits deficit for any taxable
year after the effective date, then such deficit would be used to
reduce its earnings and profits (if necessary below zero) for the
next taxable year (i.e., perpetual carryforward).

The environmental tax on corporate earnings and profits would
be in addition to, and independent of, any other tax. The tax could
not be reduced by otherwise available income tax credits.

Effective date.—The tax on corporate earnings and profits would
be effective for taxable years ending after September 30, 1985. For
taxable years which include October 1, 1985, tax would be imposed
on that portion of earnings and profits which is proportional to the
number of days in the corporation’s taxable year which falls after
September 30, 1985.

Termination date.—The tax would not apply to any taxable year
ending after September 30, 1990.

Trust fund provisions

The bill would allocate revenues from each of the taxes described
above (technically, amounts equivalent to these revenues) to the
Superfund, under the appropriate CERCLA provision. In addition,
appropriations of $187.5 million per year would be authorized from
general revenues, for fiscal years 1986 through 1990.

F. 8. 957 (Sens. Bentsen and Wallop)—“Superfund Excise Tax
Act of 1985”

QOverview

This bill would impose a tax on the sale, lease, or import of tan-
gible personal property by the manufacturer or importer of the
property, with revenues from this tax being allocated to the Super-
fund. No tax would be imposed on manufacturers or importers with
less than $100,000 of annual gross receipts from the otherwise tax-
able sale, lease, or import of tangible personal property. A credit
against the tax would be allowed for a proportionate fraction of
direct material purchases during the taxable year (i.e., the tax
would function similarly to a value added tax). Exports of taxable
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property would be exempt, as would sales or imports by tax-exempt
entities.

The rate of tax is not specified by the bill. The Secretary of the
Treasury is required to determine the tax rate which would raise
the amount of revenue necessary to finance the Superfund in any
fiscal year.

Imposition of tax

The bill would impose tax on (1) the sale or leasing of tangible
personal property in the United States, and (2) the importing of
tangible personal property into the United States, by any taxable
person in connection with a trade or business. The tax would be
imposed upon the manufacturer of tangible personal property (in
the case of sale or leasing) or (in the case of imports) on the import-
er of such property.

For purposes of the tax, “manufacturing” would be defined as ac-
tivities in which labor or skill is applied by hand or machinery to
produce a new, different, or useful substance or acticle of tangible
personal property, including activities such as making, fabricating,
processing, refining, mixing, and compounding. The bill further
specifies that manufacturing is to include the production of raw
materials. Manufacturing would not include services incidental to
the storage or transportation of property; the incidental prepara-
tion of property by a retailer or wholesaler (including routine as-
semblage); or the production (i.e., growing, harvesting, etc.) of un-
processed agricultural products (except timber) or unprocessed food
products.

The tax would be limited to manufacturers or importers with an
aggregate taxable amount of $100,000 or more for the relevant tax-
able period (generally, the taxable year). For purposes of this rule,
all members of affiliated groups of corporations (under sec. 1504(a))
would be treated as one taxpayer. Under Treasury regulations, all
trades or businesses which are subject to common control (whether
or not incorporated) would be treated as a single taxpayer.

Tax rate and taxable amount

The tax would be imposed on the sale price charged by the seller
of property to the purchaser thereof, including all items payable to
the seller, but excluding the tax imposed under the bill, and any
separately stated transportatioh charges. In the case of leases, the
tax would be imposed on gross lease payments received during the
taxable period. Imports would be taxed according to their customs
value plus customs and other duties. If no such value exists, then
tax would be imposed on the fair market value. Any taxable
amount would be treated as received at the time that the taxpayer
would recognize such amount under its general method of account-
ing.

A credit would be allowed against the tax for purchases of direct
materials during any taxable period.?¢ This credit would be equal

36 The bill does not specifically define “direct materials.” It appears that the term would in-
clude tangible personal property and raw materials used directly to manufacture taxable prop-
erty and property that otherwise would be taxable for the export exemption. Taxpayers that sell
or lease property for export could not include separately stated transportation charges in com-
puting the credit.
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to the excess of (1) purchases of direct materials during the taxable
period, over (2) the amount of such purchases divided by the sum of
1 plus the applicable rate of tax under the bill, with this excess fur-
ther being reduced by an amount equal to the tax rate times
$100,000. Excess credits under this provision would be treated as
overpayments of tax arising on the due date of the relevant return
(if later, the date on which the return is actually filed).37

The bill does not specify the applicable rate of tax. Tax would be
imposed at the rate which the Secretary of the Treasury deter-
mines to be necessary to collect a sufficient amount of revenue to
finance the Superfund for the fiscal year in question.38

Exemptions

No tax would be imposed on any property exported from the
United States. Additionally, no tax would be imposed on the sale or
importation of property (1) by the United States or any State or po-
litical subdivision (including the District of Columbia and U.S. pos-
sessions), or any agency or instrumentality thereof, or (2) by any
organization that is exempt from Federal income taxation, except
to the extent of transactions associated with an unrelated taxable
businesses.

As indicated above, no tax would be imposed on persons having
an gagdgregate taxable amount of less than $100,000 for any taxable
period.

Procedure and administration

The taxable period for any taxpayer would generally be the tax-
payer’s taxable year for income tax purposes; if no such year exists,
the calendar year would be used. A taxpayer could also elect to use
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