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INTRODUCTION

The Senate Committee on Finance has scheduled public hearings
on June 20-21, 1983, on two bills relating to equality of retirement
and certain other economic or tax-related provisions of Federal
laws.

S. 19 (“Retirement Equity Act of 1983,” introduced by Senators
Dole, Long, Heinz, Danforth, Wallop, and others) relates to equality
of economic and tax opportunities for women and men under re-
tirement plans. S. 888 (“Economic Equity Act of 1983,” introduced
by Senators Durenberger, Packwood, Baucus, Wallop, Heinz, Mitch-
ell, Matsunaga, and others) relates to tax and retirement matters
(Title I), dependent care program (Title II), nondiscrimination in in-
surance (Title III), regulatory reform and gender neutrality (Title
IV), and child support enforcement (Title V).

The first part of the pamphlet is a summary of the bills. This is
followed in the second part with a more detailed description of
present law and the provisions of the bills, with the similar provi-
sions of S. 19 and S. 888 described together.
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I. SUMMARY

1. S. 19—Senators Dole, Long, Heinz, Danforth, Wallop, and
Others

“Retirement Equity Act of 1983”

Service takern into account under pension, profit-sharing, and stock
bonus plans

The bill would reduce from 25 to 21 the maximum age require-
ment that a pension, profit-sharing, or stock bonus plan may
impose as a condition of plan participation and would require that
a plan provide credit for certain periods of maternity or paternity
leave.

Surviver benefits under pension, etc., plans

The bill would amend the joint and survivor annuity rules (1) to
require that a participant’s spouse consent to a participant’s elec-
tion not to receive a joint and survivor annuity; and (2) to require
that if a survivor benefit is payable under a plan, then the benefit
is payable to the spouse who was married to the participant at the
time annuity payments began.

Cash out of certain benefits under pension, etc., plans

The bill would permit a pension, etc., plan to cash out a separat-
gd participant’s benefit if the value of the benefit does not exceed
3,500.

Assignment or alienation of benefits under pension, etc., plans

The bill would make it clear that ERISA does not prohibit the
assignment or alienation of benefits in the case of a judgment,
decree, or order relating to child support, alimony payments, or
marital property rights, pursuant to a State domestic relations law.
The bill would also establish a separate benefit for the divorced
spouse of a plan participant in a pension, etc., plan. Conforming
changes are made to the rules governing taxability of plan distribu-
tions and the rules permitting such distributions to be rolled over
to other eligible retirement plans.

Notice of forfeitability of benefits

Present law requires that a plan furnish a participant with a
statement of benefits under certain circumstances. The bill would
require that the statement include a notice of any benefits that are
aorfeitable in the event the participant dies before a particular

ate.

(3)
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2. S. 888—Senators Durenberger, Packwood, Baucus, Wallop,
Heinz, Mitchell, Matsunaga, and Others

“Economic Equity Act of 1983”

Title I—Tax and Retirement Provisions Generally

Service taken into account under pension, etc., plans

The bill would reduce from 25 to 21 the maximum age a pension,
etc., plan can require an employee to attain as a condition of be-
coming a participant in the plan. Additionally, a plan would not be
permitted to ignore service after age 21 for purposes of the deter-
mining the vested portion of a participant’s benefit. The bill would
also provide rules relating to crediting of service for the participa-
tion, vesting, and benefit accrual requirements in cases in which
an employee is absent from work on approved maternity or pater-
nity leave.

Surviver benefits under pension, etc., plans

Under the bill, a pension, etc., plan would be required to provide
a survivor annuity for a participant’s surviving spouse if the par-
ticipant dies before the annuity starting date and the participant
has at least ten years of service for vesting purposes. The amount
of the survivor annuity would be computed as if the participant
had survived until the day after the annuity starting date. In addi-
tion, if a survivor annuity is payable, the bill would require that
the annuity be provided to the spouse who was married to the par-
ticipant on the annuity starting date.

The election not to take a joint and survivor annuity would be
changed to require that both the participant and the participant’s
spouse make the election.

Assignment or alienation of benefits under pension, etc., plans

The bill would clarify that ERISA does not prohibit the assign-
ment or alienation of benefits in the case of a judgment, decree, or
order relating to child support, alimony payments, or marital prop-
erty rights, pursuant to a State domestic relations law. State law
providing for the right to such payments would not be preempted
by Federal law.

Individual retirement accounts

The bill would provide that, for a married couple, the limits on
the deduction for contributions to an IRA would be based on the
compensation of the spouse whose compensation is greater. The bill
would also permit alimony includible in gross income to be includ-
ed in compensation for purposes of the IRA deduction limits.

Civil Service Retirement System

The bill would provide that the former spouse of a Federal civil-
ian employee would be entitled to an annuity if the former spouse
was married to the employee for at least ten of the employee’s
creditable years of service. The annuity would be equal to 50 per-
cent of the annuity to which the employee is entitled (or a propor-
tionate share of 50 percent of the annuity). As under present law,
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this provision would not apply if the terms of any court decree or
order of divorce, annulment, or legal separation required payments
be made to another person. No such annuity would be payable if
the former spouse remarries before age 60.

Under the bill, a former spouse of a Federal civilian employee
would be entitled to a survivor annuity unless a court decree or
order has been issued that otherwise concerns the annuity. This
rule would only apply if the former spouse was married to the em-
ployee for at least ten of the employee’s years of creditable service.
The annuity would equal 55 percent of the annuity to which the
employee would be entitled (or a proportionate share of 55 percent
of the annuity).

If a survivor annuity is provided to a former spouse, the bill
would require that a survivor annuity for any other spouse or
former spouse of an employee cannot exceed the maximum availa-
ble survivor annuity reduced by the survivor annuity paid to the
former spouse. The maximum available survivor annuity would be
55 percent of the employee’s annuity. The survivor annuity to a
former spouse would terminate if the former spouse dies or remar-
ries before age 60.

Under the bill, an election to waive or to reduce a survivor annu-
ity could be made only by the employee and the employee’s spouse
or former spouse. This election would be required to be made in
writing before a notary public. The Office of Personnel Manage-
ment could permit the employee to make the election without the
spouse or former spouse if the employee establishes that the spouse
or former spouse cannot be located.

The bill would provide that the former spouse of an employee
would be entitled to a portion of an employee’s lump sum benefit
paid upon termination from service.

Targeted jobs credit for displaced homemakers

The targeted jobs tax credit, which applies to wages paid to eligi-
ble individuals who begin work for the employer before January 1,
1985, currently is available on an elective basis for hiring individ-
uals from one or more of nine target groups. The credit is equal to
50 percent of the first $6,000 of qualified first-year wages and 25
percent of the first $6,000 of qualified second-year wages paid to a
member of a targeted group.

The bill would add displaced homemakers as a targeted group,
for purposes of the targeted jobs credit. This provision would apply
to amounts paid or incurred after enactment to displaced home-
makers who begin to work for the employer after that date.

Increase in zero bracket amount for heads of household

Under present law, a head of household has a zero bracket
amount of $2,300 (the same as a single person).

The bill would increase the zero bracket amount for heads of
household to $3,400 (the same as married taxpayers filing jointly).
This provision would apply in taxable years beginning after 1983.
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Title II—Dependent Care Program
Child and dependent care credit

Present law provides a nonrefundable tax credit for a portion of
employment-related dependent care expenses paid by an individual
who maintains a household that includes one or more qualifying
individuals (i.e., dependents under the age of 15 or physically or
mentally incapacitated dependents or spouses). The maximum
credit is equal to 30 percent of employment-related expenses of in-
dividuals with $10,000 or less of adjusted gross income (up to $720
if there is one qualifying individual or $1,440 if there are two or
more qualifying individuals). The maximum 30-percent credit rate
is reduced (but not below 20 percent) by one percentage point for
each $2,000 (or fraction thereof) of adjusted gross income above
$10,000 so that the credit rate would be 20 percent for taxpayers
with incomes of $40,000 or more.

The bill would make the credit refundable (i.e., allow the amount
of the credit to exceed a taxpayer’s tax liability) and increase the
percentage of employment-related expenses that qualify for the
credit. The credit would be equal to 50 percent of employment-re-
lated expenses of individuals who have $10,000 or less of adjusted
gross income (for a maximum credit of $1,200, if there is one quali-
fying individual, and $2,400, if there are two or more qualifying in-
dividuals). The 50-percent credit rate would be reduced (but not
below 20 percent) by one percentage point for each full $1,000 of ad-
Jjusted gross income above $10,000.

Tax treatment of dependent care organizations

Present law generally exempts from Federal taxation organiza-
tions that are organizeciY or operated exclusively for religious, chari-
table, educational, or certain other enumerated purposes. There is
not a specific tax exemption for dependent care organizations.

The bill would provide a Federal tax exemption for certain de-
pendent care organizations.

Child care information and referral services

The bill would establish a grant program to assist public or pri-
vate nonprofit organizations in the establishment or operation of
community-based child care information and referral centers. An
appropriation of $8,000,000 per fiscal year would be authorized for
the purpose of carrying out this program. Any one applicant could
gg%e{i}w{;% a maximum grant, for any fiscal year, of no more than

Title IlI—Nondiscrimination in Insurance

The bill would declare that it is the policy of the United States
that no insurer should be allowed to refuse to make insurance
available on the basis of race, color, religion, sex, or national
origin, or to engage in certain other discriminatory activity.

Unlawful discriminatory acts

Under the bill, certain acts of an insurer would be defined as un-
lawful discriminatory acts and would be prohibited. Generally, dis-
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crimination on the basis of race, color, religion, sex, or national
origin would be prohibited in all aspects of the negotiation and
pricing of insurance. In addition, an insurer could not publish
statements indicating a policy of discrimination in the availability
or terms of insurance products.

With respect to existing contracts, the bill would forbid charges
for, or collection of premiums based on, discriminatory criteria.
Similarly, with respect to existing contracts, the bill would prohibit
the determination or the payment of benefits based on discrimina-
tory criteria. An insurer could modify premiums and could increase
(but not decrease) benefits under existing contracts if clearly neces-
sary to comply with the requirements of the bill. A pension plan
could be considered an insurer under the bill.

The bill would not prevent an insurer who provides insurance
coverage solely to persons of a single religious affiliation from con-
tinuing to provide coverage on that basis.

Enforcement

The bill would provide for State or local enforcement of applica-
ble State or local antidiscrimination laws before a civil action could
be brought against an insurer. In addition, the bill would provide
that either the aggrieved person or the Attorney General could
bring a civil action against the insurer or any other person who
violates the provisions of the bill. The bill provides for certain judi-
cial relief if an insurer has committed a discriminatory action.

Title IV—Regulatory Reform and Gender Neutrality

The bill generally would require the head of each Federal agency
to conduct a review of agency rules, to revise those which make
gender based distinctions so that they are neutral to the extent
practible, and to submit to the Congress legislative proposals and
an annual progress report.

In addition, the bill would alter the present gender construction
rule in the U.S. Code to remove the existing reference to “mascu-
line gender” and “feminine gender.”

Title V—Child Support Enforcement

The bill would provide that the purpose of the child support en-
forcement program under the Social Security Act is to assure com-
pliance with obligations to pay child support to each child in the
United States living with one parent.

Collection of past-due support from Federal tax refunds

Present law authorizes States to notify the IRS of absent parents
who owe past-due child support to children receiving AFDC.
Amounts then are withheld from the absent parents’ Federal
income tax refunds and used to reimburse the Federal government
and State governments for AFDC paid to the children. The bill
would provide that the States could use the same procedure on
behalf of children not receiving AFDC.



Child support clearinghouse

The bill would require a State plan for child support to provide
that the State will maintain a child support clearinghouse or com-
parable procedure. Any child support payments issued, modified, or
enforced after December 31, 1983, would be recorded and paid
through the State’s child support clearinghouse.

Strengthening of State child support enforcement procedures

The bill would require that a State, as a condition to having an
approved child support plan, (1) seek medical support for children
for whom it is seeking financial support when available at a rea-
sonable cost through employer-provided health insurance; (2) pro-
vide for mandatory wage assignments in the case of delinquent
child support; (3) impose liens against property and es*ates when
child support payments are delinquent; (4) provide for offset
against tax refunds, if the State imposes income taxes, to collect
past-due support; and (5) establish quasi-judicial or administrative
procedures to establish and enforce support orders. In addition, a
State would be required to implement at least three of the follow-
ing: (1) voluntary wage assignments for payment of support obliga-
tions; (2) the use of highly accurate scientific testing to determine
paternity; (3) authorization for a court to require a security, bond,
or other guarantee to secure child support obligations; (4) a proce-
dure for establishing paternity without the participation of the al-
leged father if he refuses to cooperate in establishing paternity;
and (5) a standard to measure the ability of absent parents to make
support payments and guidelines to insure the similarity of support
orders in similar situations.

Exceptions to discharge in bankruptcy

The bill would amend the Bankruptcy Act to provide that a dis-
charge in bankruptcy would not discharge an individual debtor
from any debt to a spouse, former spouse, or child of the debtor, for
alimony to, maintenance for, or support of such spouse or child,
without regard to whether the debt is in connection with a separa-
tion, divorce decree, or property settlement agreement.

Allotment of Federal pay for child and spousal support

The bill would establish a Federal pay allotment procedure with
respect to child support payments and child and spousal support
payments owed by Federal employees under certain support orders
and subject to certain limitations.



I1. DESCRIPTION OF THE BILLS

A. Periods of Employee Service Taken Into Account (Secs. 2 and
3 of 8. 19 and Secs. 106 to 108 of S. 888)

Present Law
In general

If a pension, profit-sharing, or stock bonus plan qualifies under
the tax law! then (1) a trust under the plan is generally exempt
from income tax, (2) employers are generally allowed deductions
(within limits) for plan contributions for the year for which the
contributions are made, even though participants are not taxed on
plan benefits until the benefits are distributed, (3) benefits distrib-
uted as a lump sum distribution are accorded special long-term
capital gain or 10-year income averaging treatment, or may be
rolled over, tax-free, to an individual retirement account (IRA) or
to another qualified plan, and (4) limited estate and gift tax exclu-
sions may be available.

Minimum participation, vesting, and benefit accrual requirements

In general

Under a pension plan, benefits are provided to plan participants
under formulas that determine the amount of the benefit a partici-
pant may earn, the portion of that benefit that has been earned,
and the portion of the earned benefit that is nonforfeitable. Accord-
ingly, plans provide rules for determining whether an employeq is
a plan participant (the employee participation rules), for measuring
benefits (the benefit formula), for determining the portion of the
benefit that has been earned (the benefit accrual rules), and for de-
termining the nonforfeitable percentage of a participant’s benefit
(the vesting schedule).

Under present law, a pension, etc., plan must satisfy certain
minimum standards relating to the conditions under which employ-
ees may be excluded from plan participation, to the formula under
which plan benefits are accrued, and to the vesting schedule. The
participation standards limit exclusions based on the age and
period of service completed by an employee.? The benefit accrual
standards are based upon the number of years of plan participa-
tion. The vesting standard is generally based upon the number of
years of service with the employer completed by the employee.

'Sec. 401(a) of the Code. S

2In addition, the Code provides participation rules for qualified pension, etc., plans. These
I"I;IBS aire designed to require that qualified plans provide participation to a broad cross-section
of employees.

(9
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Participation

Under present law® a qualified pension, etc., plan generally may
not require, as a condition of plan participation, that an employee
to complete more than one year of service or attain an age greater
than 25.4

In general, for purposes of the participation requirements, the
term “year of service” generally means a 12-month period during
which an employee has worked at least 1,000 hours.5 The first 12-
month period is measured from the date the employee enters serv-
ice. Accordingly, an employee has fulfilled the year of service re-
quirement if at least 1,000 hours of service are completed by the
first anniversary date of employment. Later 12-month periods may
be based on the plan year.

In general, all years of service with the employer maintaining
the plan must be taken into account for purposes of the minimum

" participation requirements. No credit need be provided, however,
for periods during which an employee is considered to have a break
in service. In some cases, an employee who returns to an employer
after a break in service may lose credit for pre-break service.

A plan may provide that a 1-year break in service occurs in a 12-
month measuring period in which the employee does not complete
more than 500 hours of service.® If an employee has incurred a 1-
year break in service, the plan may require a 1-year waiting period
before reentry. Upon reentry, the employee’s pre-break and post-
break service are generally required to be aggregated, and the em-
ployee is to receive full credit for the waiting period service if any
part of the employee’s benefit derived from employer contributions
was vested or if the number of 1-year breaks in service is less than
the number of years of service completed before the break.? '

Vesting

The rules for plan qualification generally require that a plan
meet one of three alternative minimum vesting schedules.® Under
these schedules, an employee’s right to benefits derived from em-
ployer contributions become nonforfeitable (vest) to varying degrees
upon completion of specified periods of service with an employer.®

Under one of the schedules, full vesting is required upon comple-
tion of 10 years of service (no vesting is required before the end of
the 10th year).1° Under a second schedule, vesting begins at 25 per-
cent after completion of five years of service and increases gradual-
ly to 100 percent after completion of 15 years of service.!! Under

38ec. 410(a) of the Code.

*Accordingly, an employee may not generaliy be excluded from plan participation on the basis
of le h of service if the has completed one year of service and may not generally be
excluded on the basis of age if tﬂe employee has attained age 25. An em;l; ogee who has complet-
ed one year of service and who has attained age 25 may, however, be excluded from plan partici-
pation on other grounds (for example, a plan may be limited to employees within a particular
Job classification).

5Sec. 41(aX3) of the Code.

“Sec. 410(aX5) of the Code.

7Sec. 410(ak5) of the Code.

*Sec. 4li(a) of the Code.

- *An employee’s right to benefits derived from employee contributions is immediately nonfor-

fei 4
108ec. 41l(aX2XA) of the Code.
11Sec. 41l(aX2XB) of the Code.
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these two vesting schedules, all years of service with the employer
maintaining the plan after attainment of age 22 generally must be
taken into account for purposes of determining an employee’s
vested percentage. The third schedule takes both age and service
into account, but in any event requires 50 percent vesting after 10
years of service and an additional 10 percent vesting for each year
thereafter until 100 percent vesting is attained after 15 years of
service.!? Under this schedule, all years of service with the employ-
er must be taken into account for purposes of determining an em-
ployee’s vested percentage if, during those years, the employee par-
ticipated in the plan.

Break in service rules also apply under the vesting rules. The
break in service rules applicable in determining the number of
years of service taken into account for vesting purposes under a de-
fined benefit plan!? are similar to the rules applicable for purposes
of determining the number of years taken into account for pur-
poses of determining plan participation. Special break in service
rules apply for purposes of the vesting rules in the case of a de-
fined contribution plan.'* Pre-break service is not taken into ac-
count under such a plan in determining the vested percentage of a
participant after a break in service.

Benefit accruals

Present law!® requires that a participant in a pension, etc., plan
accrue (earn) the benefit provided by the plan at certain minimum
rates. The accrual rules are designed to limit backloading of bene-
fits. Under a backloaded accrual schedule, a larger portion of the
benefit is earned in later years of service. Accordingly, under a
plan with backloaded accruals, an employee who separates from
service before reaching retirement age earns a disproportionately
lower share of the benefit.!¢

Maternity or paternity leave

For purposes of the minimum participation, vesting, and benefit
accrual requirements, a plan is not required to give an employee
credit for periods of time during for which the employee is not com-
pensated for maternity or paternity leave. A plan is not required to
credit more than 501 hours of service for paid maternity or paterni-
ty leave.

128ec. 4l1(aX2)C) of the Code.

!30ther than certain defined benefit plans funded solely with insurance contracts.

140r certain defined benefit plans funded solely with insurance contracts.

15Sec. 411(b} of the Code.

'SFor example, a plan’s benefit formula might provide a benefit equal to 2 percent of average
compensation multiplied by the number of years of plan participation. Under the minimum
standards, a plan’s acerual formula might provide that 2 1/7 percent of this benefit is earned for
each of the first 20 years of service and that 2 6/7 percent of the benefit is earned for each of
the next 20 years of service. An employee who separated after 20 years of service would have
earned 42 6/7 percent (2 1/7 percent X 20) of a benefit equal to 40 percent (2 percent X 20) of
average compensation. The benefit would be 17 1/7 percent of the employee’s average compensa-
tion (42 6/7 percent X 40 percent of average compensation). If the benefit accrual had been
equal for eac]geyear of plan participation (2 1/2 percent of the benefit per ggar of participation),
the benefit earned wou]i i X 2.5 percent X 40
percent).

d have been 20 percent of average compensation (
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Explanation of the Bills
S. 19

Maximum age condition

The bill would reduce from 25 to 21 the maximum age require-
ment that a plan may specify as a condition of plan participation.
Accordingly, under the bill, an employee who has attained age 21
could not be excluded from plan participation on the basis of age.
No change would be made with respect to the rules relating to the
maximum period of service a plan may require as a condition of
plan participation.!?

Maternity or paternity leave

The bill would amend the break in service rules to require that a
pension, etc., plan provide credit for certain periods of absence at-
tributable to (1) the birth of a child of the individual or (2) for pur-
poses of caring for such child during the period immediately follow-
ing the birth. Under the bill, solely for purposes of determining
whether a break in service has occurred under the minimum par-
ticipation standards, up to 501 hours of service which, but for the
absence would have been credited to the individual, will be treated
as hours of service. A credit of 501 hours during a 12-month meas-
uring period is sufficient to prevent a break in service.

Effective dates

For a plan that is not in existence on January 25, 1983, the provi-
sions would be effective for years ending after January 25, 1983.
For a plan that is in existence on January 25, 1983, the provisions
would be effective for years beginning after December 31, 1984.

S. 888

Maximum age condition

The bill would provide that a pension, etc., plan may not require,
as a condition of participation, completion of more than one year of
service or attainment of an age greater than 21 (whichever occurs
later).

Under the bill, a plan would not be permitted to ignore service
after age 21 for purposes of the minimum vesting requirements.

Maternity or paternity leave

For purposes of the minimum participation, vesting, and benefit
accrual requirements, the bill would provide that an employee
would be deemed to have performed 20 hours of service for each
week of approved maternity or paternity leave, whether or not the
employee is paid during the leave. Approved maternity or paterni-
ty leave would mean any period (up to 52 weeks) during which an
employee is absent from work by reason of pregnancy or the birth
of a child of the employee or for purposes of caring for a child of
the employee, provided the employer approves the leave. This

17Alsg, the bill would not change the special rule permitting a requirement of age 30 under a
plan maintained exclusively for the benefit of employees of certain tax exempt educational orga-
nizations (sec. 410(a)X1XB)ii) of the Code).
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credit of 20 hours per week, however, would not be required unless
the emdplotyee continues to perform services for the employer after
the end of the leave or offers to perform services but is not reem-
ployed by the employer.

If the period of approved leave exceeded 25 weeks during a 12-
month measuring period, the employee would be credited with
more than 500 hours and would not incur a break in service solely
because of the leave. If the period of approved leave extended for at
least 50 weeks, the employee would be credited with a full year of
serve for participation and vesting purposes and at least a partial
year of service for benefit accrual purposes.

Effective dates

The provisions relating to the maximum age condition would be
effective for plan years beginning more than ninety days after the
date of enactment.

The provisions relating to maternity or paternity leave would be
effective for plan years beginning more than one year after the
date of enactment.

B. Cash Out of Certain Accrued Benefits (Sec. 6 of S. 19)

Present Law

Under present law,!® in the case of an employee whose plan par-
ticipation terminates, a pension, etc., plan may ‘‘cash out” (i.e., pay
out the balance to the credit of a plan participant without the par-
ticipant’s consent) the benefit if the present value of the benefit
does not exceed $1,750. Generally, a cash out distribution from a
qualified pension, etc., plan can be rolled over, tax free, to an IRA
or to another qualified plan.!®

Explanation of the Bill

S 19
The bill would increase the limit on a cash out to $3,500 from

$1,750
Effective date

The provision would be effective for years ending after the date
of enactment.

C. Joint and Survivor Annuity Requirements (Sec. 4 of S. 19 and
Sec. 103 of S. 888)

Present Law

Under present law,2° if a participant elects benefits in the form
of an annuity under a plan and the participant is married for the
one year period ending on the date the annuity payments begin,
the benefit must be paid in the form of a qualified joint and survi-

18Sec. 411(aXTXB) of the Code.

1*If an employee’s benefit has been cashed out, the employee may be able to “buy back" the
years of service with respect to which the cash out was made if the employee resumes plan par-
ticipation. See sec. 411(aX7XC) of the Code.

20gac. 401(aX11) of the code.
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vor annuity unless the participant elects an annuity in another
form.2! A joint and survivor annuity provides benefits for the joint
lives of the participant and another individual and, after the death
of either, provides a benefit for the life of the survivor. Under a
qualified joint and survivor annuity, benefits are payable for the
joint lives of the participant and the participant’s spouse and, if
the spouse is the survivor, the survivor benefit must not be less
thanl one-half of the benefits payable during the joint lives of the
couple.

In the case of an employee who is eligible to retire before the
normal retirement age under the plan, and who has not retired, a
qualified joint and survivor benefit need not be provided under the
plan unless the employee affirmatively elected benefits in that
form. Thus, under present law, if the plan provides that no benefits
will be paid with respect to a participant who dies while still em-
ployed but after attaining the plan’s early retirement age, the plan
need not provide a survivor annuity to the participant’s spouse
unless the participant, prior to death, had made an affirmative
election with respect to the survivor annuity. Moreover, the plan
need not make this survivor annuity option available until the
time the employee attains the early retirement age or is within 10
years of normal retirement age (whichever is later).

In the case of a married employee who retires, or who attains the
normal retirement age, if the normal form of benefits under a plan
is an annuity, all annuity benefits must be paid in the form of a
qualified joint and survivor annuity unless the employee affirma-
tively elects to take benefits in another form. The employee must
be afforded a reasonable opportunity to elect out of the joint and
survivor benefit before benefit payments begin. A plan may provide
that any election, or revocation of an election, with respect to joint
and survivor benefits is not effective if the participant dies within
a period of time (not in excess of two years) after making the elec-
tion or revocation (except in the case of accidental death if the acci-
dent that causes death occurs after the election).

The Internal Revenue Service has issued regulations under
which a plan need not provide a survivor annuity to a surviving
spouse if the spouse was not married to the participant both at the
time of the election to take the joint and survivor annuity and at
the date of the participant’s death.22

Explanation of the Bills
S. 19

The bill would require that benefits payable under a pension,
etc.,, plan be paid in the form of a qualified joint and survivor an-
nuity if (1) the plan provides for the payment of benefits in the
form of a life annuity, (2) the participant has been married for at
least one year before payment of benefits begins, and (3) the par-
ticipant does not elect another form of benefit.23

21For example, a participant may elect a benefit in the form of a single life annuity. If a

sir: le life anperéuiltiroiis elﬁc;ed, benefit payments generally end with the death of the participant.
; . 1.401a)-11(dX3).

TE"‘II".I]?; :;'}1]1 would reverse the result of the decision in BBS Associates, Inc. v. Commissioner, T4
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The bill would amend the joint and survivor annuity election
procedures to require that the spouse of the participant must con-
sent, in writing (witnessed by a plan representative or a notary
public) to the election.

In addition, the bill would require that, if a participant was mar-
ried when benefit payments began and if the participant’s spouse
at that time survives the participant, then a survivor annuity must
be paid to the survivor whether or not the survivor was married to
the participant at the time of death. Under the bill, therefore, even
if the participant has remarried after the annuity starting date,
the spouse to whom the participant was married on the annuity
sfiarting date would be entitled to the survivor annuity under the
plan.

Effective date

For a plan that is not in existence on January 25, 1983, the provi-
sions would be effective for years ending after January 25, 1983.
For a plan that is in existence on January 25, 1983, the provisions
would be effective for years beginning after December 31, 1984.

S. 888

Under the bill, a pension, etc., plan would be required to provide
a survivor annuity for a participant’s surviving spouse if (1) the
participant died before the annuity starting date and (2) the par-
ticipant had completed at least ten years of service for vesting pur-
poses. The survivor annuity would be required to begin not later
than the survivor annuity starting date2* and would be required to
continue for the life of the surviving spouse. In addition, the pay-
ments under the survivor annuity could not be less that the pay-
ments that would have been made to the surviving spouse if the
participant had terminated employment on the date on which the
death occurred, had survived until the annuity starting date, and
had died the following day.

In addition, the bill would require that, if a participant was mar-
ried when benefit payments began and the participant’s spouse at
that time survives the participant, a survivor annuity must be paid
to the survivor whether or not the survivor was married to the par-
ticipant at the time of death.

The election not to take a qualified joint and survivor annuity
would be changed to require that the spouse of the participant
must consent, in writing (witnessed by a plan representative or a
notary public) to the election. In addition, the bill would repeal the
rule that permits a plan to disregard any election, or revocation of
an election, not to take a qualified joint and survivor annuity if the
participant dies within two years after the election or revocation.

The bill would provide that a participant who was not an active
participant on or after the effective date of the bill could elect to

“Under the bill, the survivor annuity starting date would be (1) the date the participant’s

yments would have begun if the parhclpant had survived to the earliest retirement

date un er the plan, (2) the date of death of the participant (if later), or (3) any other date select-

ed by t.he surviving spouse in accordance with the procedures of the plan, but not later than the

pmételmp;nt :l;a:nnmty starting date if the participant had survived until normal retirement age
under the pl
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receive benefits in the form of a qualified joint and survivor annu-
ity if the election is made before the annuity starting date.

Effective date

The provision would be effective with respect to plan years begin-
ning more than one year after the date of enactment.

D. Assignment or Alienation of Benefits (Sec. 5 of S. 19 and Secs.
104 and 105 of S.888)

Present Law

Under present law,2% certain provisions of ERISA supersede (pre-
empt) State laws relating to pension, etc., plans. Among the ERISA
provisions that preempt State law are rules relating to assignment
and alienation of benefits under plans.2® The Code includes a cor-
responding provision applicable to qualified pension, etc., plans.2?

Under present law, with limited exceptions, benefits under a pen-
sion, etc., plan may not be assigned or alienated. A plan that does
not prohibit such assignment and alienation is not a qualified plan
under the Code and State law permitting such an assignment or
alienation is preempted