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1 Report of the National Commission on Restructuring the Internal Revenue Service, A Vision
for a New IRS, June 25, 1997 (the ‘‘Commission Report’’).

2 The House Committee on Ways and Means ordered reported H.R. 2676 on October 22, 1997
(H. Rept. 105–364, October 31, 1997). H.R. 2676 was amended by the House to include (as new
Title VI) the provisions of H.R. 2645 (‘‘Tax Technical Corrections Act of 1997’’) as reported by
the House Committee on Ways and Means (H. Rept. 105–356, October 29, 1997). Title VI of H.R.
2676 is not described in this pamphlet.

3 See Senate Committee on Finance, Practices and Procedures of the Internal Revenue Service,
S. Hrg. 105–190 (Government Printing Office), for a transcript of the hearings and witness testi-
mony.

INTRODUCTION

The National Commission on Restructuring the Internal Revenue
Service (the ‘‘Commission’’) was established to review the present
practices of the Internal Revenue Service (‘‘IRS’’) and to make rec-
ommendations for modernizing and improving its efficiency and
taxpayer services. The Commission’s report, issued June 25, 1997,1
contains recommendations relating to executive branch governance
and management of the IRS, Congressional oversight of the IRS,
personnel flexibilities, customer service and compliance, technology
modernization, electronic filing, tax law simplification, taxpayer
rights, and financial accountability. S. 1096, the ‘‘Internal Revenue
Service Restructuring and Reform Act of 1997,’’ introduced on July
30, 1997, by Senators Kerrey and Grassley, generally mirrors the
recommendations of the Commission. H.R. 2676, the ‘‘Internal Rev-
enue Service Restructuring and Reform Act of 1997,’’ was passed
by the House on November 5, 1997.2 H.R. 2676 is similar in many
respects to S. 1096, but contains certain differences which are de-
scribed in this pamphlet.

The Senate Committee on Finance (‘‘Finance Committee’’) has
scheduled public hearings on the IRS restructuring proposals be-
ginning on January 28, 1998. Finance Committee investigative
hearings on IRS practices and procedures were held on September
23–25, 1997. These hearings followed a six-month long investiga-
tion under the direction of Chairman Roth, and examined both the
internal and public conduct of the IRS.3 The Finance Committee’s
Subcommittee on Taxation and IRS Oversight held a field hearing
in Oklahoma City, Oklahoma on December 3, 1997, to hear testi-
mony on improving IRS management and operations and to inves-
tigate allegations of taxpayer rights abuses in the Oklahoma-Ar-
kansas District. The Finance Committee hearings addressed issues
relating to the environment and culture at the IRS, treatment of
taxpayers and IRS employees, effectiveness of the Inspections Divi-
sion and the Taxpayer Advocate, and the ability of the National Of-
fice to ensure that National Office policies are consistently followed
in the various districts. Two recent IRS internal audit reports
(issued after the 1997 Finance Committee hearings), entitled Re-
view of the Use of Statistics and the Protection of Taxpayer Rights
in the Arkansas-Oklahoma District Collection Field Function (De-
cember 5, 1997), and Use of Enforcement Statistics in the Collection
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4 This pamphlet may be cited as follows: Joint Committee on Taxation, Description and Analy-
sis of Proposals Relating to the Recommendations of the National Commission on Restructuring
the Internal Revenue Service, S. 1096, and H.R. 2676 as Passed by the House JCS–1–98), Janu-
ary 23, 1998.

5 The provisions of S. 1096 and H.R. 2676 relating to personal flexibilities and budget law
changes are beyond the scope of this pamphlet. The revenue offset provision contained in H.R.
2676 is also beyond the scope of this pamphlet.

Field Function (January 12, 1998) addressed similar issues. The
December 5, 1997 IRS report concluded that the emphasis on pro-
ductivity and statistics is an integral part of managing the Arkan-
sas-Oklahoma District, and that formal and informal communica-
tion of these goals with employees has resulted in the perception
among some revenue officers that they are evaluated, at least in
part, on whether the individual meets these targets. The IRS audit
report did not find direct reference to enforcement statistics or
quotas in the official evaluations of revenue officers, but did find
the use of some enforcement statistic in the evaluations of some
group managers and some groups had established group goals. Fur-
ther, in the 67 seizure cases reviewed, the IRS audit report did not
find any illegal seizures, but did find that actions taken in 23 cases
did not meet the IRS procedural requirements or could be viewed
as inappropriate treatment of the taxpayer. The January 13, 1998
IRS report concluded that the IRS has created an environment
driven by statistical accomplishments that places taxpayer rights
and a fair employee valuation system at risk, and that changes in
IRS culture should be made to reduce the risk of future lapses in
the critical areas of taxpayer rights and performance measures.

This pamphlet,4 prepared by the staff of the Joint Committee on
Taxation (‘‘Joint Committee staff’’), contains a description and anal-
ysis of the Commission’s recommendations and of S. 1096 and H.R.
2676 relating to executive branch governance and Congressional
oversight of the IRS (Part One), and a description of the provisions
of S. 1096 and H.R. 2676 relating to electronic filing (Part Two)
and taxpayer protections and rights (Part Three).5 Part Four pre-
sents the estimated budget effects of the provisions of H.R. 2676 as
passed by the House. Appendix A lists the meetings held by the
Joint Committee staff with IRS Restructuring Commissioners and
others regarding the Commission’s study. Appendix B contains a
memorandum from the Congressional Research Service to the Com-
mission (June 4, 1997).
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6 For example, in 1964, the position of Associate Chief Counsel (Technical) was abolished. In
1965, the position of Associate Chief Counsel (Technical) was re-established, and the Deputy
Chief Counsel position was abolished. In 1971, the Deputy Chief Counsel position was re-estab-
lished. The same type of restructuring occurred within the office of the Commissioner: in 1955,
the Assistant Commissioner (Planning) was abolished and became the Assistant to the Commis-
sioner. In 1958, the position of the Assistant Commissioner (Planning and Research) was estab-
lished, replacing the Assistant to the Commissioner.

PART ONE: EXECUTIVE BRANCH GOVERNANCE AND
CONGRESSIONAL OVERSIGHT

I. PRESENT LAW AND PRACTICES

A. Organization of the Internal Revenue Service

History
Before the establishment of the Office of Commissioner of Inter-

nal Revenue, taxes were collected by ‘‘supervisors’’ of collection dis-
tricts who were appointed by the President, subject to Senate con-
firmation. These supervisors worked under the direct control of the
Department of the Treasury. The Office of the Commissioner of In-
ternal Revenue was established by an act of Congress (12 Stat.
432) on July 1, 1862, and the first Commissioner of Internal Reve-
nue (the ‘‘Commissioner’’) took office on July 17, 1862.

In 1953, the Bureau of Internal Revenue was renamed the Inter-
nal Revenue Service (‘‘IRS’’), following a major 1952 reorganization
into a three-tier structure with a multi-functional National Office,
nine regional offices headed by Regional Commissioners, and a
number of district offices within each region, headed by District Di-
rectors who reported to the Regional Commissioner. An independ-
ent inspection function was established to report directly to the
Commissioner. An appellate program was instituted in the offices
of the Regional Commissioners. Regional Counsel were appointed
as the chief legal advisors to each of the Regional Commissioners.

In 1955, the first service center was established as a pilot pro-
gram in Kansas City, Missouri. The service center provides a cen-
tral location for mass returns processing and mathematical ver-
ification of returns. In 1956, the second service center was estab-
lished in Andover, Massachusetts. From 1953 until 1980, the IRS
was reorganized almost every year, but no major changes resulted
to the three-tier structure. The names of positions changed, certain
positions were abolished and re-established, districts were com-
bined and separated, and functions were combined and separated.6
In 1980, the IRS agreed to develop a multi-year budget and pro-
gram plan. In 1982, the appeals function was assigned to the Re-
gional Counsels. In 1995, the appeals function was reassigned to
the Regional Commissioners. Currently, as the result of the 1995
reorganization, there is a regional commissioner, a regional counsel
and a regional director of Appeals for each of the following four re-
gions: (1) the Northeast Region in New York, New York; (2) the
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7 See discussion relating to Employee Plans & Exempt Organizations in Part One. I. C., infra.
8 Internal Revenue Manual (‘‘IRM’’) 1112.21.
9 It has long been recognized that taxpayers need assistance in dealing with the IRS. In 1979,

the Problem Resolution Officer (later Taxpayer Ombudsman) became as assistant commissioner.
The Taxpayer Ombudsman identified areas of the tax law that confuse or create inequity for
taxpayers and supervised cases handled under the Problem Resolution Program. In 1996, P.L.
104–168 added section 7802(d) to the Code, establishing the Office of the Taxpayer Advocate,
whose function is to assist taxpayers in resolving problems with the IRS and propose legislative
and administrative changes as appropriate to mitigate such problems.

10 IRM 1112.231.
11 The Executive Committee consists of the Commissioner; the Deputy Commissioner; the

Chief of Staff; the Chief of Taxpayer Service; the Chief Compliance Officer; the Chief of Manage-
ment & Administration; the Chief Financial Officer; the Chief Information Officer; the Taxpayer
Advocate; the Chief Inspector; the Chief Counsel; the National Director of Appeals; the Execu-
tive Officer for Service Center Operations; the four Regional Counsels; and the National Presi-
dent of the National Treasury Employees Union.

Southeast Region in Atlanta, Georgia; (3) the Midstates Region in
Dallas, Texas; and (4) the Western Region in San Francisco, Cali-
fornia. There are 33 district offices, 10 service centers, and three
computing centers.

Functional organization
The IRS is organized by function. The functions of the IRS in-

clude customer service, forms processing, examination, collection,
and criminal investigation. Operations are conducted on a decen-
tralized basis in each region and each district, that is, each district
generally has its own Examination Division, Collection Division,
Criminal Investigation Division, and Taxpayer Service Division.
The IRS structure also contains offices related to two specific areas
of tax law: International and Employee Plans & Exempt Organiza-
tions.7 The National Office integrates the specialized functions car-
ried out by each region to provide consistency. For example, the As-
sistant Commissioner (Collection) provides and supervises nation-
wide programs for collection of unpaid accounts. The mission of the
National Office is to develop broad nationwide policies and pro-
grams for the administration of the internal revenue laws and re-
lated statutes, and to direct, guide, coordinate, and control the en-
deavors of the Internal Revenue Service.8

The Commissioner is the head of the National Office. The Office
of the Commissioner includes: the Commissioner; the Deputy Com-
missioner; the Chief Inspector; the Taxpayer Advocate; 9 the Chief
of Headquarters Operations; the Chief Information Officer; the
Chief of Management & Administration; the Chief Operations Offi-
cer; and the Chief Financial Officer. The Chief Operations Officer
is the official responsible for administering the most public func-
tions of the IRS including Customer Service, Forms Processing, Ex-
amination, Collection, Criminal Investigations, Employee Plans &
Exempt Organizations, and International. The Chief, Management
& Administration, the Chief Information Officer, and the Chief Fi-
nancial Officer are responsible for administering the support func-
tions of the IRS including human resources, systems development,
and the budget.

The Executive Committee is the principal decision and policy
making body of the IRS.10 It generally meets monthly and focuses
on high level policy and operational issues.11 Other internal gov-
erning bodies of the IRS include the IRS Investment view Board
and the Senior Council for Management Controls.
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12 Internal Revenue Code (‘‘Code’’) section 7802(a).

The Commissioner receives private sector advice from the Advi-
sory Group to the Commissioner of the Internal Revenue (‘‘CAG’’).
This group provides an organized public forum for discussions of
tax administration issues between IRS officials and representatives
of the public. The group has been comprised of tax professionals,
members of academia, heads of state departments of revenue and
taxation, and corporate executives. The members serve without
compensation, and offer constructive observations about broad tax
administration and organizational issues. The CAG holds two pub-
lic meetings each year.

Treasury Office of Inspector General; IRS Office of the Chief
Inspector

The Treasury Office of Inspector General is charged with con-
ducting independent audits, investigations and reviews with the
objectives of helping the Department of Treasury accomplish its
mission, improve its programs and operations, promote economy,
efficiency, and effectiveness, and prevent and detect fraud and
abuse. Under the provisions of the Inspector General Act of 1978,
as amended, Treasury’s OIG reports to the Congress semiannually
on its activities. Among other duties, the Treasury Inspector Gen-
eral is responsible for oversight of internal audits and investiga-
tions by the IRS Office of the Chief Inspector.

The IRS Office of the Chief Inspector (Inspection Service) gen-
erally is responsible for carrying out internal audits and investiga-
tions that: (1) promote the economic, efficient, and effective admin-
istration of the nation’s tax laws; (2) detect and deter fraud and
abuse in IRS programs and operations; and (3) protect the IRS
against external attempts to corrupt or threaten its employees.
Since its establishment in 1952, the IRS Inspection Service has
functioned as an independent organization. The Chief Inspector re-
ports directly to the Commissioner and Deputy Commissioner of
the IRS. The IRS Inspection Service is divided into two functions:
Internal Security and Internal Audit. The Internal Security Divi-
sion is responsible for investigating, among other things, allega-
tions of criminal and serious administrative misconduct by IRS em-
ployees (e.g., bribery, embezzlement, unauthorized use or disclosure
of taxpayer information, and conflicts of interest). The Internal
Audit Division is responsible for providing IRS management with
independent reviews and appraisals of all IRS activities and oper-
ations. In addition, Internal Audit makes recommendations to im-
prove the efficiency and effectiveness of programs and to assist IRS
officials in carrying out their program and operational responsibil-
ities.

B. Appointment of the Commissioner and Chief Counsel

The Commissioner is appointed by the President, with the advice
and consent of the Senate.12 The Commissioner’s duties and powers
are prescribed by the Secretary of the Treasury. The Secretary has
delegated the responsibility to administer and enforce the Internal
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13 Treasury Department Order (‘‘T.D.O.’’) No. 150–10 (April 22, 1982). See also Rev. Proc. 64–
22, 1964–1 C.B. 689.

14 T.D.O. No. 150–02, 1994–1 C.B. 721; General Counsel Order (‘‘G.C.O.’’) No. 4 (July 1, 1997).
15 Code section 7801(b)(2).
16 T.D.O. 107–04 (July 25, 1989).
17 G.C.O. No. 4.
18 Code section 7802(b).
19 For a summary of the circumstances surrounding the creation of EP/EO), see Jim McGovern

and Phil Brand, ‘‘EP/EO—One of the Most Innovative and Efficient Functions Within the IRS,’’
Tax Notes, August 25, 1997, pp. 1099–1104.

Revenue laws to the Commissioner.13 The Commissioner has the
final authority of the IRS concerning the substantive interpretation
of the tax laws as reflected in legislative and regulatory proposals,
revenue rulings, letter rulings and technical advice memoranda.14

The President appoints the Chief Counsel for the IRS, who is the
chief law officer for the Internal Revenue Service. The Chief Coun-
sel’s duties are prescribed by the Secretary of the Treasury.15 The
Secretary of the Treasury has delegated authority over the Chief
Counsel to General Counsel of the Treasury.16 The General Coun-
sel has delegated the authority to serve as the legal adviser to the
Commissioner to the Chief Counsel.17

The duties of the Chief Counsel include the duty to: furnish legal
opinions as necessary; to prepare and review rulings and technical
advice memoranda; prepare, review or assist in the preparation of
proposed legislation, treaties, regulations, and Executive Orders re-
lating to laws affecting the IRS; handle the legal aspects of all mat-
ters pertaining to the assessment and collection of federal taxes; re-
view certain claims for refund; make recommendations concerning
offers in compromise and closing agreements; and supervise collec-
tion of taxes from taxpayers involved in bankruptcy, insolvency,
liquidation, receivership or reorganization proceedings. The Office
of Chief Counsel conducts tax litigation in Tax Court, and makes
recommendations concerning prosecutions and appeals to the Tax
Division of the Department of Justice, which conducts Federal tax
litigation in all courts other than the Tax Court.

C. Formation and Structure of the Office of Employee Plans
and Exempt Organizations

Establishment of EP/EO
Prior to 1974, no one specific office in the IRS had primary re-

sponsibility for employee plans and tax-exempt organizations. As
part of the reforms contained in the Employee Retirement Income
Security Act of 1974 (‘‘ERISA’’), Congress statutorily created the
Office of Employee Plans and Exempt Organizations (‘‘EP/EO’’)
under the direction of an Assistant Commissioner.18 EP/EO was
created to oversee deferred compensation plans governed by sec-
tions 401–414 of the Code and organizations exempt from tax
under Code section 501(a).19

In general, EP/EO was established in response to concern about
the level of IRS resources devoted to oversight of employee plans
and exempt organizations. In creating the office, Congress explic-
itly acknowledged that the regulatory oversight responsibilities del-
egated to EP/EO differ from the core revenue collection and en-
forcement functions of the IRS. Both the House and Senate reports
on the legislation conclude that, with respect to administration of
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20 S. Rept. 93–383, 108 (1973). See also H. Rept. 93–807, 104 (1974).
21 S. Rept. 93–383, 107–108 (1973). See also H. Rept. 93–807, 103 (1974).
22 The Tax Reform Act of 1969 generally imposed a 4-percent excise tax on the net investment

income of private foundations. The stated rationale for imposition of the tax was that founda-
tions should share some of the costs of government, particularly the costs of administering the
tax law relating to exempt organizations. As part of the Revenue Act of 1978, Congress reduced
the section 4940 tax rate to 2 percent, on the grounds that ‘‘the tax has produced more than
twice the revenue needed to finance the operation of the Internal Revenue Service with respect
to tax-exempt organizations.’’ S. Rept. 95–1263, 6981 (1978). In 1984, Congress found that collec-
tions from the section 4940 excise tax continued to exceed the costs of administering the em-
ployee plan and exempt organizations programs. Joint Committee on Taxation, General Expla-
nation of the Revenue Provisions of the Deficit Reduction Act of 1984 (H.R. 4170), 98th Cong.,
P.L. 98–369 (JCS–41–84), 672, December 31, 1984. Consequently, Congress further reduced the
section 4940 excise tax from 2 percent to 1 percent in cases where there is an equivalent in-
crease in the foundation’s qualifying distributions for charitable purposes. No amendment was
made to section 7802(b)(2); accordingly, the authorized funding for EP/EO is calculated on the
basis of a 2-percent excise tax rate. Thus, amounts of section 4940 excise tax actually collected
since 1984 are somewhat lower than the amounts that would actually be used in calculating
EP/EO funding under section 7802(b)(2).

23 Code section 7802(b)(2). As passed by the Senate, the legislation authorized the appropria-
tion of revenues from a proposed annual $1 audit-fee tax to be imposed on employers for each
plan participant under section 4974, as well as one-half of the revenue from the 4-percent excise
tax on private foundation investment income under section 4940. At that time, the investment
income tax on foundations was yielding $56 million and the audit-fee tax was anticipated to
raise approximately $30 million. Thus, total funding for EP/EO would have been approximately
$58 million. S. Rept. No. 93–383, 109–110 (1973). The $1-per-participant audit fee tax was
dropped in conference, however, and the funding calculation changed to its present formulation.
H. Rept. No. 93–1280, 333 (1974).

24 S. Rept. No. 93–383, 110 (1973).

laws relating to employee plans and exempt organizations, ‘‘the
natural tendency is for the Service to emphasize those areas that
produce revenue rather than those areas primarily concerned with
maintaining the integrity and carrying out the purposes of exemp-
tion provisions.’’ 20 The Senate report noted:

Concern has been expressed in the case of the adminis-
tration of employee benefit plans (and also tax-exempt or-
ganizations) as to whether the Internal Revenue Service
with its primary concern with the collection of revenues is
giving sufficient consideration to the purposes for which
these organizations are exempt. Many believe that the
present organization of the Service causes it to subordinate
concern for the protection of the interest of plan partici-
pants (or the educational, charitable, etc., purposes for
which the exemptions are provided).21

To provide funding for the new EP/EO office, ERISA authorized
the appropriation of an amount equal to the sum of the excise tax
on investment income of private foundations (assuming a rate of 2
percent 22) as would have been collected during the second preced-
ing year plus the greater of the same amount or $30 million.23 The
Senate-passed version of ERISA specified that the funds provided
by the taxes ‘‘are to be used only for activities delegated to this new
office and may not be transferred or used by the Internal Revenue
Service in any other manner.’’ 24 Despite this expression of legisla-
tive intent, amounts raised by the section 4940 excise tax have
never been dedicated to the administration of EP/EO, but are
transferred instead to general revenues. Table 1 sets forth reve-
nues raised by the section 4940 excise tax for fiscal years 1971 to
1995. Thus, the level of EP/EO funding, like that of the rest of the
IRS, is dependent on the amount requested by and granted to the
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25 Funding for EP/EO is a separate line item in the President’s budget for the IRS under the
general category of ‘‘Tax Law Enforcement.’’ Other line items in this category are criminal inves-
tigations, examination, collection, statistics of income, chief counsel, tax fraud and financial in-
vestigations, international, SOI/compliance research, document matching, and resources man-
agement (compliance). Budget of the United States Government, Fiscal Year 1998, Appendix, H.
Doc. 105–003, Vol. 1., pp. 874–875.

IRS and the Treasury Department through the annual Congres-
sional appropriations process.25

Table 1. Section 4940 Excise Tax Collections, 1971–1995

Fiscal year Collections
($ millions)

1971 ................................................................................. 24.6
1972 ................................................................................. 56.1
1973 ................................................................................. 76.6
1974 ................................................................................. 60.9
1975 ................................................................................. 63.8
1976 ................................................................................. 59.9
1977 ................................................................................. 78.6
1978 ................................................................................. 84.0
1979 ................................................................................. 63.2
1980 ................................................................................. 65.3
1981 ................................................................................. 84.1
1982 ................................................................................. 93.2
1983 ................................................................................. 112.4
1984 ................................................................................. 146.8
1985 ................................................................................. 136.2
1986 ................................................................................. 217.2
1987 ................................................................................. 218.1
1988 ................................................................................. 229.4
1989 ................................................................................. 168.8
1990 ................................................................................. 204.3
1991 ................................................................................. 173.8
1992 ................................................................................. 204.7
1993 ................................................................................. 223.1
1994 ................................................................................. 235.4
1995 ................................................................................. 213.7

Source: Internal Revenue Service.

Responsibilities of EP/EO
EP/EO is responsible for overseeing the administration and en-

forcement of Federal tax laws relating to employee benefit plans
and tax-exempt organizations. EP/EO’s mandate includes not only
enforcing applicable Federal tax laws and collecting the proper
amount of tax revenue, but also protecting the rights of benefit
plan participants and contributors to and beneficiaries of tax-ex-
empt organizations.

The two primary programs through which EP/EO seeks to ensure
compliance with the requirements for tax exemption of nonprofit
organizations and plan trusts and qualification of employee benefit
plans are the determination letter program and the examination
process. The determination letter program is one in which the tax-
payer applies for a ruling from the IRS as to its qualification for
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26 Not all tax-exempt organizations are required to file annual information returns (Form 990).
For example, churches and certain small organizations are not required to file Form 990. Thus,
as set forth below, the total number of tax-exempt organizations far exceeds the number of re-
turns filed annually.

tax-exempt status. In 1996, the IRS received 80,763 applications
for exemption from plan trusts and approximately 70,000 applica-
tions for recognition of tax-exempt status from nonprofit organiza-
tions. In that same year, EP issued approximately 115,000 deter-
mination letters for employee plans and EO issued approximately
70,000 determination letters for tax-exempt organizations. Cur-
rently, approximately 200 IRS technical specialists process EO de-
termination letters and approximately 140 technical specialists
process EP determination letters. Through its examination process,
the IRS seeks to ensure that employee benefit plans and exempt
organizations continue to meet Federal tax requirements. In cal-
endar year 1993, there were 561,773 returns filed by tax-exempt
organizations 26 and 1,156,901 returns filed by employee benefit
plans.

EP has primary responsibility relating to the Federal tax quali-
fication of employee plans and related trusts, the tax treatment of
employees participating in such plans and their beneficiaries, and
deductions for employer contributions to plans. EP National Office
provides policy guidance to the EP/EO Key District Offices
(‘‘KDOs’’) (described further below), including examination and
training materials and technical advice. In addition, the actuarial
branches of EP process funding waiver requests and perform other
actuarial analyses. EP administers a number of programs designed
to assist employee plans in complying with Federal tax rules, in-
cluding the Master and Prototype Program (a compliance program
created to allow advance approval of model retirement plans), the
Administrative Policy Regarding Self-Correction, the Walk-in Clos-
ing Agreement Program, the Voluntary Compliance Resolution Pro-
gram, and the Tax Sheltered Annuity Voluntary Compliance Pro-
gram.

EO has primary responsibility relating to tax-exempt organiza-
tions, including unrelated business income tax rules. EO also over-
sees Code section 527, which governs the taxation of political orga-
nizations. In 1993, EO assumed responsibility for the administra-
tion of IRS activities with respect to tax-exempt bonds. EO Na-
tional Office provides policy guidance to the KDOs, processes rul-
ings on exemption issues referred by KDOs, issues rulings on pro-
spective transactions, and issues technical advice and assistance.
EO is developing the Voluntary Compliance Nonresident Alien
Withholding Program, a program similar to those administered by
EP, in an effort to promote voluntary compliance and self-correc-
tion on the part of exempt organizations.

The Field Systems Branch supports the information and data
management needs of EP/EO in the field, as well as at the Na-
tional Office headquarters.

Structure of EP/EO
EP/EO is comprised of National Office headquarters and five key

district offices (KDOs). As set forth in the diagram below, the head-
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quarters EP/EO function includes the Employee Plans Division, the
Exempt Organizations Division, and the Field Systems Branch.
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27 Section 1051(a) of the Employee Retirement Security Act of 1974 (amending secs. 5108 and
5109 of Title 5 of the United States Code).

28 As part of a general reorganization of the Federal government civil service personnel struc-
ture that took place in 1979, the ‘‘supergrade’’ system was replaced by the Senior Executive
Service system.

The KDO located in Cincinnati, Ohio, recently has become the
centralized determination letter processing site. Examination juris-
diction is vested in four KDOs: Northeast (Brooklyn), Southeast
(Baltimore), Midstates (Dallas), and Western (Los Angeles). Al-
though the EP/EO Assistant Commissioner has general pro-
grammatic authority over the field offices, there is no direct line
authority. Thus, the National Office cannot initiate or oversee the
day-to-day conduct of examinations. Rather, such authority is exer-
cised by the District Directors of the respective KDOs.

EP/EO resources
In addition to establishing the Office of Employee Plans and Ex-

empt Organizations, ERISA also statutorily authorized the creation
of a number of high-level executive positions for purposes of staff-
ing the new office.27 Most significantly, the bill authorized an addi-
tional 20 so-called ‘‘supergrade’’ positions in EP/EO at the levels of
GS–17 and 16.28 This unprecedented concentration of high level po-
sitions attracted a pool of talented people from both within and
outside of the IRS to staff the new EP/EO function. Since 1974, as
a result of a various internal reorganizations and redefinition of
staffing priorities, all but four of these EP/EO ‘‘supergrade’’ posi-
tions have been reallocated elsewhere within the IRS and Treas-
ury.

For 1997, EP/EO has 2,117 funded positions. Approximately 250
of these positions are assigned to National Office headquarters and
the remainder are assigned to the five KDOs. As set forth on Table
2, the aggregate staffing level remains essentially what it was
when EP/EO was formed in 1974. In fact, the 1997 staffing level
is approximately 20 percent below the 1989 peak staffing level.
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29 Joint Committee on Taxation, Estimates of Federal Tax Expenditures for Fiscal Years 1998–
2002 (JCS–22–97), December 15, 1997.

Table 2. EP/EO Staffing and Budget Authority, 1975–1997

Fiscal year Funded
positions

President’s
budget

authority 1

($ millions)

1975 ......................................................... 2,075 ....................
1976 ......................................................... 2,175 ....................
1977 ......................................................... 2,202 ....................
1978 ......................................................... 2,292 62.2
1979 ......................................................... 1,945 64.1
1980 ......................................................... 1,870 66.9
1981 ......................................................... 1,738 68.9
1982 ......................................................... 1,640 55.0
1983 ......................................................... 1,770 80.8
1984 ......................................................... 1,906 90.4
1985 ......................................................... 1,902 94.3
1986 ......................................................... 2,099 99.0
1987 ......................................................... 2,311 104.9
1988 ......................................................... 2,562 120.9
1989 ......................................................... 2,573 125.8
1990 ......................................................... 2,423 132.8
1991 ......................................................... 2,336 132.3
1992 ......................................................... 2,461 140.9
1993 ......................................................... 2,331 143.1
1994 ......................................................... 2,305 129.8
1995 ......................................................... 2,304 132.5
1996 ......................................................... 2,197 128.8
1997 (est.) ................................................ 2,117 129.6

1 Pre–1995 totals include funding for support positions from other divisions of
the IRS.

Source: Internal Revenue Service.

Growth of the EP/EO sector
As of 1990, there were approximately 900,000 private retirement

plans with nearly 77 million participants, controlling nearly $3 tril-
lion in assets. This compares with approximately 30 million plan
participants in 1974, when EP/EO was created. The Federal income
tax expenditure (i.e., foregone tax revenues) associated with the net
exclusion from income for pension contributions and earnings is es-
timated to be $87.3 billion for 1998 and $470.7 billion for the five-
year period 1998–2002.29

Similarly, the number of tax-exempt organizations has nearly
doubled since 1974. At the end of 1996, there were approximately
1,280,000 tax-exempt organizations and an estimated 340,000
churches, controlling assets in excess of $1.1 trillion. In contrast,
in 1974, there were 690,000 tax-exempt organizations (excluding
churches). The Federal income tax expenditure related solely to the
deduction allowed for contributions to charities (a subset of all tax-
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30 Ibid.
31 Ibid.
32 According to Esquire magazine, the Internal Revenue Commissioner personally handed to

Senator Couzens a bill for $10 million. Berendt, John, ‘‘The Tax Audit,’’ Esquire, February 1994,
p. 18.

exempt organizations) is estimated to be $23.3 billion in 1998, and
$129.0 billion for 1998–2002.30

The total volume of all outstanding tax-exempt bonds in 1996
was approximately $1.3 trillion. The total volume of such bonds
issued in 1993 was $336 billion. The Federal income tax expendi-
ture related to the exclusion of interest on tax-exempt bonds is esti-
mated to be $25.3 billion for 1998, and $143.7 billion over the five-
year period 1998–2002.31

D. Congressional Oversight of the IRS and Duties of the
Joint Committee on Taxation

Congressional oversight of the IRS
Under the present Congressional committee structure, a number

of committees have jurisdiction with respect to IRS oversight. The
committees most responsible for IRS oversight are the House Com-
mittees on Ways and Means, Appropriations, Government Reform
and Oversight, the corresponding Senate Committees on Finance,
Appropriations, and Governmental Affairs, and the Joint Commit-
tee on Taxation (the ‘‘Joint Committee’’). While these Committees
have a shared interest in IRS matters, they typically act independ-
ently, and have separate hearings and make separate investiga-
tions into IRS matters. Each committee also has exclusive jurisdic-
tion over certain issues. For example, the House Ways and Means
Committee and the Senate Finance Committee have exclusive ju-
risdiction over changes to the tax laws. Similarly, the House and
Senate Appropriations Committees have exclusive jurisdiction over
IRS appropriations. The Joint Committee does not have legislative
jurisdiction, but, as discussed more fully below, has significant re-
sponsibilities with respect to tax matters and IRS oversight.

Joint Committee on Taxation

Creation and history of the Joint Committee on Taxation
In 1924, Senator James Couzens (Michigan) introduced a resolu-

tion in the Senate for the creation of a Select Committee to inves-
tigate the Bureau of Internal Revenue. At the time, there were re-
ports of inefficiency and waste in the Bureau and allegations that
the method of making refunds created the opportunity for fraud.
One of the issues investigated by the Select Committee was the
valuation of oil properties. The Committee found that there ap-
peared to be no system, no adherence to principle, and a total ab-
sence of competent supervision in the determination of oil property
values.

In 1925, after making public charges that millions of tax dollars
were being lost through the favorable treatment of large corpora-
tions by the Bureau, Senator Couzens was notified by the Bureau
that he owed more than $10 million in back taxes.32 Then Treasury
Secretary Andrew Mellon was believed to be personally responsible
for the retaliation against Senator Couzens. At the time, Treasury
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33 The name of the Joint Committee on Internal Revenue Taxation was changed to the Joint
Committee on Taxation in the Tax Reform Act of 1976.

Secretary Mellon was the principal owner of Gulf Oil, which had
benefited from rulings specifically criticized by Senator Couzens.

The investigations by the Senate Select Committee led, in the
Revenue Act of 1926, to the creation of the Joint Committee on In-
ternal Revenue Taxation.33 The first Chief of Staff of the Joint
Committee on Internal Revenue Taxation was L.H. Parker, who
had been the chief investigator on Senator Couzens’ Select Senate
Committee. The Revenue Act of 1926 empowered the Joint Com-
mittee on Internal Revenue Taxation to investigate the administra-
tion of the Federal tax laws and directed the Committee to publish
from time to time for public examination and analysis proposed
measures and methods for the simplification of internal revenue
taxes and required the Joint Committee to provide a written report
to the House and Senate by December 31, 1927, with such rec-
ommendations as it deemed advisable. The Joint Committee pub-
lished its initial report on November 15, 1927, and made various
recommendations to simplify the Federal tax system, including a
recommendation for the restructuring of the Federal income tax
title.

In the Revenue Act of 1928, the Joint Committee’s authority was
extended to the review of all refunds or credits of any income, war-
profits, excess-profits, or estate or gift tax in excess of $75,000. In
addition, the Act required the Joint Committee to make an annual
report to the Congress with respect to such refunds and credits, in-
cluding the names of all persons and corporations to whom
amounts are credited or payments are made, together with the
amounts credited or paid to each.

Since 1928, the threshold for review of large tax refunds has
been increased from $75,000 to $1 million in various steps and the
taxes to which such review applies has been expanded. Other than
that, the Joint Committee’s responsibilities under the Internal Rev-
enue Code have remained essentially unchanged since 1928.

The Joint Committee is composed of 10 Members, 5 from the
Senate Finance Committee (3 majority and 2 minority Members)
and 5 from the House Committee on Ways and Means (3 majority
and 2 minority).

General duties and powers of the Joint Committee on Tax-
ation

The statutory duties of the Joint Committee include the duty
(under sec. 8022 of the Code):

• to investigate the operation and effects of the Federal tax
system;

• to investigate the administration of Federal taxes by the
IRS or any executive agency charged with their collection;

• to make such other investigations in respect to such sys-
tem as the Joint Committee deems necessary;

• to investigate measures and methods for the simplification
of such taxes, particularly the income tax;

• to publish for public examination and analysis proposed
methods and measures for such simplification; and
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34 Section 6103 provides that tax returns and return information are confidential and cannot
be disclosed unless one of several exceptions permitting disclosure applies.

• to report to the Committee on Finance and the Committee
on Ways and Means and, in its discretion, the Senate or the
House or both, the results of its investigations and any rec-
ommendations.

In order to fulfill its statutory obligations, the Joint Committee
is authorized to hold hearings, require the attendance of witnesses
and the production of documents, procure printing and binding,
and make necessary expenditures. The Joint Committee (or the
Chief of Staff) is authorized to secure tax returns, tax return infor-
mation or data directly from the IRS or any other executive agency
for the purpose of making investigations, reports, and studies relat-
ing to internal revenue tax matters, including investigations of the
IRS’ administration of the tax laws (Code secs. 8021 and 8023). The
IRS, Office of the Chief Counsel of the IRS, and other executive bu-
reaus and agencies are authorized and directed under section 8022
of the Code to furnish information, suggestions, rulings, data, esti-
mates, and statistics directly to the Joint Committee (or the Chief
of Staff) upon request.

The Joint Committee (or the Chief of Staff of the Joint Commit-
tee) is also authorized to receive confidential taxpayer return infor-
mation pursuant to section 6103 of the Code. 34 The Chief of Staff
of the Joint Committee is authorized to appoint agents for the re-
ceipt of confidential tax return information.

The Joint Committee is closely involved in every aspect of the tax
legislative process. Among other things, the Joint Committee staff
does the following: (1) prepares hearing pamphlets, committee re-
ports, and conference reports (statements of managers); (2) assists
the Offices of Legislative Counsel in the drafting of statutory lan-
guage; (3) assists Members of Congress with the development and
analysis of legislative proposals; (4) prepares revenue estimates of
all revenue legislation and estimates requested by Members; and
(5) initiates investigations of, and publishes studies on, various as-
pects of the Federal tax system.

Review of requests for GAO studies
There is presently no specific statutory requirement that re-

quests for investigations by the General Accounting Office (‘‘GAO’’)
relating to the IRS be reviewed by the Joint Committee. However,
many (but not all) of the studies that GAO conducts relating to tax-
ation and oversight of the IRS require access under section 6103
of the Code to confidential tax returns and return information.
There are two general reasons that they may need section 6103 ac-
cess. One is that they are gathering information directly from a
statistical sample of returns to determine the extent of a particular
problem. The second general reason they need section 6103 access
is for purposes incidental to the issue they are studying. For exam-
ple, they are required by statute to perform an annual audit of IRS
financial statements. In examining IRS internal financial reporting
and management processes, they may incidentally encounter con-
fidential tax returns or return information. They must have section
6103 access to conduct this type of study even though the direct ex-
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amination of returns or return information is not a central part of
their study. GAO cannot disclose confidential returns or return in-
formation in its published reports or in testimony.

There are three types of GAO studies for which GAO seeks ac-
cess to tax returns under section 6103 of the Code. One type is
studies GAO initiates on its own. Their annual audit of IRS’s finan-
cial statements is an example of a self-initiated study. The second
type is studies that GAO is requested to do by a Member. The third
type is studies that the Joint Committee asks the GAO to under-
take on its behalf. For example, the Joint Committee has in the
past asked the GAO to tabulate information from TCMP audit
workpapers that was useful in performing compliance revenue esti-
mates.

Under section 6103, the GAO may inform the Joint Committee
of its initiation of an audit of the IRS or other Federal agencies and
obtain access to confidential taxpayer information unless, within 30
days, 3⁄5ths of the Members of the Joint Committee disapprove of
the audit. This provision has not been utilized; the GAO generally
seeks advance access to confidential taxpayer information from the
Joint Committee.
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35 S. 1096 also provides that the Board shall have no responsibilities or authority with respect
to ‘‘specific activities of the Internal Revenue Service delegated to employees of the Internal Rev-
enue Service pursuant to delegation orders in effect as of the date of the enactment of this sub-
section, including delegation order 106 relating to procurement authority, except to the extent
that such delegation orders are modified subsequently by the Secretary.’’

II. DESCRIPTION OF S. 1096 AND COMMISSION REPORT

A. IRS Oversight Board and Appointment of Commissioner
and Chief Counsel

IRS Oversight Board
S. 1096 provides for the establishment within the Treasury De-

partment of an Internal Revenue Service Oversight Board (referred
to as the ‘‘Board’’). S. 1096 provides that the Board would ‘‘oversee
the Internal Revenue Service in the administration, management,
conduct, direction, and supervision of the execution and application
of the internal revenue laws’’ but would have no responsibilities or
authority with respect to ‘‘the development and formulation of Fed-
eral tax policy relating to existing or proposed internal revenue
laws’’ or ‘‘specific law enforcement activities of the Internal Reve-
nue Service, including compliance activities such as criminal inves-
tigations, examinations, and collection activities.’’ 35 Similarly, the
Report of the National Commission on Restructuring the IRS
(‘‘Commission Report’’) proposed that a Board of Directors be re-
sponsible for overall governance of the IRS—in order to guide the
direction of long-term strategy at the IRS, appoint and remove its
senior leadership, and hold IRS management accountable—but the
Board would have ‘‘no involvement in specific matters in the areas
of interpretation or enforcement of the tax laws.’’

Under S. 1096, the Board would be composed of 9 members, 7
of whom would be so-called ‘‘private-life’’ members who are not full-
time Federal officers or employees. These 7 private-life members
would be appointed by the President, with the advice and consent
of the Senate (and would be considered ‘‘special governmental em-
ployees’’ under Title 18 U.S. Code sec. 202). The remaining 2 mem-
bers of the Board would be (1) a representative from an organiza-
tion representing a substantial number of IRS employees, who
would be appointed by the President with the advice and consent
of the Senate, and (2) the Secretary of the Treasury (or the Sec-
retary could designate the Deputy Secretary of the Treasury).
Board members generally would be appointed for 5-year terms; and
the 7 private-life members could serve no more than two 5-year
terms. Board member terms would be staggered, as a result of a
special rule providing that some members first appointed to the
Board would serve terms of less than 5 years. The members of the
Board would elect a chairperson for a 2-year term. S. 1096 provides
that the members of the Board could be removed at the will of the
President. S. 1096 further provides that the Secretary of the Treas-
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36 Under S. 1096, it appears that all members of the Board could be removed at the will of
the President, and that the termination of employment of the Secretary or Deputy Secretary
of the Treasury, or termination of employment, membership, or affiliation of the IRS employee
union representative with the union, would constitute an additional basis for removal of such
members from the Board.

37 In contrast, S. 1096 does not specifically provide that the Board shall hire a permanent
staff. Instead, on request of the chairperson of the Board, the IRS Commissioner shall detail
to the Board such personnel as may be necessary to enable the Board to perform its duties, and
the Board may procure temporary and intermittent services under Title 5 U.S.C., section
3109(b).

ury (or, if so delegated, the Deputy Secretary) would be removed
from the Board upon termination of employment, and the rep-
resentative of IRS employees would be removed from the Board
upon termination of employment, membership, or other affiliation
with the organization representing IRS employees.36 S. 1096 pro-
vides that the 7 private-life members of the Board would receive
$30,000 compensation per year ($50,000 per year for a private-life
member who is elected chairperson of the Board). The remaining
2 members of the Board would not be compensated for their serv-
ices as Board members.

The Commission Report proposes a Board with a similar struc-
ture, but the Board would be composed of 7 members appointed by
the President, with the advice and consent of the Senate. Five
members of the Board would be from private life, and the remain-
ing 2 members would be the Secretary or Deputy Secretary of the
Treasury and a representative from the National Treasury Employ-
ees Union. Members of the Board would be removable at will by
the President. As under S. 1096, the members of the Board of Di-
rectors generally would be appointed for 5-year terms and would
elect a chairperson for a 2-year term. The Commission Report fur-
ther states that the Board should hire a small, permanent staff and
have a budget to contract with outside experts and consultants to
review matters under its jurisdiction.37

Appointment of IRS Commissioner
S. 1096 provides that, among the Board’s oversight responsibil-

ities, the Board would have the specific responsibility ‘‘[t]o provide
for . . . the selection and appointment, evaluation, and removal of
the Commissioner of Internal Revenue, [and] the review of the
Commissioner’s selection, evaluation, and compensation of senior
managers.’’ The IRS Commissioner would be appointed by the
Board—presumably by majority vote—to a 5-year term, and could
be reappointed by the Board to subsequent terms. S. 1096 further
provides that the IRS Commissioner, in turn, would be ‘‘authorized
to employ such number of persons as the Commissioner deems
proper for the administration and enforcement of the internal reve-
nue laws, and the Commissioner shall issue all necessary direc-
tions, instructions, orders, and rules applicable to such persons.’’ In
contrast, present-law Code section 7803(a) grants such hiring au-
thority to the Secretary of the Treasury.

The Commission Report proposes, as does S. 1096, that the
Board should be vested with the authority to appoint the IRS Com-
missioner to a 5-year term. Specifically, the Commission Report
states that the Board would ‘‘[appoint and compensate the Commis-
sioner and review and approve the Commissioner’s recommenda-
tions regarding the appointment, evaluation, and compensation of
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senior IRS executives.’’ Although S. 1096 is somewhat vague when
it provides that the Board will have the responsibility to ‘‘review’’
the Commissioner’s ‘‘selection, evaluation, and compensation’’ of
senior IRS managers, the Commission Report proposes that the
Board ‘‘review and approve’’ the Commissioner’s recommendations
regarding the appointment, evaluation, and compensation of senior
IRS managers. The Commission Report states that, with respect to
the hiring of senior IRS officials and other management decisions
made by the IRS Commissioner, the Board should ‘‘retain final au-
thority regarding all such matters.’’

Under S. 1096, the IRS Commissioner would be granted specific
statutory authority to ‘‘administer, manage, conduct, direct, and su-
pervise the execution and application of the internal revenue laws
or related statutes and tax conventions to which the United States
is a party.

Appointment of IRS Chief Counsel
Under S. 1096, the IRS Chief Counsel would continue to be ap-

pointed as under present law—that is, the appointment would be
made by the President, with the advice and consent of the Senate.
The bill provides, however, that when a vacancy occurs, the IRS
Commissioner shall recommend a candidate for appointment as
IRS Chief Counsel to the President, and the Commissioner may
recommend the removal of the Chief Counsel to the President. The
IRS Chief Counsel would be described as the chief law officer for
the IRS and would perform such duties as may be prescribed by
the Secretary of the Treasury. S. 1096 provides that, to the extent
that the IRS Chief Counsel performs duties relating to the develop-
ment of rules and regulations promulgated under the Internal Rev-
enue Code, final decision making authority shall remain with the
Secretary of the Treasury.

In contrast to the mode of appointment of the IRS Chief Counsel
provided for by S. 1096, the Commission Report proposed that the
IRS Commissioner should recommend the nomination of a Chief
Counsel to the Board, but the Board would make the final appoint-
ment of the IRS Chief Counsel. This recommendation contained in
the Commission Report was designed to ‘‘maintain the current par-
ity in which the Commissioner and Chief Counsel are appointed
independently.’’ In this regard, the Commission Report states that
if, during the course of IRS business, the Commissioner and Chief
Counsel cannot reach agreement on an issue, the Commissioner
would have decision-making authority.

B. Employee Plans and Exempt Organizations

In general, the Commission recommends that Congress simplify
tax administration by limiting the assignment of non-core functions
to the IRS. However, the Commission Report acknowledges that, in
certain circumstances, the IRS may be uniquely qualified to admin-
ister a non tax-collection function, citing the regulation of employee
plans and exempt organizations as an example of such a function.
The Commission Report indicates that if Congress delegates such
a responsibility to the IRS, it should also provide sufficient auton-
omy and resources to ensure that the non-core function can be ade-
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James J. McGovern, former Assistant Commissioner for EP/EO, and from the Exempt Organiza-
tions Committee of the D.C. Bar Section of Taxation. See ‘‘Regulation of EP/EO in the Twenty-
First Century,’’ testimony of James J. McGovern before the National Commission on Restructur-
ing the IRS, The Exempt Organization Tax Review, February 1997, p. 209; and ‘‘Comments Con-
cerning the Future Regulations of Employee Plans and Exempt Organizations Matter,’’ submis-
sion of the Exempt Organizations Committee, Section of Taxation, District of Columbia Bar, to
the National Commission on Restructuring the IRS, The Exempt Organization Tax Review, June
1997, p. 1075.

quately carried out without detracting from traditional tax enforce-
ment.

For example, the Commission Report provides that ‘‘[t]he EP/EO
operation is recognized as one of the most innovative and efficient
functions within the IRS’’ and cites with approval EP/EO voluntary
compliance efforts.38 The Commission Report also notes that, in
1974, Congress elevated supervision of EP/EO to an Assistant Com-
mission and authorized an annual appropriation for EP/EO in rec-
ognition of the unique function and responsibilities of EP/EO with-
in the IRS. However, because the designated funding mechanism
has never been used, the Commission Report states that ‘‘EP/EO
constantly struggles with the IRS core tax collection functions for
resources to regulate more than $1.2 trillion in tax-exempt assets
and $1.7 trillion in retirement plan assets.’’ 39

S. 1096 would retain the Office of Employee Plans and Exempt
Organizations under the supervision and direction of an Assistant
Commissioner of the Internal Revenue. As under present law, EP/
EO would be responsible for carrying out functions and duties asso-
ciated with organizations designed to be exempt from tax under
section 501(a) of the Code and with respect to plans designed to be
qualified under section 401(a). In addition, however, EP/EO’s re-
sponsibilities would be expanded to include nonqualified deferred
compensation arrangements. The bill also would provide that the
Assistant Commissioner shall report annually to the Commissioner
on EP/EO operations.

As under present law, S. 1096 would provide for an authorization
of appropriations equal to the section 4940 excise tax on invest-
ment income (assuming a 2-percent excise tax rate) plus the great-
er of the same amount or $30 million. However, the bill specifies
that this authorized appropriation would be used solely to carry out
the functions of EP/EO. The bill also would provide that all user
fees collected by EP/EO would be dedicated to carry out EP/EO
functions.

C. Taxpayer Advocate

S. 1096 would require the Commissioner to obtain the approval
of the IRS Oversight Board on the selection of the Taxpayer Advo-
cate. A candidate for the Taxpayer Advocate must have either sub-
stantial experience representing taxpayers before the IRS or have
substantial experience within the IRS. If the prospective Taxpayer
Advocate was an officer or an employee of the IRS before being ap-
pointed as the Taxpayer Advocate, the individual would be re-
quired to agree not to accept any employment with the IRS for at
least 5 years after ceasing to be the Taxpayer Advocate.
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The bill would modify the information to be included in the De-
cember 31 report to the tax-writing committees. The report identi-
fies areas of the tax law that impose significant compliance bur-
dens on taxpayers or the IRS, including specific recommendations
for solving these problems. The Taxpayer Advocate also would be
required to work in conjunction with the National Director of Ap-
peals to identify the 10 most litigated issues for each category of
taxpayers, and include the list of issues and recommendations for
mitigating such disputes in the report. Categories of taxpayers in-
clude, for example, individuals, self-employed individuals, small
businesses, etc.

Under present law, the Taxpayer Advocate reports are submitted
directly to the tax-writing committees, without review by the Com-
missioner, the Secretary of the Treasury, or any other officer or
employee of the Department of the Treasury or the Office of Man-
agement and Budget. Under the bill, the Taxpayer Advocate re-
ports would still be submitted directly to the tax-writing commit-
tees, without review by the Oversight Board or any of the other
persons mentioned above.

In addition, the bill would impose new responsibilities on the
Taxpayer Advocate. The Taxpayer Advocate would be required to
monitor the coverage and geographical allocation of problem resolu-
tion officers and develop guidance that outlines criteria to be used
by IRS employees in referring taxpayer inquiries to problem resolu-
tion officers. In connection with these responsibilities, the Taxpayer
Advocate would be required to work with the IRS District Offices
to ensure convenient taxpayer access to the local problem resolu-
tion officer. The Taxpayer Advocate would be required to ensure
that the local telephone number for the problem resolution officer
in each district is published and available to taxpayers.

The Taxpayer Advocate would be required to work with the Com-
missioner in developing career paths for local problem resolution
officers, so that individuals can progress through the General
Schedule in the same manner as examination employees, without
having to leave the problem resolution system. In that regard, it
is contemplated that the compensation levels of local and regional
problem resolution officers should be the same as those of IRS per-
sonnel operating in other functional units. Under the current sys-
tem, local problem resolution officers generally must return to an
audit or collection function to achieve promotion. This lack of a ca-
reer path within the problem resolution system reduces the inde-
pendence of the system.

Effective date.—The provision would be effective on the date of
enactment, except that the post-employment restrictions on the
Taxpayer Advocate do not apply to an individual holding that posi-
tion on the date of enactment.

D. Congressional Accountability for the IRS

Congressional oversight
S. 1096 would provide that the Joint Committee on Taxation

(‘‘Joint Committee’’) is to review all requests (other than requests
by a Committee or Subcommittee of the Congress) for investiga-
tions of the IRS by the General Accounting Office (‘‘GAO’’) and ap-
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prove such requests when appropriate. In reviewing such requests,
the Joint Committee is to attempt to eliminate overlapping inves-
tigations, ensure that the GAO has the capacity to handle the in-
vestigation, and ensure that investigations focus on areas of pri-
mary importance to tax administration.

The bill would provide that there shall be two annual joint hear-
ings of members of the Senate Committees on Finance, Appropria-
tions, and Governmental Affairs and the House Committees on
Ways and Means, Appropriations, and Government Reform and
Oversight. The first annual hearing is to take place before April 1
of each calendar year and is to review the strategic plans and
budget for the IRS. The second annual hearing is to be held after
the conclusion of the annual tax filing season, and is to review the
strategic and business plans for the IRS, the progress of the IRS
in meeting its objectives, the budget for the IRS and whether it
supports its objectives, the progress of the IRS in improving tax-
payer service and compliance, progress of the IRS on technology
modernization, and the annual filing season.

The bill would provide that the Joint Committee is to make an-
nual reports to the Committee on Finance and the Committee on
Ways and Means on the overall state of the Federal tax system, to-
gether with recommendations with respect to possible simplifica-
tion proposals and other matters relating to the administration of
the Federal tax system as it may deem advisable. The Joint Com-
mittee is also to report annually to the Senate Committees on Fi-
nance, Appropriations, and Governmental Affairs and the House
Committees on Ways and Means, Appropriations, and Government
Reform and Oversight with respect to the matters that are the sub-
ject of the second annual joint hearing of members of such commit-
tees.

The Commission’s recommendations are substantially similar to
the provisions of S. 1096. However, the Commission recommended
that, rather than simply expanding the role of the Joint Commit-
tee, a new entity, consisting of members of each of the 6 commit-
tees of jurisdiction and staffed by the staff of such committees and
the staff of the Joint Committee, be created to coordinate oversight
of the IRS, hold joint hearings, and approve all requests to the
GAO for investigations of the IRS. The Commission also rec-
ommended that the Joint Committee reassume its statutory role as
the focal point for IRS oversight, that the Joint Committee should
have authority to contract with the private sector for oversight re-
ports, and that the staff of the Joint Committee be expanded to
meet its new responsibilities.

Tax law complexity
S. 1096 provides that it is the sense of the Congress that the IRS

should provide the Congress with an independent view of tax ad-
ministration and that the tax-writing committees should hear from
front-line technical experts at the IRS with respect to the admin-
istrability of pending amendments to the Internal Revenue Code.

The bill would provide that the Joint Committee is to provide a
‘‘Tax Complexity Analysis’’ with respect to each bill, amendment,
joint resolution, or conference agreement amending the tax laws.
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Legislation not containing the required Tax Complexity Analysis
would be subject to a point of order.

A Tax Complexity Analysis must be prepared for each provision
of a tax bill, amendment, joint resolution, or conference agreement
and must address:

• whether the provision is new, modifies or replaces existing
law, and whether hearings were held to discuss the proposal
and whether the IRS provided input as to its administrability;

• when the provision becomes effective and corresponding
compliance requirements on taxpayers;

• whether new IRS forms or worksheets are needed, wheth-
er existing forms or worksheets must be modified, and whether
the effective date allows sufficient time for the IRS to prepare
such forms and educate taxpayers;

• necessity of additional interpretive guidance (e.g., regula-
tions, rulings, notices);

• the extent to which the proposal relies on concepts con-
tained in existing law, including definitions;

• effect on existing record keeping requirements and the ac-
tivities of taxpayers, complexity of calculations and likely be-
havioral response, and standard business practices and re-
source requirements;

• number, type, and sophistication of affected taxpayers; and
• whether the proposal requires the IRS to assume respon-

sibilities not directly related to raising revenue which could be
handled through another Federal agency.

The bill would require the Commissioner to provide the Joint
Committee with such information as is necessary to prepare each
required Tax Complexity Analysis.

The requirement for a Tax Complexity Analysis would be effec-
tive with respect to legislation considered on or after the earlier of
January 1, 1998, or the 90th day after the date of enactment of an
additional appropriation to enable the Joint Committee to perform
the Tax Complexity Analysis.

The bill directs the Joint Committee to prepare a study of the
feasibility of developing a baseline estimate of taxpayer’s compli-
ance burdens against which future legislative proposals could be
measured.

S. 1096 substantially mirrors the recommendations of the Com-
mission. However, the Commission recommended that the Tax
Complexity Analysis, in addition to the 8 factors that must be ad-
dressed under S. 1096, should also identify the kinds of complexity,
the extent of that complexity, and whether the provisions could be
recast to reduce complexity while still achieving its tax policy goals.
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40 This provision is not intended to limit the Board’s authority with respect to the review and
approval of strategic plans and the budget of the Commission or to preclude the Board from
review of IRS operations generally.

41 The bill does not affect the extent to which the Secretary of the Treasury (or the Deputy
Secretary) and the IRS Commission have authority to receive confidential taxpayer return infor-
mation under present law by virtue of such positions. Any request for information that cannot
be disclosed to Board members and any contact relating to a specific taxpayer made by a pri-
vate-life Board member or the union representative to an employee of the IRS must be reported
by such employee to the Secretary and the Joint Committee on Taxation.

III. DESCRIPTION OF H.R. 2676

A. IRS Oversight Board

Duties, responsibilities, and powers of the IRS Oversight
Board

The bill would provide for the establishment within the Treasury
Department of the Internal Revenue Service Oversight Board (re-
ferred to as the ‘‘Board’’). The general responsibilities of the Board
are to oversee the Internal Revenue Service (the ‘‘IRS’’) in its ad-
ministration, management, conduct, direction, and supervision of
the execution and application of the internal revenue laws. The
Board has no responsibilities or authority with respect to (1) the
development and formulation of Federal tax policy relating to exist-
ing or proposed internal revenue laws, (2) law enforcement activi-
ties of the IRS, including compliance activities such as criminal in-
vestigations, examinations, and collection activities,40 and (3) spe-
cific procurement activities of the IRS (e.g., selecting vendors or
awarding contracts). As discussed more fully in Part B., below, the
Board also has the authority to recommend candidates for IRS
Commissioner to the President, and to recommend removal of the
Commissioner. The members of the Board do not have authority to
receive confidential taxpayer return information.41

The Board would have the following specific responsibilities: (1)
to review and approve strategic plans of the IRS, including the es-
tablishment of mission and objectives (and standards of perform-
ance) and annual and long-range strategic plans; (2) to review the
operational functions of the IRS, including plans for modernization
of the tax system, outsourcing or managed competition, and train-
ing and education; (3) to provide for the review of the Commis-
sioner’s selection, evaluation and compensation of senior managers;
and (4) to review and approve the Commissioner’s plans for major
reorganization of the IRS. It is intended that major reorganizations
subject to the Board’s review and approval are limited to major
changes in organizational structure, such as the 1995 IRS reorga-
nization that combined 7 regions into 4 and 63 districts into 33. In
addition, the Board will review and approve the budget request of
the IRS prepared by the Commissioner, submit such budget re-
quest to the Secretary, and ensure that the budget request sup-
ports the annual and long-range strategic plans of the IRS. The



26

42 The budget is excepted from this expectation because the bill provides a separate mecha-
nism through which the Secretary may act. The procedures relating to the Board permit the
President to submit his own budget in addition to that approved by the Board.

43 As noted in Part I.A., supra, the Commissioner receives private sector advice from the CAG.
It is possible that the functions of the CAG would also be taken over by the new Board.

44 In appointing the union representative, the President is not constrained to choose an indi-
vidual recommendation by a union covering IRS employees, but may choose whoever the Presi-
dent determines to be an appropriate representative of the union.

Secretary is required to submit the budget request approved by the
Board to the President, who is required to submit such request,
without revision, to the Congress together with the President’s an-
nual budget request for the IRS. The bill does not affect the ability
of the President to include, in addition, his own budget request re-
lating to the IRS.

It is intended that the Board will reach a formal decision on all
matters subject to its review. With respect to those matters over
which the Board has approval authority, the Board’s decisions are
determinative. It is fully expected that, with respect to those mat-
ters over which the Board has approval authority (other than as re-
lates to the development of the budget), the Secretary will exert his
or her oversight responsibility over the IRS by working through
and with the Board.42

The Board is required to report each year to the President and
the Congress regarding the conduct of its responsibilities.

It is expected that the Treasury Department will no longer uti-
lize the IRS Management Board once the new Board created by the
bill is in place, as the functions of the IRS Management Board
would be taken over by the new Board.43

Composition of the Board
The Board would be composed of 11 members. Eight of the mem-

bers are so-called ‘‘private-life’’ members who are not Federal offi-
cers or employees. These private-life members would be appointed
by the President, with the advice and consent of the Senate. The
remaining members are (1) the Secretary of the Treasury (or, if the
Secretary so designates, the Deputy Secretary of the Treasury), (2)
a representative from a union representing a substantial number
of IRS employees, who will be appointed by the President with the
advice and consent of the Senate, and 44 (3) the Commissioner of
the IRS.

The private-life members of the Board are to be appointed based
on their expertise in the following areas: management of large
service organizations; customer service; the Federal tax laws, in-
cluding administration and compliance; information technology; or-
ganization development; and the needs and concerns of taxpayers.
In the aggregate, the members of the Board should collectively
bring to bear expertise in all these enumerated areas.

The private-life members are considered special government em-
ployees during the entire period of their appointment. That is, they
will be considered to be performing services as a special govern-
ment employee on each day during their appointment, not just on
those days on which they actually perform services. Thus, they will
be subject to the ethical conduct rules applicable to special govern-
ment employees who serve more than 60 days during any 365-day
period. Thus, for example, private-life Board members would not be
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45 The Secretary of the Treasury (or the Deputy Secretary) and the IRS Commissioner are sub-
ject to the ethical conduct rules applicable to regular, full-time Federal employees by virtue of
their status as such. These rules are generally more stringent than the rules applicable to spe-
cial government employees. H.R. 2676 does not impose any special ethical conduct or financial
disclosure rules on the Board member that is an IRS employee representative. Thus, the rules
such individual would be subject to depends on whether such individual was otherwise a Federal
employee—either a special government employee by virtue of his or her membership on the
Board or a regular Federal employee. If such individual is not a regular Federal employee, then
the rules applicable to private-life Board members may not apply to this individual because the
bill does not provide an exception for the pay grade and 60-day rules applicable to special gov-
ernment employees for the IRS employee representative.

able to represent clients before the IRS on matters during their
term as a Board member. Private-life Board members would also
be subject to the 1-year post-employment restriction applicable to
senior-level employees. Finally, private-life members would be sub-
ject to the public financial disclosure rules generally applicable to
special government employees above certain pay grades.45

Compensation of Board members
The private-life members of the Board are to be compensated at

a rate of $30,000 per year, except that the Chair is to be com-
pensated at a rate of $50,000 a year. Other members of the Board
would receive no compensation for their services as Board mem-
bers. The members of the Board would be entitled to travel ex-
penses for purposes of attending meetings of the Board.

Administrative matters
The 8 private-life Board members and the union representative

generally will be appointed for 5-year terms. The private-life mem-
bers may serve no more than two 5-year terms. Each 5-year term
begins upon appointment. Board member terms are staggered, as
a result of a special rule providing that some private-life members
first appointed to the Board will serve initial terms of less than 5
years. The members of the Board are to elect a chairperson from
among the private-life Board members for a 2-year term. Any mem-
ber of the Board can be removed at the will of the President. In
addition, the Secretary of the Treasury (or, if so delegated, the
Deputy Secretary) and the IRS Commissioner are removed from
the Board upon termination of employment in such positions and
the representative of IRS employees is removed from the Board
upon termination of their employment, membership, or other affili-
ation with the organization representing IRS employees.

The Board would be required to meet at least once a month, and
would meet at such other times as the Board determines appro-
priate.

A quorum of 6 members is required in order for the Board to con-
duct business. Actions of the Board are taken by a majority vote
of those members present and voting.

The Board would not have its own permanent staff, but would
have such staff as detailed by the Commissioner at the request of
the Chair of the Board. The Chair could procure temporary and
intermittent services under section 3109(b) of title 5 of the U.S.
Code.
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Claims against Board members
The private-life members of the Board and the union representa-

tive have no personal liability under Federal law with respect to
any claim arising out of or resulting from an act or omission by
such Board member within the scope of service as a Board member.
The bill does not limit personal liability for criminal acts or omis-
sions, wilful or malicious conduct, acts or omissions for private
gain, or any other act or omission outside the scope of service of
the Board member.

The bill does not affect any other immunities and protections
that may be available under applicable law or any other right or
remedy against the United States under applicable law, or limit or
alter the immunities that are available under applicable law for
Federal officers and employees.

Effective date.—The provisions of the bill relating to the Board
would be effective on the date of enactment. The President is di-
rected to submit nominations for Board members to the Senate
within 6 months of the date of enactment.

B. Appointment and Duties of IRS Commissioner

As under present law, under the bill the Commissioner would be
appointed by the President, with the advice and consent of the Sen-
ate, and can be removed at will by the President. The Commis-
sioner would be appointed to a 5-year term, beginning with the
date of appointment. The Board has the power to recommend can-
didates to the President for Commissioner. The Board has the au-
thority to recommend the removal of the Commissioner. Although
the President is not required to nominate for Commissioner a can-
didate recommended by the Board (or to remove a Commissioner
when the Board so recommends), it is expected that the President
will generally give deference to the Board’s expertise and famili-
arity with the needs and functions of the IRS and will act in ac-
cordance with the Board’s recommendations.

The Commissioner has such duties and powers as prescribed by
the Secretary. Unless otherwise specified by the Secretary, such
duties and powers include the power to administer, manage, con-
duct, direct, and supervise the execution and application of the in-
ternal revenue laws or related statutes and tax conventions to
which the United States is a party and to recommend to the Presi-
dent a candidate for Chief Counsel (and recommend the removal of
the Chief Counsel). It is intended that the listed duties codify
present delegations. However, if the Secretary changes such orders,
they may be subject to the notice requirement of the bill, described
below.

If the Secretary determines not to delegate the specified duties
to the Commissioner, such determination will not take effect until
30 days after the Secretary notifies the House Committees on Ways
and Means, Government Reform and Oversight, and Appropria-
tions, the Senate Committees on Finance, Governmental Affairs,
and Appropriations, and the Joint Committee on Taxation.

This provision is not intended to alter the Secretary’s existing
authority to delegate to agencies other than the IRS the authority
to administer and enforce certain portions of the internal revenue
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46 The budget is excepted from this expectation because the bill provides a separate mecha-
nism through which the Secretary may act.

laws. For example, the Secretary currently has delegated to the
Bureau of Alcohol, Tobacco and Firearms the authority to admin-
ister and enforce the taxes under section 4181 and chapters 51, 52,
and 53 of the Internal Revenue Code (regarding excise and other
taxes on alcohol, tobacco, firearms, and destructive devices).

The Commissioner is to consult with the Board on all matters
within the Board’s authority (other than the recommendation of
candidates for Commissioner and the recommendation to remove
the Commissioner). With respect to those matters within the
Board’s approval authority (other than with respect to the develop-
ment of the budget), it is fully expected that the Secretary will
exert his or her oversight responsibility over the IRS by working
through and with the Board.46

Unless otherwise specified by the Secretary, the Commissioner is
authorized to employ such persons as the Commissioner deems
proper for the administration and enforcement of the internal reve-
nue laws and would be required to issue all necessary directions,
instructions, orders, and rules applicable to such persons. Unless
otherwise provided by the Secretary, the Commissioner will deter-
mine and designate the posts of duty.

The Commissioner is to be compensated as under present law.
Effective date.—The provisions of the bill relating to the Commis-

sioner generally would be effective on the date of enactment. The
provision relating to the 5-year term of office applies to the Com-
missioner in office on the date of enactment. This 5-year term runs
from the date of appointment.

C. Structure and Funding of the Employee Plans and
Exempt Organizations Division

The bill would retain the Office of Employee Plans and Exempt
Organizations under the supervision and direction of an Assistant
Commissioner of the Internal Revenue. As under present law, EP/
EO is responsible for carrying out functions and duties associated
with organizations designed to be exempt from tax under section
501(a) of the Code and with respect to plans designed to be quali-
fied under section 401(a). In addition, however, EP/EO’s respon-
sibilities are expanded to include nonqualified deferred compensa-
tion arrangements. The bill also provides that the Assistant Com-
missioner shall report annually to the Commissioner on EP/EO op-
erations.

In addition, the bill repeals the funding mechanism for EP/EO
set forth in section 7802(b). Thus, the appropriate level of funding
for EP/EO is, consistent with current practice, subject to annual
Congressional appropriations, as are other functions within the
IRS.

Effective date.—The provision would be effective on the date of
enactment.

D. Taxpayer Advocate

The bill would require the Commissioner to obtain the approval
of the IRS Oversight Board on the selection of the Taxpayer Advo-
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cate. A candidate for the Taxpayer Advocate must have either sub-
stantial experience representing taxpayers before the IRS or have
substantial experience within the IRS. If the prospective Taxpayer
Advocate was an officer or an employee of the IRS before being ap-
pointed as the Taxpayer Advocate, the individual is required to
agree not to accept any employment with the IRS for at least 5
years after ceasing to be the Taxpayer Advocate.

The bill would modify the information to be included in the De-
cember 31 report to the tax-writing committees. The report no
longer needs to include information about the extent to which re-
gional problem resolution officers participate in the selection and
evaluation of local problem resolution officers. The report identifies
areas of the tax law that impose significant compliance burdens on
taxpayers or the IRS, including specific recommendations for solv-
ing these problems. The Taxpayer Advocate also is required to
work in conjunction with the National Director of Appeals to iden-
tify the 10 most litigated issues for each category of taxpayers, and
include the list of issues and recommendations for mitigating such
disputes in the report. Categories of taxpayers include, for example,
individuals, self-employed individuals, small businesses, etc.

Under present law, the Taxpayer Advocate reports are submitted
directly to the tax-writing committees, without review by the Com-
missioner, the Secretary of the Treasury, or any other officer or
employee of the Department of the Treasury or the Office of Man-
agement and Budget. Under the bill, the Taxpayer Advocate re-
ports would still be submitted directly to the tax-writing commit-
tees, without review by the Oversight Board or any of the other
persons mentioned above.

In addition, the bill imposes new responsibilities on the Taxpayer
Advocate. The Taxpayer Advocate is required to monitor the cov-
erage and geographical allocation of problem resolution officers and
develop guidance that outlines criteria to be used by IRS employees
in referring taxpayer inquiries to problem resolution officers. In
connection with these responsibilities, it is anticipated that the
Taxpayer Advocate will work with the IRS District Offices to en-
sure convenient taxpayer access to the local problem resolution offi-
cer. For example, the local telephone number for the problem reso-
lution officer in each district should be published and available to
taxpayers.

It is intended that the Taxpayer Advocate will work with the
Commissioner in developing career paths for local problem resolu-
tion officers, so that individuals can progress through the General
Schedule in the same manner as examination employees, without
having to leave the problem resolution system. In that regard, it
is contemplated that the compensation levels of local and regional
problem resolution officers should be the same as those of IRS per-
sonnel operating in other functional units. Under the current sys-
tem, local problem resolution officers generally must return to an
audit or collection function to achieve promotion. This lack of a ca-
reer path within the problem resolution system reduces the inde-
pendence of the system. It is contemplated that, to the extent fea-
sible, regional problem resolution officers should be selected from
the available pool of local problem resolution officers.
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Effective date.—The provision would be effective on the date of
enactment, except that the post-employment restrictions on the
Taxpayer Advocate do not apply to an individual holding that posi-
tion on the date of enactment.

E. Prohibition on Executive Branch Influence Over
Taxpayer Audits

The bill would make it unlawful for a specified person to request
that any officer or employee of the IRS conduct or terminate an
audit or otherwise investigate or terminate the investigation of any
particular taxpayer with respect to the tax liability of that tax-
payer. The prohibition applies to the President, the Vice President,
and employees of the executive offices of either the President or
Vice President, as well as any individual (except the Attorney Gen-
eral) serving in a position specified in section 5312 of Title 5 of the
United States Code (these are generally Cabinet-level positions).
The prohibition applies to both direct requests and requests made
through an intermediary.

Any request made in violation of this rule must be reported, by
the IRS employee to whom the request was made, to the Chief In-
spector of the IRS. The Chief Inspector has the authority to inves-
tigate such violations and to refer any violations to the Department
of Justice for possible prosecution, as appropriate. Anyone con-
victed of violating this provision will be punished by imprisonment
of not more than 5 years or a fine not exceeding $5,000 (or both).

Three exceptions to the general prohibition apply. First, the pro-
hibition does not apply to a request made to a specified person by
a taxpayer or a taxpayer’s representative that is forwarded by the
specified person to the IRS. This exception is intended to cover two
types of situations. The first situation is where a taxpayer (or a
taxpayer’s representative) writes to a specified person seeking as-
sistance in resolving a difficulty with the IRS. This exception per-
mits the specified person who receives such a request to forward
it to the IRS for resolution without violating the general prohibi-
tion. The second situation that this first exception is intended to
cover is an audit or investigation by the IRS of a Presidential nomi-
nee. Under present law (sec. 6103(c)), nominees for Presidentially
appointed positions consent to disclosure of their tax returns and
return information so that background checks may be conducted.
Sometimes an audit or other investigation is initiated as part of
that background check. The House bill anticipates that any such
audit or investigation that is part of such a background check will
be encompassed within this first exception.

The second exception to the general prohibition applies to re-
quests for disclosure of returns or return information under section
6103 if the request is made in accordance with the requirements
of section 6103.

The third exception to the general prohibition applies to requests
made by the Secretary of the Treasury as a consequence of the im-
plementation of a change in tax policy.

Effective date.—The provision would apply to violations occurring
after the date of enactment.
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F. Congressional Accountability for the IRS

Review of Requests for GAO Investigations of the IRS
Under the bill, the Joint Committee on Taxation would review all

requests (other than requests by the chair or ranking member of
a Committee or Subcommittee of the Congress) for investigations
of the IRS by the GAO and approves such requests when appro-
priate. In reviewing such requests, the Joint Committee is to elimi-
nate overlapping investigations, ensure that the GAO has the ca-
pacity to handle the investigation, and ensure that investigations
focus on areas of primary importance to tax administration.

The provision does not change the present-law rules under sec-
tion 6103.

Effective date.—The provision would be effective with respect to
requests for GAO investigations made after the date of enactment.

Joint Congressional hearings and coordinated oversight re-
ports

Under the bill, there are to be two annual joint hearings of two
majority and one minority members of each of the Senate Commit-
tees on Finance, Appropriations, and Governmental Affairs and the
House Committees on Ways and Means, Appropriations, and Gov-
ernment Reform and Oversight. The first annual hearing is to take
place before April 1 of each calendar year and is to review the stra-
tegic plans and budget for the IRS (including whether the budget
supports IRS objectives). The second annual hearing is to be held
after the conclusion of the annual tax filing season, and is to re-
view the progress of the IRS in meeting its objectives under the
strategic and business plans, the progress of the IRS in improving
taxpayer service and compliance, progress of the IRS on technology
modernization, and the annual filing season. The bill does not mod-
ify the existing jurisdiction of the Committees involved in the joint
hearings.

The bill would provide that the Joint Committee is to make an-
nual reports to the Committee on Finance and the Committee on
Ways and Means on the overall state of the Federal tax system, to-
gether with recommendations with respect to possible simplifica-
tion proposals and other matters relating to the administration of
the Federal tax system as it may deem advisable. The Joint Com-
mittee also is to report annually to the Senate Committees on Fi-
nance, Appropriations, and Governmental Affairs and the House
Committees on Ways and Means, Appropriations, and Government
Reform and Oversight with respect to the matters that are the sub-
ject of the annual joint hearings of members of such Committees.

Effective date.—The provision would be effective on the date of
enactment.

Funding for century date change
The bill would provide that it is the sense of the Congress that

the IRS efforts to resolve the century date change computing prob-
lems should be fully funded to provide for certain resolution of such
problems.
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Financial management advisory group
The bill would direct the Commissioner to convene a financial

management advisory group consisting of individuals with exper-
tise in governmental accounting and auditing from both the private
sector and the Government to advise the Commissioner on finan-
cial management issues.

Effective date.—The provision would be effective on the date of
enactment.

IRS participation in drafting legislation
The bill would provide that it is the sense of the Congress that

the IRS should provide the Congress with an independent view of
tax administration and that the tax-writing committees should
hear from front-line technical experts at the IRS during the legisla-
tive process with respect to the administrability of pending amend-
ments to the Internal Revenue Code.

Tax complexity analysis
The bill would require the staff of the Joint Committee on Tax-

ation to provide a ‘‘Tax Complexity Analysis’’ for legislation re-
ported by the Senate Committee on Finance and the House Com-
mittee on Ways and Means and conference reports amending the
tax laws. The Tax Complexity Analysis is to identify those provi-
sions in the bill or conference report that, as determined by the
staff of the Joint Committee, add significant complexity to the tax
laws, or provide significant simplification. The Tax Complexity
Analysis is required to include a discussion of the basis for the de-
termination by the staff of the Joint Committee. It is expected that,
in general, the Tax Complexity Analysis will be limited to no more
than 20 provisions. If the staff of the Joint Committee determines
that a bill or conference report does not contain any provisions that
add significant complexity or simplification to the tax laws, then
the Tax Complexity Analysis is to contain a statement to that ef-
fect.

Factors that may be taken into account by the staff of the Joint
Committee in preparing the Tax Complexity Analysis include the
following: (1) whether the provision is new, modifies or replaces ex-
isting law, and whether hearings were held to discuss the proposal
and whether the IRS provided input as to its administrability; (2)
when the provision becomes effective and corresponding compliance
requirements on taxpayers; (3) whether new IRS forms or work-
sheets are needed, whether existing forms or worksheets must be
modified, and whether the effective date allows sufficient time for
the IRS to prepare such forms and educate taxpayers; (4) necessity
of additional interpretive guidance (e.g., regulations, rulings, no-
tices); (5) the extent to which the proposal relies on concepts con-
tained in existing law, including definitions; (6) effect on existing
record keeping requirements and the activities of taxpayers, com-
plexity of calculations and likely behavioral response, and standard
business practices and resource requirements; (7) number, type,
and sophistication of affected taxpayers; and (8) whether the pro-
posal requires the IRS to assume responsibilities not directly relat-
ed to raising revenue which could be handled through another Fed-
eral agency.
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The bill would require the Commissioner to provide the Joint
Committee with such information as is necessary to prepare each
required Tax Complexity Analysis.

A point of order would arise with respect to the floor consider-
ation of a bill or conference report that does not contain the re-
quired Tax Complexity Analysis. The point of order may be waived
by a majority vote.

The House bill legislative report states that it is hoped that the
Administration will include a similar complexity analysis when
submitting proposed legislation.

Effective date.—The requirement for a Tax Complexity Analysis
would be effective with respect to legislation considered on or after
January 1, 1998.
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47 H.R. 2676, as passed by the House, does not raise the same constitutional issues, because
it provides that the Commissioner is appointed by the President, with the advice and consent
of the Senate.

48 The term ‘‘principal officer’’ is not expressly included in the text of the Constitution, but
has been adopted by the Supreme Court in its Appointments Clause jurisprudence.

IV. ISSUES RELATING TO EXECUTIVE BRANCH
GOVERNANCE

A. Constitutional Issues

Both S. 1096 and the Commission Report provide that the IRS
Commissioner would be appointed by the Board—presumably by a
majority vote by the members of the Board—rather than such ap-
pointment being made by the President, with the advice and con-
sent of the Senate (as under present-law). As discussed more fully
below, this proposal raises a number of constitutional issues.47

1. Constitutional framework
The appointment process for all Federal officers is governed by

Article II, section 2, clause 2 of the Constitution—the so-called ‘‘Ap-
pointments Clause’’—which provides that:

‘‘[The President] . . . shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint Ambas-
sadors, other public Ministers and Consuls, Judges of the
Supreme Court, and all other Officers of the United States,
whose Appointments are not herein otherwise provided for,
and which shall be established by Law: but the Congress
may by Law vest the Appointment of such inferior Offi-
cers, as they think proper, in the President alone, in the
Courts of Law, or in the Heads of Departments.’’

Numerous Supreme Court decisions interpreting the Appoint-
ments Clause demonstrate that so-called ‘‘principal’’ officers must
be appointed by the President, with the advice and consent of the
Senate.48 Congress is prohibited from providing for any other
method of appointment of ‘‘principal’’ officers. In the case of ‘‘infe-
rior’’ officers, the Appointments Clause allows some flexibility in
the appointments process, but there are specific constitutional con-
straints. Inferior officers must be appointed by one of the following
three methods: (1) by the President alone (or by the President with
the advice and consent of the Senate); (2) by a court of law; or (3)
by a head of a Federal department. See Buckley v. Valeo, 424 U.S.
1, 109–143 (1976) (holding that the Appointments Clause was vio-
lated by statutory scheme providing that two of six Commissioners
of the Federal Election Commission would be appointed by the
President and the remaining four Commissioners appointed by con-
gressional leaders, with confirmation of all six Commissioners vest-
ed in both the House and the Senate); Morrison v. Olson, 487 U.S.
654 (1988) (upholding independent counsel provisions of the Ethics
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49 In contrast to the appointment of Federal officers—generally meaning all individuals ‘‘excis-
ing significant authority pursuant of the laws of the United States’’—there are no constitutional
limitations on the process for appointing ordinary Federal ‘‘employees.’’ See, e.g., Buckley v.
Valeo, 424 U.S. at 126, n. 162 (describing employees as ‘‘lesser functionaries subordinate to offi-
cers of the United States’’); Freytag v. Commissioner, 111 S.Ct. at 2640092641. See also Rotunda
and Nowak, Treaties on Constitutional Law: Substance and Procedure vol. 1, at 660 (2nd ed.
1992) (appointment of employees not subject to constitutional constraints as a ‘‘pragmatic con-
cession to the needs of the government bureaucracy’’).

50 See Fisher, Louis, Constitutional Conflicts between Congress and the President, at 27–28,
32 (3rd ed. 1991). Congressionally imposed qualifications must have a reasonable relation to the
office; otherwise, Congress could, in effect, be exercising appointment authority, rather than
leaving this to the Executive branch. Rotunda and Nowak, supra, vol. 1 at 672.

51 Congress may, however, appoint its own Members or other individuals to serve on advisory
commissions—such as the National Commission on Restructuring the IRS—or other organiza-
tions that perform functions of an essentially investigative and informative nature, falling into
the same category as those powers which Congress might delegate to one of its town committees.

in Government Act, under which the Attorney General may request
that a special panel of Federal judges appoint an independent
counsel to investigate and prosecute certain high-ranking officials);
Freytag v. Commissioner, 111 S.Ct. 2631 (1991)(upholding appoint-
ment of special trial judges by Chief Judge of the United States
Tax Court); Ryder v. United States, 115 S.Ct. 2031
(1995)(composition of three-judge panel that court-martialed mem-
ber of the Coast Guard violated Appointments Clause; actions of
those judges were not valid under the de facto officer doctrine). Any
appointee exercising ‘‘significant authority pursuant to the laws of
the United States’’ is an ‘‘officer’’ who must be appointed in the
manner prescribed by the Appointments Clause, and no class or
type of officer is excluded because of its special functions. See Ed-
mond v. United States, 117 S.Ct. 1573 (1997); Weiss v. United
States, 114 S.Ct. 752 (1994).49

The Appointments Clause reflects the constitutional distinction
between the creation of offices and appointments to such offices—
the former being a function of the legislature and the latter gen-
erally being an executive branch function that is part of executing
the laws passed by Congress. The appointing power generally re-
sides with the President, as one of the principles of the Constitu-
tion’s separation of powers, with certain exceptions provided for
‘‘inferior’’ officers. Congress has, incident to the creation of an of-
fice, the power to determine qualifications of the officer (and thus,
to some extent, may limit the range of choice of the appointing
power 50) and to regulate the conduct in office of officers and em-
ployees of the United States. However, the selection of the individ-
ual to occupy a Federal office generally is an Executive branch
function. In short, Congress may create an office, but it cannot ap-
point the officer. As stated by Professors Rotunda and Nowak in
their Treatise on Constitutional Law: Substance and Procedure:
‘‘This appointment process is a practical outworking of the doctrine
of separation of powers, with Congress establishing the federal of-
fices and the President, subject to Senate confirmation, choosing
the officers. The framers believed such a separation necessary be-
cause the same persons should not both legislate and administer
the laws.’’ See Rotunda and Nowak, supra, vol. 1, at 669 (quoting
from Buckley v. Valeo). Thus, Congress itself may not appoint exec-
utive or judicial branch officers, and the manner in which the
President (or others in the case of ‘‘inferior’’ officers) may appoint
an officer also is specifically prescribed by the Appointments
Clause.51



37

See Buckley v. Valeo, 424 U.S. at 137. But such functions cannot include enforcement powers,
because such power cannot be regarded as merely in aid of the legislative function of Congress;
it is the Executive branch that is entrusted the power to take care that the laws are executed.
Ibid. Citing its earlier decision in Humphrey’s Executor v. United States, 295 U.S. 602, 624
(1935), the Supreme Court noted in Buckley that it is not disputed that the Appointments
Clause controls the appointment of members of a typical administrative agency even though its
functions may be predominantly ‘‘quasi-judicial’’ and ‘‘quasi-legislative’’ rather than executive.
424 U.S. at 139 (Congress may appoint members to commissions that ‘‘perform duties only in
aid of those functions that Congress may carry out by itself, or in an area sufficiently removed
from the administration and enforcement of the public law as to permit their being performed
by person not ‘Officers of the United States’) See also Metropolitan Washington Airports Author-
ity v. Citizens for the Abatement of Aircraft Noise, Inc., 111 S.Ct. 2298 (1991) (holding that sepa-
ration-of-powers doctrine of Constitution was violated by appointment of Members of Congress
to serve on Congressionally created review board with veto power over local airport authority,
even though Members supposedly served in their individual capacities).

2. Appointment of IRS Commissioner by the Oversight
Board

In general
Undoubtedly, the IRS Commissioner is, and will continue to be,

a Federal ‘‘officer’’ for purposes of the Appointments Clause, despite
the Board having general authority to oversee management deci-
sions made by the IRS Commissioner. Although some decisions
made by the IRS Commissioner would be subject to oversight by
the Board under S. 1096 and the Commission Report, the IRS
Commissioner will continue to exercise ‘‘significant authority’’—
particularly with respect to tax policy and specific law enforcement
activities—such that the Commissioner could not be characterized
as a mere ‘‘employee’’ or ‘‘lesser functionary’’ of the Federal Govern-
ment. See Buckley v. Valeo, supra; Edmond v. United States, supra.

Because the IRS Commissioner historically has been appointed
by the President, with the advice and consent of the Senate, there
has been (to date) no need to determine whether the Commissioner
is a ‘‘principal’’ or ‘‘inferior’’ officer. This mode of appointment is
constitutionally valid for either type of officer. The proposed ap-
pointment of the IRS Commissioner by the Board, however, raises
the following questions under the Appointments Clause: (1) would
the IRS Commissioner be a ‘‘principal’’ or ‘‘inferior’’ officer, taking
into account the other statutory changes proposed for the manage-
ment of the IRS and enforcement of the tax laws; and (2) if the IRS
Commissioner were an ‘‘inferior officer,’’ could the Board collec-
tively be characterized as a ‘‘Head of a Department’’ for purposes
of Appointments Clause? Because neither the President nor a court
of law would be appointing the IRS Commissioner, the appoint-
ment method provided for by S. 1096 and the Commission Report
would be constitutionally valid only if both the Commissioner were
an ‘‘inferior’’ officer and the Board collectively constituted a ‘‘Head
of a Department.’’ If either of these conditions were not satisfied,
then appointment of the IRS Commissioner by the Board would not
be constitutional.

Supreme Court decisions to date do not definitively resolve the
questions regarding the status of the IRS Commissioner and the
Board for purposes of the Appointments Clause. Moreover, resolu-
tion of the constitutional questions presented would depend on the
specific statutory rules (and the precise interpretation of such
rules) governing the Board’s relationship to the IRS and the extent
to which the Board were viewed as having not merely ‘‘oversight’’
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52 The Commission’s Report suggested that the Board would have ‘‘final authority’’ regarding
any management matter where the Board reviews the decisions of the Commissioner and cannot
reach a compromise agreement (Commission Report at 6).

53 Under present law, the IRS Commissioner is not statutorily granted authority to enforce
the tax laws. Rather, the Commissioner’s authority is derived from delegation orders issued by
the Secretary of the Treasury under present-law section 7802(a), which provides that ‘‘[t]he
Commissioner of Internal Revenue shall have such duties and powers as may be prescribed by
the Secretary of the Treasury.’’ The Secretary has delegated to the Commissioner responsibility
for the enforcement of the internal revenue laws and the collection of most Federal taxes, but
has expressly withheld from the Commissioner authority to issue regulations. See Treasury De-
partment Order 150–10 (April 22, 1982) (superseding Treasury Department Order 150–36
(March 17, 1955)). Therefore, because the IRS Commissioner currently is not vested by statute
with authority to take actions to enforce the tax laws, but such authority is derived from delega-
tion orders that presumably may be revoked at any time by the Secretary of the Treasury, one
could argue that the IRS Commissioner is an ‘‘inferior’’ officer under present law but would
more likely become a ‘‘principal’’ officer under S. 1096, which would repeal the Secretary’s dele-
gation authority under present-law section 7802(a) and would grant specific statutory authority
to the Commissioner to administer the execution of the tax laws (proposed new sec. 7803(a)(2)).

responsibilities but final legal authority over actions taken by the
Commissioner. In this regard, S. 1096 is somewhat ambiguous. The
introduced bill provides that the Board will have the general re-
sponsibility to ‘‘oversee’’ the IRS’s administration and management
of the execution of the internal revenue laws, and the specific re-
sponsibilities to ‘‘review and approve’’ strategic plans of the IRS
and to ‘‘review’’ operational functions and plans for reorganization
of the IRS. However, the conditions under which the Board might
have final authority regarding such matters is not clear in view of
the fact that, as introduced, the bill would not alter the general
power of the Secretary of the Treasury under present-law Code sec-
tion 7801(a) to administer and enforce the internal revenue laws,
except as otherwise expressly provided by law.52 If the provisions
establishing the Board were construed as granting the Board final
authority only with respect to the hiring and firing of the Commis-
sioner, but actions taken by the Commissioner could not be re-
versed or revoked by the Board, then it is questionable whether the
Commissioner could be characterized as an ‘‘inferior’’ officer. On
the other hand, if the Board were viewed as having final legal au-
thority to direct and supervise the management decisions of the
IRS Commissioner, and if the Secretary of the Treasury were to re-
tain authority (as under present-law sec. 7802(a)) to prescribe the
duties and powers of the Commissioner in all other (non-manage-
ment) actions taken by the Commissioner, it appears more likely
that the Commissioner could be viewed as an ‘‘inferior’’ officer
whose ‘‘superior’’ officers (below the President) are the Board and
the Secretary of the Treasury. See Edmond v. United States, 117
S.Ct. at 1581 (discussing divided supervision of officer at issue).

However, S. 1096 provides that the IRS Commissioner, for the
first time, would have specific statutory authority to ‘‘administer,
manage, conduct, direct, and supervise the execution and applica-
tion of the internal revenue laws’’ (proposed new sec. 7803(a)(2)).
In the case of specific law enforcement actions taken by the IRS
Commissioner, this new statutory authority granted to the IRS
Commissioner could be interpreted to trump the general authority
of the Secretary of Treasury under section 7801(a) with respect to
the internal revenue laws.53 If S. 1096 is so construed, the IRS
Commissioner would by statute be authorized to take final actions
on behalf of the United States that could not be reversed by other
executive branch officers, which would support the argument that
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54 In Silver, the two-judge majority on the Ninth Circuit panel rejected the argument that the
Postmaster General’s appointment by the nine ‘‘Governors’’ of the Postal Service violated the
Appointments Clause. These two judges held that the nine Governors constituted the ‘‘Head of
a Department’’ on grounds that ‘‘the reins of power reside exclusively with the Governors’’ who
hold the statutory ‘‘trump cards’’ of the power to appoint and remove the Postmaster General,
the unilateral power to revoke any authority delegated by the ‘‘Board’’ (which includes all nine
Governors, plus the Postmaster General and Deputy Postmaster General), and the authority to
designate mail classifications and to set postal rates. 951 F.2d at 1038. In dissent, however, the
remaining judge on the Ninth Circuit panel concluded that the full 11-member Board was the
‘‘Head of a Department’’ for purposes of the Appointments Clause, on grounds that all functions
and power of the Postal Service, other than votes on rate increases and new classes of mail,
are exercised by the Board. 951 F.2d at 1044. Therefore, the dissent argued that the nine Gov-
ernors acting collectively violated the Appointments Clause when they appointed the Postmaster
General to this office. In sum, the different conclusions reached by the majority and dissenting
judge on the Appointments Clause question resulted from the judges’ different views on which
body statutorily was granted authority for most of the functions and powers of the Postal Serv-
ice.

55 Congressional Research Service, Memorandum to the National Commission on Restructur-
ing the Internal Revenue Service, ‘‘Constitutionality of Vesting the Appointment of a Commis-
sioner of the Internal Revenue Service in an Independent Board of Directors Located in the
Treasury Department,’’ June 4, 1997. This memorandum was prepared prior to the publication
of the Commission Report and the introduction of S. 1096. (See Appendix B.)

the IRS Commissioner was a ‘‘principal,’’ rather than an ‘‘inferior,’’
officer. See Edmond v. United States, 117 S.Ct. at 1582.

If the IRS Commissioner were found to be an ‘‘inferior’’ officer
under a statutory regime restructuring the IRS, then the second
question arises whether the Board (which includes the Secretary of
the Treasury) collectively could be viewed as a ‘‘Head of a Depart-
ment.’’ In this regard, it is relevant that the Board itself would
have no authority with respect to tax policy matters and specific
law enforcement activities of the IRS, and only the Secretary of the
Treasury apparently would have final authority with respect to tax
policy matters (and, perhaps, the IRS Commissioner would have
final authority with respect to law enforcement matters under the
proposed grant of specific statutory power to the IRS Commis-
sioner). As with the first question above, resolution of this Appoint-
ments Clause issue construing ‘‘Head of a Department’’ would de-
pend on the location of ultimate control over a ‘‘distinct province’’
or ‘‘separate organization’’ of the government. See Freytag v. Com-
missioner, 111 S.Ct. at 2660 (Scalia, J., concurring) (concluding
that ‘‘Head of a Department’’ is not limited to Cabinet-level offi-
cials). Thus, even if a reviewing court were to take a flexible view
of the modes of appointment allowed for ‘‘inferior’’ officers under
the Appointments Clause, the determination whether an appoint-
ment at issue had been made by a ‘‘Head of a Department’’ ulti-
mately would turn on the court’s view of which person (or possible
group of persons) holds the ‘‘reins of power’’ for the department.
See Silver v. United States Postal Service, 951 F.2d 1033 (9th Cir.
1991).54

Characterization of IRS Commissioner as ‘‘principal’’ or ‘‘in-
ferior’’ officer

The question whether the IRS Commissioner would be a ‘‘prin-
cipal’’ or ‘‘inferior’’ officer for purposes of the Appointments Clause
is addressed in a memorandum from the Congressional Research
Service (CRS), which was prepared upon request by the National
Commission on Restructuring the Internal Revenue Service. 55 This
CRS memorandum (‘‘CRS Memo’’) is included in Appendix B. Re-
viewing Supreme Court decisions (and other case law), the CRS
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56 Historically, the Supreme Court took the approach that there was no exclusive criterion for
distinguishing ‘‘inferior’’ from ‘‘principal’’ officers and that a weighing of all factors was required.
Morrison v. Olson, 487 U.S. at 671–72; Weiss v. United States, 114 S. Ct. at 768–69 (Souter,
J. concurring).

57 See Morrison v. Olson, 487 U.S. at 722 (Scalia, J., dissenting) (‘‘Even an officer who is sub-
ordinate to a department head can be principal officer’’).

58 See Myers v. United States, 272 U.S. 52, at 161 (‘‘The power to remove . . . is an incident
of the power to appoint’’). Some statutory restrictions may be placed on the Executive’s general
power to remove officers. See, e.g., United States v. Perkins, 116 U.S. 483 (1886) (Congress may
place restrictions on the power of head of departments to remove inferior officers appointed by
such head); Humphrey’s Executor v. United States, 295 U.S. 602, 624 (1935) (upholding provi-
sions under which President could remove commissioners of Federal Trade Commission only for
‘‘inefficiency, neglect of duty, or malfeasance in office,’’ on grounds that the Commission’s ‘‘duties
are neither political nor executive, but predominantly quasi-judicial and quasi-legislative’’); Mor-
rison v. Olson, 487 U.S. at 690–94 (upholding removal provisions with respect to independent
counsel, and finding that removal power—which is part of the President’s general power to en-
sure a faithful executive of the laws—had not been ‘‘completely stripped’’ from the President).
See, generally, Rotunda and Nowak, supra, vol. 1, at 691–702.

Memo concludes that, although ‘‘it is not yet clearly a settled mat-
ter’’ whether the Board could be vested with the authority to ap-
point the IRS Commissioner, it is ‘‘likely’’ that a reviewing court
would conclude that the Commissioner was an ‘‘inferior’’ officer
(CRS Memo at 2). In particular, the CRS Memo cites the recent Su-
preme Court decision in Edmond v. United States, supra, where
the Court held that civilian members of the Coast Guard Court of
Criminal Appeals were ‘‘inferior’’ officers who could properly be ap-
pointed by the Secretary of Transportation. Justice Scalia, writing
for the Court in Edmond, stated:

Generally speaking, the term ‘‘inferior officer’’ connotes
a relationship with some higher ranking officer or officers
below the President: whether one is an ‘‘inferior’’ officer de-
pends on whether one has a superior. It is not enough that
other officers may be identified who formally maintain a
higher rank, or possess responsibilities of greater mag-
nitude. If that were the intention, the Constitution might
have used the phrase ‘‘lesser officer.’’ Rather, in the con-
text of a clause designed to preserve political accountabil-
ity relative to important government assignments, we
think it evident that ‘‘inferior officers’’ are officers whose
work is directed and supervised at some level by others
who were appointed by presidential nomination with the
advice and consent of the Senate. 117 S.Ct. at 1580–81.56

Citing this language from Edmond, the CRS Memo concludes
that, under the restructuring proposals, the IRS Commissioner
would likely be viewed to be an ‘‘inferior’’ officer because ‘‘[t]he new
scheme would relegate the Commissioner to inferior officer status
since he would be appointed and overseen by the Oversight Board,
the members of which are presidentially appointed with Senate ad-
vice and consent, and is removable by that body at its pleasure.’’
(CRS Memo at 8). The precise nature of the proposed ‘‘oversight’’
of the Board, however, could be critical. It is doubtful that the mere
fact that an officer is appointed by another officer below the level
of the President is sufficient to establish that the appointed officer
is an ‘‘inferior’’ officer for purposes of the Constitution.57 Other-
wise, there would never be a violation of the Appointments Clause
when an officer was appointed by a ‘‘Head of a Department,’’ be-
cause the mode of such appointment (and the power to remove,
which generally is incident to the power to appoint58) could be re-
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lied upon in a form of circular reasoning to prove the ‘‘inferior’’ sta-
tus of the appointed officer.

Vesting the power to remove one official in another official below
the President, by itself, is probably not enough to establish that the
official subject to removal is ‘‘inferior.’’ Justice Scalia concluded in
Edmond that judges on the Coast Guard Court of Criminal Appeals
were not subject to the ‘‘complete’’ control of the Judge Advocate
General, even though the Judge Advocate General both exercised
administrative oversight over the Court of Criminal Appeals and
had the ‘‘powerful tool for control’’ of being able to remove Court
of Criminal Appeals judges from their judicial assignments without
cause. Even so, Justice Scalia noted that the Judge Advocate Gen-
eral had no power to reverse decisions of the judges on the Court
of Criminal Appeals, but this power did reside in another executive
branch entity, the Court of Appeals for the Armed Forces. There-
fore, Justice Scalia wrote with respect to this divided supervision:
‘‘What is significant is that the judges of the Court of Criminal Ap-
peals [who were held to be ‘‘inferior’’ officers] have no power to
render a final decision on behalf of the United States unless per-
mitted to do so by other executive officers.’’ 117 S.C. at 1582. In
a similar fashion, the proposed split supervision of the IRS between
the Board and (presumably) the Secretary of the Treasury may es-
tablish significant control over the totality of activities carried out
at the IRS, but a critical factor in determining whether the IRS
Commissioner is an ‘‘inferior’’ officer under the restructuring pro-
posals would be whether, and to what extent, the Commissioner
would have authority to render decisions on behalf of the United
States without being subject to reversal by other executive branch
officers. As previously noted, the proposed repeal of the delegation
power of the Secretary of the Treasury under present-law section
7802(a), coupled with the proposed grant of specific statutory au-
thority to the IRS Commissioner to enforce the internal revenue
laws, could be construed so that the Commissioner would have sig-
nificant authority to enforce the internal revenue laws without
being ‘‘permitted to do so’’ by other executive branch officers. Under
such an interpretation, the IRS Commissioner could be character-
ized as a ‘‘principal’’ officer.

Characterization of Board for purposes of the Appointments
Clause

The CRS Memo also addresses the issue whether the proposed
Board could be characterized for purposes of the Appointments
Clause as a ‘‘Head of a Department’’ capable of appointing an ‘‘infe-
rior officer.’’ With respect to this issue, the CRS Memo concludes
that it is likely that a reviewing court would find that the Board
is a ‘‘Head of a Department.’’ The author of the CRS Memo reaches
this conclusion by reading the recent Supreme Court decision in
Edmond as reflecting an abandonment of the so-called ‘‘diffusion
rationale.’’ The concern that a broad construction of the term ‘‘De-
partment’’ would lead to a ‘‘diffusion’’ of the appointment power
generally vested in the Executive was one of the arguments relied
upon by five Justices in Freytag to conclude that the appointment
of special trial judges by the Chief Judge of the Tax Court did not
constitute appointment by a ‘‘Head of a Department.’’ Nonetheless,
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59 The CRS Memo also notes that the composition of the Supreme Court has changed since
Justice Blackmun wrote his opinion for the Court in Freytag (CRS Memo at 15).

such appointment of special trial judges was upheld by the Su-
preme Court in Freytag, with Justice Blackmun, delivering the
opinion of the Court, concluding that the special trial judges were
‘‘inferior’’ officers who were appointed by a ‘‘Court of Law.’’ In con-
trast, four Justices reached the same result in Freytag, but took a
different approach (in a separate concurring opinion written by
Justice Scalia), concluding that the appointment of special trial
judges by the Chief Judge of the Tax Court did not constitute ap-
pointment by a ‘‘Court of Law’’ (which, according to Justice Scalia,
should be limited to Article III courts) but was constitutional as ap-
pointment by a ‘‘Head of a Department.’’

The prediction of the CRS Memo that, in the future, reviewing
courts are likely to place less emphasis on the ‘‘diffusion rationale’’
and, thus, broadly construe the term ‘‘Head of a Department’’
under the Appointments Clause may prove to be accurate. It is pos-
sible to read some of the language in Edmond in this manner, but
the issue of construing the term ‘‘Head of a Department’’ was not
presented in Edmond, because the appointments at issue had been
made by the Secretary of Transportation. At most, the reduced em-
phasis on the ‘‘diffusion’’ rationale in Edmond is implicit in the
Court’s limiting the Freytag holding to its facts and questioning
whether all Tax Court judges are ‘‘principal’’ officers.59 But even if
the Supreme Court in the future is inclined to allow a greater num-
ber of potential executive branch officials beyond those who sit in
the President’s Cabinet to have the constitutional ability to appoint
‘‘inferior officers,’’ it is an open question whether the Court also
will expand the definition of ‘‘Head of a Department’’ to include col-
lective bodies, such as the proposed Board to oversee the IRS. The
Ninth Circuit decision in Silver (discussed above) apparently is the
only reported decision by a court where a collective group was held
to be a ‘‘Head of a Department’’ for purposes of the Appointments
Clause. The Silver court did not cite any case law in support of this
particular conclusion, but merely stated that ‘‘[w]ithin the cor-
porate framework explicitly established by Congress, the [nine]
Governors are the head of the [Postal Service] department.’’ 951
F.2d at 1038. It may be, however, that even if the Supreme Court
will be less concerned about the ‘‘diffusion’’ of the appointment
power among numerous so-called ‘‘department heads’’ below the
constitutional level of the President, a slightly different concern
may arise in a case where appointments are made on a group
basis, without any one individual officer being accountable. Su-
preme Court Justices have repeatedly noted that multiple concerns
underlie the Appointments Clause, particularly the objective that
the public be able to identify the individual who made a particular
appointment. See, e.g., Weiss v. United States, 114 S.Ct. at 766
(Souter, J., concurring)(noting that the ‘‘Appointments Clause for-
bids both aggrandizement and abdication’’). As recently as Ryder v.
United States, 115 S.Ct. 2031 (1995), Chief Justice Rehnquist wrote
for a unanimous Supreme Court: ‘‘The Clause is a bulwark against
one branch aggrandizing its power at the expense of another
branch, but it is more: it preserves another aspect of the Constitu-
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60 It seems doubtful that a reviewing court would accept a tautological argument that the pro-
posed Board is not the ‘‘Head’’ of the IRS in its entirety but is ‘‘Head’’ of a ‘‘Department’’ which
oversees the IRS (i.e., the Board is the ‘‘Head’’ of itself). Under such an argument, the constitu-
tional limitations on the appointment process for ‘‘inferior’’ officers could effectively be nullified,
as various ‘‘appointment officers’’ could be created, each of whom would be the ‘‘Head’’ of their
own appointment department, and they could then attempt to appoint ‘‘inferior’’ officers to serve
in one or more other departments. Such a scheme clearly would undermine the Appointments
Clause. See Freytag v. Commissioner, 111 S. Ct. at 2642 (the Constitution limits ‘‘possible re-
positories’’ of appointment power). But see ibid, 111 S. Ct. at 2660 (Scalia, J., concurring) (brief-
ly discussing, but not resolving, whether cross-department appointments are permitted). Thus,
it would seem that the ‘‘independent establishments’’ and ‘‘separate organizations’’ referred to
by Justice Scalia that may constitute a ‘‘Department’’ within the meaning of the Appointments
Clause should carry out executive branch activities largely independent of other departments.
See ibid, 111 S. Ct at 2657–2660 (Scalia, J., concurring) (noting that if the Tax Court were a
subdivision of the Treasury Department—as the Board of Tax Appeals used to be—it would not
qualify as a ‘‘Department’’ within the meaning of the Appointments Clause, but, for example,

Continued

tion’s structural integrity by preventing the diffusion of the ap-
pointment power.’’ 115 S.Ct. at 2035. The possibility of diffusion of
the appointment power among a collective body (i.e., appointments
being made by committee) may be viewed differently from allowing
numerous individual agency heads to make appointments of their
‘‘inferior’’ officers. With respect to the Constitution’s assignment of
appointment responsibility to the Executive branch, Justice Scalia
himself in Edmond referred to the underlying purpose of the ap-
pointments clause to assure a higher quality of appointments:
‘‘[T]he Framers anticipated that the President would be less vul-
nerable to interest-group pressure and personal favoritism than
would a collective body. The sole and undivided responsibility of
one man will naturally beget a livelier sense of duty, and a more
exact regard to reputation.’’ 117 S.Ct. at 1579 (citing A. Hamilton,
The Federalist No. 76, at 387). See also Pennsylvania v. United
States, 80 F.3d 796 (1996)(‘‘Accountability is ensured and govern-
mental power checked by Congress’s assignment of appointing
power to the highly accountable head of a federal department like
the HHS.’’)

In any event, even if a separate governmental organization with
a corporate framework, as in Silver, has a collective body that po-
tentially may qualify as a ‘‘Head of a Department’’ (such that ap-
pointments of officers formally may be made ‘‘by committee’’), the
question of whether a particular group with oversight responsibil-
ities, in fact, is such a ‘‘Head’’ for Appointments Clause purposes
could depend on whether sufficient ‘‘reins of power’’ over a separate
governmental organization reside in the group. Thus, the specific
statutory powers of the IRS Commissioner, the Board, and the Sec-
retary of the Treasury, relative to each other’s actions, could be
critical to the determination whether the Board collectively should
be viewed as the ‘‘Head’’ of the IRS. A court may well conclude
that, despite the proposed Board’s power to hire and fire the IRS
Commissioner and its oversight responsibilities with respect to IRS
management decisions, the Board cannot be the ‘‘Head’’ of the de-
partment that is the IRS in view of the Board’s lack of any author-
ity with respect to the development of tax policy, specific law en-
forcement activities, and certain procurement matters. See Buckley
v. Valeo, 424 U.S. at 120 (‘‘The Appointments Clause prevents Con-
gress from dispensing power to freely’’); Burnap v. United States,
252 U.S. 512, 515(1920)(the term ‘‘Head of a Department’’ means
person ‘‘in charge of a great division of the executive branch’’).60
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the Central Intelligence Agency should qualify as a ‘‘Department’’). See also Weiss v. United
States, 114 S. Ct at 770 (Scalia, J., concurring) (the Judge Advocate General for each military
branch is not one of the ‘‘few potential recipients of the appointment power’’).

61 Although S. 1096 and the Commission Report provide that the President would have au-
thority to remove Board members at will, the President’s ability to exercise such authority with
respect to Board members may not ensure that the IRS Commissioner also is effectively subject
to removal by the President. Even if the President were to remove all Board members, the IRS
Commissioner presumably could continue to serve until the earlier of (1) such time that as new
Board members are appointed and confirmed by the Senate, and the new Board then exercises
its authority to remove the Commissioner, or (2) the expiration of the Commissioner’s five-year
term.

3. Additional Constitutional issues
In addition to the above issues raised under the Appointments

Clause with respect to the proposed appointment of the IRS Com-
missioner by the Board, S. 1096 and the Commission Report raise
several other questions of constitutional dimension. The answers to
these additional questions will depend (at least in part) on the
analysis ultimately adopted by a reviewing court in addressing
whether the IRS Commissioner is an ‘‘inferior’’ officer and whether
the Board is a ‘‘Head of a Department.’’ Additional constitutional
questions raised by the proposals include the following.

(a) Would the Board alone have the power to remove the IRS
Commissioner, or would the Board’s removal power supplement the
President’s power to remove the IRS Commissioner, which argu-
ably can be derived under the President’s authority granted in Ar-
ticle II, section 3 of the Constitution to ‘‘take care’’ that the laws
are faithfully executed? See Myers v. United States, 272 U.S. 52,
164 (1926). If the IRS Commissioner is viewed as conducting ‘‘pure’’
or ‘‘core’’ executive functions (as opposed to ‘‘quasi-judicial’’ or
‘‘quasi-legislative’’ functions), then restrictions on the President’s
removal power would be suspect. See Morrison v. Olson, 487 U.S.
at 691–92 (‘‘the real question is whether the removal restrictions
are of such a nature that they impede the President’s ability to per-
form his constitutional duty, and the functions of the officials in
question must be analyzed in that light’’). See, generally, Rotunda
and Nowak, supra, vol. 1, at 691–92, 702.61

(b) The Commission Report proposes that the IRS Chief Counsel
be appointed, and subject to removal, by the Board. This proposal
raises the same constitutional issues as would the proposed ap-
pointment, and removal, by the Board of the IRS Commissioner. In
contrast, S. 1096 would not alter the present-law rules under which
the IRS Chief Counsel is appointed by the President, with the ad-
vice and consent of the Senate, thus, obviating the need to deter-
mine whether the Chief Counsel is an ‘‘inferior’’ officer.

(c) S. 1096 provides for appointment of senior IRS officials by the
IRS Commissioner. If, however, the Board could not formally adopt
(or overrule) the IRS Commissioner in this regard, then the Com-
missioner would himself be appointing ‘‘inferior’’ officers (in con-
trast to present law, where the Secretary has final authority to ap-
point all IRS officials). If the Board were found to be the ‘‘Head of
a Department’’ and, thus, had the constitutional power to appoint
the Commissioner, then could one argue at the same time that the
IRS Commissioner also is the ‘‘Head of a Department’’ for appoint-
ment purposes? In this regard, Justice Scalia’s opinions in Freytag
and Edmond can be read to imply that all ‘‘Heads of Departments’’
are ‘‘principal’’ officers who are required to be appointed by the
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62 Apparently there is currently only one union that represents a substantial number of IRS
employees.

President, with the advice and consent of the Senate. If so, then
either the proposed Board’s appointment of the IRS Commissioner
would be improper (because the Commissioner is a ‘‘principal’’ offi-
cer), or, if the Commissioner is an ‘‘inferior’’ officer subject to ap-
pointment by the Board, then the Commissioner him- or herself
cannot be a ‘‘Head of a Department’’ under the Appointments
Clause. The Commission Report proposals would avoid the issue of
the constitutionality of the Commissioner’s appointment power by
vesting final authority with the Board with respect to the hiring of
all IRS officials.

(d) The proposed set-aside of one seat on the Board for a rep-
resentative of an organization representing a substantial number of
IRS employees raises the question whether the office has been de-
fined with too much specificity—i.e., has Congress so narrowed the
President’s field of choice that, in effect, Congress is attempting to
appoint the officer? See, generally, Rotunda and Nowak, supra, vol.
1, at 672; Fisher, supra, at 28. In the past, Congress has provided
that certain commission or board positions must be filled by a rep-
resentative of a particular industry, or even a political party. It
could be argued, however, that specifying that a particular position
be filled by representative of one particular organization con-
stitutes an undue constraint upon the President’s constitutional ap-
pointment authority.62 Moreover, if the term ‘‘representative’’ is
construed to mean someone who is designated by the union itself
(and not any union member who the President determines to be
representative of the union membership as a whole), then a more
significant constraint on the President’s authority would be in-
volved. See Weiss v. United States, 114 S.Ct. at 770 (Scalia, J. con-
curring) (violation of the Appointments Clause occurs not only
when Congress may be aggrandizing itself but also when Congress
effectively lodges appointment power in any person other than
those whom the Constitution specifies).

(e) If a person involved in a court proceeding were to raise a
timely objection to the constitutionality of the appointment of the
IRS Commissioner, then that person would be able to challenge the
validity of the Commissioner’s actions to enforce the internal reve-
nue laws. See Ryder v. United States, 115 S.Ct. at 2034–35) (hold-
ing that so-called de facto officer doctrine confers validity upon acts
performed by a person acting under the color of official title even
though it is later discovered that the legality of that person’s ap-
pointment is deficient, but that doctrine is no defense to the Gov-
ernment in a case where a timely Appointments Clause objection
was made during the proceedings). In Freytag, the Supreme Court
went so far as to exercise its discretion to hear the petitioners’ Ap-
pointments Clause challenge, even though the petitioners had spe-
cifically consented to assignment of their case to a special trial
judge. The majority of Justices in Freytag were willing to consider
the petitioners’ Appointments Clause challenge in view of the
‘‘strong interest of the federal judiciary in maintaining the constitu-
tional plan of separation of powers.’’ 111 S.Ct. at 2639. The four re-
maining Justices in Freytag concluded that the petitioners had
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waived their Appointments Clause challenge by not making a time-
ly objection. But the ease with which Appointments Clause chal-
lenges could be raised—and the potential proliferation of such chal-
lenges among taxpayers involved in disputes with the IRS—is
shown by Justice Scalia’s remark in Freytag that ‘‘[a]ny party who
objects to such assignment [to the special trial judge whose ap-
pointment was at issue], if so inclined, can easily raise the con-
stitutional issue.’’ 111 S.Ct. at 2650.

B. Issues Relating to the Ability of Changes in Management
Structure to Improve Performance of the IRS

The recommendations of the National Commission on Restructur-
ing the Internal Revenue Service (‘‘the Commission’’), S. 1096 and
H.R. 2676 are designed to increase the performance and public per-
ception of the IRS through various modifications in the manage-
ment structure of the IRS. The extent to which these proposals are
likely to transform the IRS depends on a variety of factors. The fol-
lowing discussion addresses issues that arise in determining
whether any of the proposed changes, particularly the creation of
the Oversight Board, are likely to have the desired effect.

1. Problems associated with present IRS governance and
management

The Commission identified a lack of sufficient continuity and ac-
countability as the primary problems associated with the present
system of IRS governance and management. The proposals for an
Oversight Board contained in the Commission’s Report, S. 1096,
and H.R. 2676 are intended to address these problems, as well as
to facilitate the accomplishment of the restructuring goals dis-
cussed below.

Perceived lack of continuity and accountability in IRS gov-
ernance and management

A lack of sufficient continuity in IRS governance and manage-
ment is perceived by many to limit the ability of the IRS to succeed
in a number of essential areas. In particular, the ability of the IRS
to create and execute effective long-term strategies for the adminis-
tration of the tax system, to design and implement necessary tech-
nological modernization, to properly train its workforce, and to ac-
complish needed reforms of its culture may be impaired by this
lack of continuity.

The most frequent reason suggested for the lack of continuity in
IRS governance and management is the relatively high turn-over
rate of senior executive officials, including the Commissioner, who
are charged with supervision of the IRS. While the position of Dep-
uty Secretary of the Treasury, to whom the Commissioner reports,
would not necessarily turn over at the same time as the Commis-
sioner, the breadth of the Deputy Secretary’s other, nontax respon-
sibilities is such that he may not be able to provide sufficient con-
tinuity from one Commissioner to another. Frequently, a change in
the identity of the Commissioner is accompanied by new programs
and initiatives, which are themselves superseded by later programs
and initiatives with the appointment of the next Commissioner.
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A lack of sufficient accountability was identified by the Commis-
sion Report as the other primary problem with IRS governance and
management. If senior management is not held accountable for the
design and successful implementation of the policies and programs
necessary to achieve an organization’s goals, the chances those
goals will be achieved are substantially reduced. Implementation of
sufficient accountability includes not only the establishment of
proper lines of authority and review, but also making sure that ap-
propriate officers of the organization are held accountable for each
of the organization’s goals.

Many of the factors identified as contributing to a lack of con-
tinuity, as well as the lack of continuity itself, contribute to the
perceived lack of accountability. While the Commissioner reports
and is accountable to the Deputy Secretary of the Treasury, ten
other senior government officials are as well. Some have questioned
whether the Deputy Secretary has the necessary time and re-
sources to devote to the review of the Commissioner and the IRS.

Need for greater continuity
The turnover in officials, programs and initiatives is an impedi-

ment to the creation and implementation of effective long-term
strategies. Given the lack of continuity, an IRS Commissioner will
likely focus on those short- and mid-term strategies that are more
likely to be implemented successfully during his or her tenure,
rather than longer term initiatives that would necessarily rely on
the active participation of one or more successor Commissioners for
successful implementation. Even if the successor Commissioners
accept their predecessor’s strategy, progress may be disrupted dur-
ing the transition or newer initiatives given precedence, making
successful implementation of the original long-term strategy less
likely.

The lack of continuity is also perceived as an impediment to the
ability of the IRS to design and implement necessary technological
modernization. Continuity must be present during the period of
time needed to design and implement new information technology
systems. Where such continuity is lacking, frequent changes in
focus and direction may prevent a project from ever reaching a suc-
cessful conclusion. Further, a lack of continuity can allow failures
of essential elements of the modernization project to remain unde-
tected for significant periods of time, wasting resources and pre-
venting the successful completion of other elements of the project
which may be dependent on the failed element. Some have sug-
gested that such a lack of continuity in the management and gov-
ernance of the IRS was a contributing factor in the failure of the
Tax System Modernization project.

It is also suggested that the lack of sufficient continuity in IRS
governance and management may lead to inadequate training of
IRS personnel and to the establishment and continuation of a cul-
ture that prevents the IRS from accomplishing its strategic objec-
tives. The Commission Report describes the IRS as a ‘‘stovepipe op-
eration,’’ one in which each functional unit is allowed to set and
implement its own priorities and objectives, with minimal regard
for how they fit with the priorities and objectives of the organiza-
tion as a whole. Although the Commission recognized that the IRS
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had made progress in breaking down barriers between the stove-
pipe functions, it did not feel that the IRS had eliminated them to
the degree necessary. The inability of the IRS to fully eliminate its
stovepipe barriers may in large part be a reflection of the lack of
continuity that exists at the highest supervisory level, the only
level able to see over the individual stovepipes.

The establishment of an independent Oversight Board is pro-
posed as a part of the solution to the perceived problem of insuffi-
cient continuity and accountability in IRS governance and manage-
ment.

Under the proposals, the private sector members of the Oversight
Board would serve staggered 5–year terms, so that a majority of
the Board would not be expected to turn over in any year. Each pri-
vate sector member of the Oversight Board would be eligible to
serve two 5–year terms. This suggests the likelihood that there
would be significant continuity in the membership of the Oversight
Board, providing a continuity of governance and management that
does not exist under present law. Whether such continuity in fact
would result from would depend in part on whether qualified indi-
viduals are willing to serve on the Board for a full 5-year term.

Accountability and problems of conflicting authority
Many commentators believe that the present system of IRS gov-

ernance and management results in the IRS being pulled in too
many different directions, answerable to too many different au-
thorities with contradictory agendas. In this view, because the IRS
is accountable to and tries to satisfy all of these different authori-
ties, it ends up satisfying and being accountable to none of them.
As discussed above, the lack of a single direction from the Congress
is a factor contributing to this problem. The IRS is subject to the
jurisdiction of 6 Congressional committees, each of which has dif-
ferent objectives and concerns that change from year to year. This
structure has been cited as impeding the formation of long-term ob-
jectives because it pulls the IRS in several different directions at
once and requires the IRS to prepare for a number of possible out-
comes. It also may impede progress toward fulfilling goals, because
those goals may be changed in the near future.

Some commentators believe that an Oversight Board will amelio-
rate the IRS’s problem of needing to answer to different authorities
with contradictory agendas. These commentators see an Oversight
Board as providing a single authority to which the IRS would be
accountable, as well as creating a buffer between the IRS and the
Congressional and Administration authorities to which it is other-
wise answerable. In this view, actions taken by the IRS under the
supervision of the Oversight Board, in conformity with Oversight
Board reviewed plans and programs, would not be subject to chal-
lenge and influence by other authorities.

Supporters of this view point to the expertise the private sector
members of the Oversight Board will bring to their positions. They
suggest that Congress and the Administration ultimately will be
more willing to defer to the judgment of a board composed of ex-
perts on such issues as information technology and service organi-
zation management.
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63 The mission statement of the IRS provides that:

The purpose of the Internal Revenue Service is to collect the proper amount of tax reve-
nue at the least cost; serve the public by continually improving the quality of our prod-
ucts and services; and perform in a manner warranting the highest degree of public
confidence in our integrity, and fairness.

Other commentators believe that an Oversight Board will only
add one voice (or potentially more voices, one for each member of
the Board) to the cacophony of authority to which the IRS is pres-
ently answerable. They doubt that Congressional and Administra-
tion authorities will willingly cede any of their influence over the
IRS, regardless of the perceived or actual expertise of the Oversight
Board. Even if the authority of the Oversight Board is respected by
Congressional and Administration authorities, the Commissioner
will be directly responsible to many individuals with potentially
differing objectives.

Whether an Oversight Board will ameliorate or worsen the per-
ceived problem of too many sources of conflicting authority may de-
pend on the strength of the Oversight Board and its members, as
well as the credibility of the Oversight Board with Congress and
the Administration. If Congress and the Administration are unwill-
ing to accept the role of the Oversight Board and insist on continu-
ing their current level of the involvement with the IRS, it may be
difficult for the Oversight Board to contribute effectively to the res-
olution of this problem.

2. Functions of the IRS and measures of performance
A primary function of the IRS is to collect the proper amount of

taxes.63 In order to successfully accomplish this purpose it must be
able to accurately determine the amount of taxes owed and insure
that collection takes place. As most taxes are paid voluntarily, it
must also be able to assist taxpayers in accurately determining the
amount of taxes they owe, understand where and how those taxes
are to be paid, and encourage them to make the necessary pay-
ments. In cases where taxpayers fail to make the payments re-
quired by the tax laws, the IRS must identify the failure and re-
quire its correction.

As noted above, the Commission Report found that the organiza-
tion of the IRS along functional lines has led to the creation of a
‘‘stovepipe operation’’. Under this view, the degree of independence
granted the various functions of the IRS may also be seen as a
problem. It is not sufficient that a function be held accountable for
the successful completion of its activities if it is not also held ac-
countable for its contribution to the overall goals of the organiza-
tion.

Some commentators believe that the Oversight Board proposed
in the Commission Report, S. 1096, and H.R. 2696 will improve the
IRS ability to fulfill its functions. They view the Oversight Board
as uniquely qualified to judge the contributions each separate func-
tion makes to the primary goal of the collection of the proper
amount of tax. These judgments can then be used to develop, im-
plement and adjust as needed the integrated long-term strategies
that are necessary to achieve the IRS’ goals. These commentators
see the Oversight Board as providing the continuity needed to
carry out this function. The Board members’ experience in the
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64 Proposed section 7802(b)(2) would require that private members of the Oversight Board be
appointed solely on the basis of their professional experience and expertise in the areas of:

(i) management of large service organizations;
(ii) customer service;
(iii) compliance (under H.R. 2676, Federal tax laws, including tax administration and

compliance);
(iv) information technology;
(v) organization development; and
(vi) the needs and concerns of taxpayers.

management of large service organizations, information technology,
organization development, and other areas is seen as providing the
expertise needed to design and implement necessary measures of
performance.

Other commentators have expressed concerns with the ability of
the Oversight Board to provide integrated governance and manage-
ment of the IRS, as well as the level of expertise of its potential
members. The authority of the Oversight Board is limited to issues
of tax administration; issues of tax policy and specific law enforce-
ment (under H.R. 2676, law enforcement) are not within its sphere
of responsibility. Although a degree of separation between these
functions exists today, the formalization of that separation through
the creation of the Oversight Board is seen by these commentators
as more likely to reinforce the negative aspects of the functional di-
vision of responsibility in the tax area rather than integrating
them.

These commentators have also expressed concern with the stated
qualifications required to be the sole basis for the appointment of
Oversight Board members from the private sector.64 In particular,
they have expressed their concern that knowledge of the Federal
income tax law and its rules of accounting are excluded from the
list of qualifications under S. 1096 and the Commission Report.
While recognizing the desirability of providing private sector input
on disciplines such as service organization management, informa-
tion technology, and organization development; these commentators
believe that such skills cannot effectively be brought to bear in the
absence of a knowledge of the rules of the Federal income tax. In
their view, an Oversight Board whose private sector members will
not be expert in the rules of the Federal income tax will either be
dominated by the public sector member of the Board with the
greatest tax expertise (probably the designate of the Secretary of
the Treasury) or, if they resist the input of the public sector mem-
bers, susceptible of pursuing programs that may be naive or inef-
fective. These concerns may be ameliorated somewhat under H.R.
2676, which clarifies that knowledge of the Federal tax laws is also
a qualification. Of greater concern may be the view that the Over-
sight Board could focus exclusively or primarily on a bottom line
view that measures taxes collected against the costs incurred to
collect them, leading to tax administrative initiatives that do not
respect the rights and needs of the taxpaying public.

3. Duties of the Oversight Board

In general
Under S. 1096, the Board would oversee the IRS in the adminis-

tration, management, conduct, direction and supervision of the exe-
cution and application of the internal revenue laws or related stat-
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65 H.R. 2676, as passed by the House, provides that the Board has the authority to approve
major reorganization plans.

66 H.R. 2676, as passed by the House, clarifies that the Board does not have authority over
law enforcement activities of the IRS.

67 These issues do not arise under H.R. 2676, as passed by the House, because it provides that
the Commissioner is appointed by the President, with the advice and consent of the Senate.
Under H.R. 2676, the Board recommends candidates to the President, but the President is not
required to choose as Commissioner a candidate recommended by the Board.

utes and tax conventions to which the United States is a party. In
addition, the Board would have specific responsibilities for approv-
ing strategic and operational plans, selecting the Commissioner, re-
viewing the appointment of senior managers and approving the ap-
pointment of the taxpayer advocate, reviewing IRS reorganization
plans,65 and reviewing and approving the budget request prepared
by the IRS Commissioner.

However, the Board would be specifically denied any responsibil-
ity or authority with respect to (1) the development and formula-
tion of Federal tax policy; (2) specific law enforcement activities of
the Internal Revenue Service; 66 or (3) specific activities delegated
to employees of the IRS pursuant to delegation orders in effect as
of the date of enactment. The Board also would not have access to
confidential taxpayer return information under section 6103 of the
Code.

A principal issue that has been raised is the extent to which a
Board should have appointment and budget authority, as opposed
to functioning as a source of oversight and advisory input. Some
contend that the Board should not have appointment and budget
authority, particularly in a situation where many of the actual
functions of the IRS—including the development and formulation of
Federal tax policy through directions for its implementation—are
not within the scope of the Board’s authority. Others contend that
absent direct line authority, the Board’s potential impact would be
too limited.

Appointment of the IRS Commissioner 67

Some contend that the Board’s authority to appoint and remove
the IRS Commissioner under S. 1096 would be inappropriate, and
that this authority should remain with the President. First, it is ar-
gued that the IRS Commissioner will have responsibility for all as-
pects of IRS activity, while the Board is specifically not authorized
to affect either tax policy or various aspects of particularized tax
administration. Making the Commissioner accountable to a Board
that has no authority over major aspects of IRS activity arguably
may create less rather than greater accountability, by diffusing
lines of authority and providing no mechanism to resolve dif-
ferences of opinion. A related concern is that there may be areas
where it is difficult to distinguish clearly between ‘‘tax policy’’ and
other aspects of tax administration.

It is also argued that the IRS Commissioner heads one of the
most pervasive functions of government, and should not be re-
moved from the accountability of and to the President. Some view
the removal of the Commissioner from the President’s appointment
authority as a down-grading of the importance of the Commis-
sioner’s position, and are concerned that so doing could make it
more difficult for the Commissioner to perform the functions of the
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office. In addition, the appointment of the IRS Commissioner by
one authority and the IRS Chief Counsel by a separate authority
might affect the interaction of those officers, whose agreement may
be desirable for effective IRS administration.

Others argue that the power of the President to appoint and re-
move Board members should satisfy any concerns about lack of ac-
countability. Without direct accountability to the Board, it is ar-
gued that recommendations of the Board would less likely be im-
plemented. Further, it is argued that accomplished persons might
be less likely to serve on a Board that did not have authority other
than a power of oversight and recommendation.

Some contend that the additional structures under this proposal
would add little and might be cumbersome or perceived as down-
grading the position of the IRS Commissioner even if the Commis-
sioner is appointed by the President. Others contend that the pro-
posal could contribute to continuity and to additional input useful
to IRS.

Budget authority
Under S. 1096 and H.R. 2676, the Board is expected to review

and approve the budget request of the IRS prepared by the Com-
missioner, submit such budget request to the Secretary of the
Treasury, ensure that the budget request supports the IRS annual
and long range strategic plans (which the Board must also review
and approve), and ensure appropriate financial audits of the IRS.
The Secretary of the Treasury shall submit the Board-approved
IRS budget to the President, who shall submit such request, with-
out revision, to Congress together with the President’s annual
budget request for the IRS.

Some have expressed concern that the power to ‘‘approve’’ the
IRS Commissioner’s budget is in effect the power to direct tax pol-
icy, notwithstanding the apparent denial of authority to the Board
in that area. It is argued that the Board, by setting overall budget
levels, as well as through particular budget directions, may effec-
tively prevent the IRS from directing resources to enforce tax policy
in one or more areas, or may require application of resources to an-
other area, thus effectively determining the actual implementation
of any tax policy. There is concern that the Board should not be
involved in tax policy in this way, because the Board is not ex-
pected to be composed principally of individuals with tax expertise,
and because the private sector members of the Board may have
real or perceived conflicts of interest. Also, some have expressed
concern that the Board-approved budget might conflict with the tax
policy goals of the Treasury Department and the President.

Others contend that the budget procedure envisioned in the pro-
posals merely requires the direct submission of a Board-approved
IRS budget to the President and Congress, leaving the Secretary of
the Treasury arguably free to submit a different request. The
Board-approved budget could thus be viewed as an avenue for IRS
views to be presented more directly to those making the budget de-
cisions. However, some argue that the Board’s power to approve a
budget does not assure that the independent recommendations of
the IRS Commissioner would become available to the Congress for
use in its budgetary decision making. Further, it is argued that it
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is unclear to what extent the IRS Commissioner would as a prac-
tical matter be considered able to work with the Secretary of the
Treasury to advocate or develop a budget requesting different re-
sources in a particular area if the Board had not approved an IRS
budget including that particular allocation of resources.

Some contend that the Board’s role in the budget process could
add insight and continuity. Others have expressed concern that any
potential for separate Treasury and Board-approved budget re-
quests would make the budget process more difficult.

Interpretation of ‘‘tax policy’’
Under S. 1096 and H.R. 2676, the Board does not have authority

with respect to tax policy. Some are concerned that the practicable
impossibility of distinguishing what is tax policy and what is tax
administration may further diffuse IRS management and lines of
decision making—since the Commissioner may be responsible to
the Board with respect to some issues and to the Secretary of the
Treasury for others.

For example, as discussed above, it is arguable that budgetary
decisions, including overall budget levels as well as any budget de-
cisions directing resources to particular areas or methods of en-
forcement or compliance, in effect direct the development and im-
plementation of tax policy. Similarly, the Board’s authority to re-
view and approve strategic plans of the IRS, including the estab-
lishment of mission and objectives, and standards of performance
relative to either, arguably may overlap with the power to develop
tax policy.

The IRS traditionally devotes resources to issuing guidance to its
field personnel regarding the types of issues to be examined, as
well as procedures regarding the nature and scope of information
that will be required from taxpayers. Some examples of these types
of guidance are Revenue Procedures, industry specialization pa-
pers, or audit manual instructions. The proposal does not make
clear to what extent any of these types of activities might fall
under the realm of administration and management over which the
Board may exercise authority, or alternatively under the realm of
tax policy, over which the Board has no authority. Also, the IRS
traditionally develops regulations interpreting or implementing tax
laws, issues Revenue Rulings stating the litigating position of the
IRS, and makes decisions regarding the types of cases that should
be litigated. IRS also makes decisions regarding the extent and ap-
plication of audit resources and other enforcement and compliance
activities. IRS attempts to answer certain taxpayer inquiries by
telephone. IRS also issues to taxpayers private letter rulings in nu-
merous areas. In the context of mission and objectives of the IRS,
issues could arguably arise that could affect some or all of these
areas and activities.

S. 1096 and H.R. 2676 also reflect an intention that the IRS be
more involved in the drafting of legislation; and in particular that
the IRS be available to comment on administrative issues raised by
proposed legislation. Some have argued that the proposed Board
structure makes it less likely that the IRS will be involved in this
way, because commenting on legislation—even with respect to ad-
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ministrative issues—likely would involve and affect issues of tax
policy.

In the event that disagreements arise regarding the scope of the
Board’s authority, or the accountability of the IRS Commissioner to
the Board on the one hand or to Treasury on the other, the pro-
posal does not contain an explicit mechanism for resolution of any
such disputes. The President would retain the power to remove and
replace any or all members of the Board at will. However, removal
of one or more Board members (or of an IRS Commissioner by the
Board under S. 1096, or the President under H.R. 2696), with re-
placements subject to the advice and consent of the Senate, is a rel-
atively extreme step. Thus, it is arguably an unlikely method to re-
solve most ordinary disagreements that may arise over IRS man-
agement or direction. Some argue, however, that in practice most
such issues would reach a resolution without such extreme meas-
ures, just as under the present system a balance between the tax
policy and tax administration functions of Treasury and the IRS
has developed.

4. Qualifications of Board members and composition of the
Board

Treasury Secretary (or Deputy Secretary)
Some have questioned the inclusion of the Treasury Secretary (or

Deputy) on the Board under S. 1096 and H.R. 2696, which gives
the Board certain separate decision-making authority. It has been
suggested that the Treasury Secretary (or Deputy) might exercise
undue influence upon the other members by virtue of his or her po-
sition. Others, however, contend that the presence of this position
is important to assure adequate presentation of any Treasury De-
partment view or input to assist the Board in its decision making.
Furthermore, the Treasury representative is only a single member,
who cannot control the decisions of the other eight members. Fur-
ther, it is contended that the presence of the Treasury position can
effectively act as a check to defuse possible concerns about poten-
tial conflicts of interest (or the appearance of such conflict) with re-
spect to the private sector board members.

IRS employee representative
Some contend that it is inappropriate for an IRS employee rep-

resentative to be on the Board. Some who share this view argue
that it is inappropriate to have any one specific individual or posi-
tion designated for the Board that represents particular interests,
and that such a designation may lead to appointment of Board
members who represent special interests, rather than members
who have appropriate expertise. Others argue that it is inappropri-
ate to have an employee representative oversee management.

On the other hand, some argue that having an employee rep-
resentative on the Board may make more palatable and effective
any change to the IRS personnel and compensation structure. Some
argue that while many corporate boards do not have employee rep-
resentatives, it is not unusual.

Some also suggest that if an employee representative is on the
Board, a management representative also should be—although it
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may not be clear who the management representative would be
(e.g., whether the IRS Commissioner would be viewed as being a
management representative).

Under S. 1096, it is also argued that it is inappropriate for the
IRS Commissioner to be appointed by a Board that includes a rep-
resentative of IRS employees. Others, contend, however, that the
employee representative is but one of many Board members, and
thus cannot control decisions of the Board.

Other members of the Board
Some contend that the particular enumerated areas of expertise

under S. 1096 and H.R. 2676, and the intent that the private life
members collectively bring to bear expertise in the enumerated
areas, may limit the number of points of view from persons with
similar expertise, thus potentially granting too much influence to
each Board member in the area of his or her expertise. Some are
further concerned that knowledge of Federal income tax law is not
required under S. 1096. Also, some contend that the Board has the
potential to become a vehicle for appointment of representatives of
different interest groups or types of industries, rather than of per-
sons with significant hands-on expertise in management review. An
additional view is that requiring expertise in particular areas af-
fecting IRS operations could increase the potential for perceived or
actual conflicts of interest.

Others argue that each of the areas of expertise enumerated is
important to IRS administration. Furthermore, it is contended that
the Board selection process can function to provide actual manage-
ment expertise and input that would contribute to IRS operations.
Thus, it is argued that a Board providing expertise in each of the
enumerated areas can best contribute to the improvement of IRS
management.

Some view the part-time nature of the private sector Board mem-
bers as a potential detriment to their involvement and commitment
to their Board responsibilities. On the other hand, others contend
that the demands on the Secretary and Deputy Secretary of the
Treasury, who have direct authority over the IRS, make full-time
attention to the IRS impossible. In addition, it is argued that the
part-time nature of the activity would encourage participation of
experienced private sector members who can provide desirable
input with respect to IRS management.

5. Conflicts of interest of Board members 68

Under S. 1096, the Board would consist of 9 members, 7 serving
on a part-time basis from the private sector (H.R. 2676 would have
a Board of 11 members, 8 of which would serve on a part-time
basis from the private sector). Some view this structure as raising
difficult issues of actual or perceived conflicts of interest, which
could undermine the goal of improving public perceptions and
interactions with the IRS. It is argued that the very factors contrib-
uting to an individuals’ required expertise may also contribute to
an actual or perceived conflict. For example, a person with exper-
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tise in information technology may be or have been an officer or
employee of an organization that might potentially contract with
the IRS to provide such technology. Similarly, a person familiar
with ‘‘the needs and concerns of taxpayers’’ might be or have been
a taxpayer advocate, with personal clients (or affiliated with a firm
that has clients) that could be affected by IRS actions. A Board
member could be a current or former executive of a company that
might pay less in taxes if certain generic types of administrative
or compliance activities are not undertaken. It is also argued that
every private individual or organization is potentially affected by
the actions of the IRS; thus, the greater the number of persons on
the Board, the greater the numerical chance of a conflict or appear-
ance of a conflict involving a Board member or an organization
with which such person is or was affiliated. Some contend these
concerns could be reduced by limiting private sector Board mem-
bership to persons retired from other employment.

Some argue that the Board has no authority to become involved
in specific cases and thus the likelihood of actual conflicts of inter-
est is remote. However, others contend that even if actual conflicts
of interest are unlikely or can be dealt with through recusals if nec-
essary, and even if Board members act with perfect propriety, the
likelihood of perceived conflicts of interest is inherent in the Board
structure and could further erode the confidence of taxpayers in the
IRS. For example, if the Board is composed of members (or former
members) of business entities, and if the business audit rate were
reduced for any reason, the general public may view this as Board
members benefitting themselves, even if there were in fact no ac-
tual conflict on a particular matter or otherwise. As another exam-
ple, if any taxpayer with which a Board member is or was directly
or indirectly connected experiences a favorable outcome in an IRS
matter, or is otherwise arguably favorably affected by any IRS ac-
tion, there could be a perception of influence even if it had not oc-
curred. Those who hold this view argue that it would be impossible
to overcome such perceived conflicts.

Others argue that the appointment and removal process would
address conflicts concerns. Also, it is argued that most existing gov-
ernment appointments (including the present structure of the
Treasury Department) involve the appointment of persons who
come from and may return to private employment, often in the
areas directly affected by the department in which they are em-
ployed. In addition, traditional ethical practices applicable to
boards of directors could be applied to the IRS Board, including
practices of recusal and disclosure. H.R. 2676 clarifies that the con-
flict of interest rules that apply to special government employees
generally would apply to the private-life members of the Board.
Further, it is argued that the benefits to be derived from the input
of the various members would outweigh the potential for additional
conflicts or perceptions of conflicts. Thus, it is argued that the
Board structure could improve overall performance of the IRS, en-
hancing public confidence.

6. Ability to affect all levels of IRS activity
Whether or not any proposal to improve the performance and

perception of the IRS will be effective depends in part on the abil-
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ity to transform all levels of the IRS. For example, hiring new, bet-
ter trained, and more capable managers will not affect IRS per-
formance if personnel policies prevent the carrying out of manage-
ment objectives. Some commentators have suggested that the Over-
sight Board would not be able to affect all levels of IRS activity
even if future IRS personnel policies otherwise allow for the effec-
tive implementation of management objectives, because the Board
does not directly review all personnel.

Other commentators have rejected this concern. They point out
that a path of accountability can be traced from every IRS em-
ployee to someone whose performance will be reviewed either di-
rectly or indirectly by the Oversight Board. Boards of Directors in
the private sector do not typically involve themselves in personnel
matters below the senior officer level. However, since the perform-
ance of those officers depends at least in part on the performance
of those who report to them, the Board is able to impact activity
at all levels of the organization.

7. Effect of the Board on the public perception of the IRS
The Commission Report found that the public perception of the

IRS had been damaged in a number of ways, many of which reflect
a view that the IRS is unable to efficiently manage its affairs. The
perceived inability of the IRS to consistently provide correct an-
swers to those taxpayers seeking its guidance, to apply the tax
laws in a consistent manner, to resolve administrative disputes in
a timely manner, to treat taxpayers with courtesy, and to manage
its affairs in an efficient manner have all led to an unnecessarily
negative public perception of the IRS.

It should be understood that the IRS, as the collector of taxes,
may always have a negative perception from a public that desires
to limit the amount of taxes that it pays. Some commentators have
criticized the Commission Report as unrealistic in suggesting that
restructuring IRS management could change that.

On the other hand, the Commission found that management fail-
ures had contributed to an unnecessary and excessively negative
perception of the IRS. To the extent that the Oversight Board can
improve the management of the IRS and help it better focus on the
performance of its duties, it may be expected to improve the public
perception of the IRS. On the other hand, should decisions of the
Oversight Board result in more aggressive collection practices or
cost saving steps that reduce taxpayer service, the public percep-
tion of the IRS could be further eroded.

The contribution of the Oversight Board to the improvement of
the public perception of the IRS may also turn on the public per-
ception of the Oversight Board. If the Oversight Board is perceived
as improving the management of the IRS, that positive perception
is likely to be transferred to some degree to the IRS. On the other
hand if the Oversight Board is perceived negatively, whether be-
cause of perceived conflicts of interest or for other reasons, the pub-
lic perception of the IRS could be further damaged.

8. Resources available to the Board and the IRS
Whether the Oversight Board is ultimately able to improve the

performance of the IRS may in part be determined by the Board’s
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role in insuring adequate access to resources by the IRS. Many con-
tend that the IRS needs to be able to obtain assurances of adequate
funding over a period of years. The Commission saw stable funding
as necessary in order to undertake the proper planning necessary
to rebuild the foundation of the IRS and recommended stable fund-
ing of the IRS over the next three years. The Commission Report
also noted that a stable budget would allow the IRS to plan and
implement operations that will improve taxpayer service and com-
pliance, such as technological modernization and employee train-
ing.

The Oversight Board would not control the proposed budget for
the IRS that is submitted to Congress by the Administration. How-
ever, it would review, approve and separately submit the budget
proposal developed by the IRS Commissioner. Some feel that this
process will provide additional legitimacy to IRS budget requests
and increase the likelihood that adequate resources will be made
available to the IRS. Others suggest that the revised process may
make it less likely the IRS will obtain adequate resources, since
there is less incentive for Treasury to obtain sufficient resources for
the IRS in the Administration budget proposal, and Congress may
be adverse to increasing the budget of the IRS.

9. Qualifications of IRS Commissioner
Under S. 1096, the Board would appoint an IRS Commissioner

for a five-year term. The appointment is to be made on the basis
of demonstrated ability in management. Under H.R. 2696, the
Board recommends a candidate to the President, who is not re-
quired to nominate the candidate selected by the Board.

Some have observed that many of the individuals who have held
the post of Commissioner in the past have been tax professionals,
often with principal managerial responsibility for a relatively small
legal staff. It is argued that a background in the tax law and
awareness of its complexities is important to understanding admin-
istrative and operational issues the IRS faces—including, for exam-
ple, the difficulties of training IRS employees to apply the tax law
either in the course of audits or in the case of taxpayer inquiries
during the filing season, and the difficulties of developing systems
that can most efficiently select tax returns for audit or other com-
pliance measures. It is also argued that the absence of a tax back-
ground could affect the relationship of the IRS Commissioner and
the IRS Chief Counsel with respect to matters that affect tax policy
as well as tax administration. However, it is also recognized that
selection of a person with demonstrated ability in management
would not preclude the selection of a person with a tax background,
if considered desirable.

Others observe that the traditional background of many IRS
Commissioners may limit the scope of their ability to deal with im-
portant operational and technological issues facing the IRS today.
It is argued that other areas of expertise may be even more essen-
tial to IRS concerns. Also, it is argued that the Chief Counsel of
the IRS, appointed by the President and dealing with issues of tax
policy, would continue to provide the opportunity for the IRS to ob-
tain the input and direction of experienced tax professionals.
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10. Issues relating to the Office of Chief Counsel 68a

The Chief Counsel is the chief law officer for the Internal Reve-
nue Service. The Office of Chief Counsel plays a tax policy role by
providing tax guidance for its client, in the form of private letter
rulings, technical advice memoranda, revenue rulings, and regula-
tions. All regulations are signed by the Commissioner, and con-
stitute statements of Federal tax policy. The Office of Chief Coun-
sel plays an enforcement role, as well as a tax policy role, when
acting as a litigator. As the client, the Internal Revenue Service
has final decision authority on whether to litigate a case or not,
and may veto a litigation strategy proposed by the Chief Counsel.
However, the delegation order which grants authority to the Chief
Counsel provides that ‘‘any legal matter involving Treasury policy
about which the Commissioner disagrees with the advice given to
him/her by the Chief Counsel will be submitted by the Commis-
sioner to the Secretary or the Deputy Secretary for resolution.’’ 69

S. 1096 would not change the way that the Chief Counsel is ap-
pointed. The President would continue to appoint the Chief Coun-
sel, with the advice and consent of the Senate. Under current law,
the Chief Counsel is an Assistant General Counsel of the Treasury
Department, reporting to the General Counsel of the Treasury De-
partment. Under S. 1096, the Chief Counsel would report directly
to the Secretary. The proposal raises issues relating to the relation-
ship between the Chief Counsel and the Commissioner. Under cur-
rent law, both the Chief Counsel and the Commissioner are ap-
pointed by the President and can be removed by the President.
Under the Commission’s proposal, the Commissioner would be ap-
pointed by the Board and may be removed by the Board. This dif-
ference in appointment method may cause tensions between the
two officials.

As the responsibilities of the Chief Counsel are focused on tax
policy and enforcement, which are specifically excluded from the
Board’s supervisory authority, some argue that it is unlikely that
the Commissioner and the Chief Counsel will have disagreements
as a result of the Board’s oversight. Others contend that tax policy
and tax administration may not be readily separable. However, if
the Commissioner, under the direction of the Board, did disagree
with the Chief Counsel, under the direction of the President, the
proposal does not address a means of solving such disagreement.
The Commissioner would not have authority to fire the Chief Coun-
sel, and the President would be unlikely to do so if the Chief Coun-
sel is acting consistently with the President’s will, albeit in conflict
with the will of the Board. Similarly, the President could not fire
the Commissioner under the proposal, but could only remove the
Board members.

The creation of the Board may serve to increase further the im-
portance of the Chief Counsel with respect to tax policy and proce-
dure. The Commission Report provides that the Board would not
address issues of tax policy, and also contemplates that the IRS
Commissioner need not be a tax law expert, but should be someone
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with management expertise. This represents a significant depar-
ture from past practice, under which IRS Commissioners in recent
decades have generally been respected practitioners in the field of
tax law and accounting. If the IRS Commissioner’s duties are large-
ly executive, the tax policy and tax procedural responsibilities cur-
rently carried out by the IRS Commissioner could fall upon the
Chief Counsel’s office, including the responsibility to grant final ap-
proval over the issuance of regulations and other tax guidance pub-
lications. Arguably this could increase the workload and the num-
ber of decisions that would need to be made by that office. Some
argue that this might merely change the locus of the decision-mak-
ing process, without providing any increase in efficiency or improv-
ing the ‘‘user-friendliness’’ of the IRS for taxpayers. In fact, delays
could be exacerbated without added staff to absorb any workload
increase. On the other hand, some might argue that the Board, to-
gether with a more managerial type of IRS Commissioner, could
anticipate and address these types of problems, with resulting in-
creases in efficiency of operation.

11. Tax simplification
The Commission Report observed a ‘‘clear connection’’ between

the complexity of the Internal Revenue Code and the difficulty of
tax law administration and taxpayer frustration. The Commission
strongly recommended that the Congress and the President work
toward simplifying the tax law wherever possible.

The Commission observed that uncertainty adds to complexity
and to the cost of compliance; and that uncertain interpretation of
the tax law results in compliance problems. Various steps were rec-
ommended to reduce complexity, including increased involvement
of IRS personnel in the development and drafting of legislation,
and consideration of various other ways to identify complexity in
legislation.70 Others have also commented that tax law complexity
makes training extremely difficult for the IRS, potentially increas-
ing the likelihood that taxpayers may experience additional dif-
ficulties with both compliance and customer service IRS functions.

The Board would not have any direct authority over tax sim-
plification. The simplification of tax statutes would remain within
the domain of the Congress (subject to the veto power of the Presi-
dent). Tax policy issues within the IRS, including tax policy deci-
sions affecting the complexity of tax law interpretation of adminis-
tration, also would not be within the Board’s domain.

C. Issues Relating to the Conduct of Business by the
Oversight Board

The Commission’s proposal provides only general outlines for the
conduct of business by the Board. The Board would elect a chair-
person for a two-year term. The Board is to meet at least once each
month. The Board is to make a report on the conduct of its respon-
sibilities each year to the President and Congress. The lack of spec-
ificity regarding the operations of the Board raises technical issues
that should be clarified in any final legislation. Some of these
issues are discussed below.
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1. Rules for the conduct of business
In general, a board of directors for a corporation will adopt by-

laws for such corporation that contain provisions for managing the
business and regulating the affairs of the corporation. Bylaws may
be general or specific, depending on the needs of the business.
However, bylaws for any business generally provide procedures for
calling a meeting of the board and quorum requirements for hold-
ing such meeting. The bill does not say whether the Board has the
ability to address such issues. That authority should be clarified.

The proposal provides that any vacancy on the Board shall not
affect the powers of the Board. This provision raises the concern
that the Board could take action even if it had only one member
(which, for example, could be the employee representative). A
quorum requirement would ease this concern. The Model Business
Corporation Act provides that a majority of the fixed number of di-
rectors constitutes a quorum.71 In addition, it may be appropriate
to provide rules requiring a larger quorum or more than a majority
vote for certain actions of the Board, such as the removal of the
Commissioner.

Corporate bylaws also generally provide for the qualifications of
directors. The proposal describes the qualifications of the Board in
terms of their expertise. In light of perceived concerns about poten-
tial conflicts of interest,72 it may be appropriate to further restrict
eligibility to serve on the Board. As an example, it may not be ap-
propriate for the chief executive officer of a corporation which has
a large procurement contract with the IRS to serve on the Board.
Other rules to avoid the appearance of a conflict of interest could
also be adopted, such as recusal requirements. The proposal con-
tains safeguards against actual and perceived conflicts of interest
by reference to the rules for ethical conduct of government employ-
ees. Under the proposal, the Board members would be special gov-
ernment employees. As special government employees within the
meaning of 18 U.S.C. sec. 202(a), the Board members are subject
to criminal sanctions for acts affecting a personal financial inter-
est.73 Government employees are prohibited from participating per-
sonally and substantially in an official capacity in any particular
matter in which, to their knowledge, they or any person whose in-
terests are imputed to them has a financial interest, if the particu-
lar matter will have a direct and predictable effect on that inter-
est.74 Unless the employee receives a waiver, the employee must
refrain from participation in the matter.75 A government employee
must also demonstrate impartiality in the performance of official
duties, and should not participate in a matter where the cir-
cumstances would cause a reasonable person with knowledge of the
relevant facts to question his impartiality in the matter, unless the
employee has informed the agency of the appearance problem and
received authorization to participate.76 Other than the President, it
is unclear who would have the authority to grant a Board member
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a waiver for an actual or perceived conflict of interest. Accordingly,
a reference to the rules for ethical conduct of government employ-
ees may not be sufficient to resolve the perception of conflicts of in-
terest by the private sector members of the Board. On the other
hand, the application of the criminal sanctions of the governmental
ethics rules could have a chilling effect on the recruitment of Board
members with the necessary expertise. Final legislation should
clarify the application of governmental ethics rules to the Board
members. It should be considered whether special conflict of inter-
est rules applicable to the Board members should be included.

2. Application of Freedom of Information Act, Sunshine Act,
and Federal Advisory Committee Act

Freedom of Information Act
The IRS is an administrative agency. The IRS’s status as an ad-

ministrative agency means that administrative law, statutory and
decisional, which limits the exercise of power and controls the proc-
esses of all administrative agencies, applies to its actions. The Ad-
ministrative Procedure Act (‘‘APA’’),77 including the provisions of
the Freedom of Information Act (‘‘FOIA’’),78 currently apply to the
IRS.

FOIA requires most written material produced by agencies to be
made public. The purpose of FOIA is to ensure that citizens are in-
formed about actions taken by their government, so that citizens
can operate as a check against corruption by holding their govern-
ment accountable. Unless agency information is exempt from FOIA,
it must be made available to the public. The proposal does not ad-
dress FOIA, so current law would govern the application of FOIA
to the Board’s written work product. As the Board would be the
governing body of the IRS, FOIA would apply to written material
produced by the Board. However, much of the material produced by
the Board would probably be exempt from FOIA under the exemp-
tion for intra-agency memoranda.79 This exemption protects intra-
agency memoranda that are part of an agency’s deliberative or pol-
icy-making processes, which would generally not be discoverable in
a court case on a claim of governmental or deliberative process
privilege. The purpose of the exemption is to encourage and protect
a free and candid exchange of ideas during the decision-making
process. As the proposal does not discuss FOIA, it may be appro-
priate to clarify whether it is intended that FOIA apply to the
Board’s work product, either in the statute or the legislative his-
tory.

Sunshine Act
Meetings of the heads of agencies with a multimember decision-

making body were made public by the Government in the Sunshine
Act (‘‘Sunshine Act’’).80 The purpose of the Sunshine Act, like
FOIA, is to provide citizens an opportunity to witness the decision-
making processes of their government. The proposal does not ad-



63

81 See Pacific Legal Foundation v. CEQ, 636 F.2d 1259 (D.C. Cir. 1980).
82 5 U.S.C. sec. 552b(c)(2).
83 5 U.S.C. sec. 552b(c)(9)(B).
84 5 U.S.C. App. 1.
85 An advisory committee is established ‘‘in the interest of obtaining advice or recommenda-

tions.’’ Id. at section 3(a).

dress the Sunshine Act, so current law would govern the applica-
tion of the Sunshine Act to the Board’s oral communications. As
the Board would be a multi-member decision-making body, its
meetings with the Commissioner would be covered by the Sunshine
Act.

The concept of meetings covered by the Sunshine Act is ex-
tremely broad and may include not only sessions at which formal
action is taken but also those at which a quorum of members delib-
erates regarding the conduct or disposition of agency business. For
those meetings covered by the Act, an agency must announce, at
least one week prior to a meeting, the meeting’s date, location and
other information. Although an agency can close a particular meet-
ing to the public, on the grounds that the meeting may have an ad-
verse impact on the rights of individuals or on the ability of the
government to function properly, an agency cannot by rule or inter-
nal procedure close groups or categories of meetings.81 Meetings
which relate solely to the internal personnel rules and practices of
the agency 82 or would be likely to significantly frustrate implemen-
tation of a proposed agency action 83 are exempt from the Sunshine
Act.

Some have commented that the goals of the Board could not be
accomplished if open meetings were required, as open meetings
might discourage the Commissioner and the Board from expressing
frank views about progress towards goals of tax administration. On
the other hand, one purpose of the Board is to foster public con-
fidence in the IRS, and it could be argued that closing meetings to
the public would be inconsistent with that purpose. As the proposal
does not discuss the Sunshine Act, it may be appropriate to clarify
whether it is intended that the Sunshine Act apply to the Board’s
oral communications, either in the statute or the legislative history.

Federal Advisory Committee Act
The Federal Advisory Committee Act (‘‘FACA’’) 84 was designed

to improve public access to the decision-making processes of advi-
sory committees, which are constituted of private individuals who
gather to advise the government. Under the proposal, the FACA
probably would not apply to the Board, as it would be a decision-
making body rather than an advisory committee.85

Under FACA, advisory committees are broken down into two
types: groups ‘‘established by’’ the agency and groups that are ‘‘uti-
lized by’’ the agency. An ‘‘established’’ committee must be rechar-
tered every two years, and is subject to Congressional and adminis-
trative review. There is no exclusion for frustration of agency ac-
tion or for ‘‘intra-agency’’ memoranda under FACA. Judicial deci-
sions have concluded that requiring meetings between outside
groups and the agency to be public neither inhibits candid ex-
changes with the agency nor decreases the information available to
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the agency.86 As noted above, some have argued that one of the
goals of oversight would be frustrated if meetings and work product
of the body providing oversight were required to be public. One way
to exempt the activities of an oversight body from FACA is to des-
ignate all members as special government employees. In Associa-
tion of American Physicians and Surgeons, Inc. v. Hillary Clin-
ton,87 which involved a challenge to the President’s Task Force on
National Health Care Reform, the court agreed with Mrs. Clinton
that the FACA did not apply because all members of the Task
Force were officers or employees of the government (including Mrs.
Clinton). Any proposal involving an advisory committee should
clarify whether it is intended that FACA apply.

D. Issues Relating to the Structure and Funding of the
Employee Plans and Exempt Organizations Division

Nature of EP/EO mandate
As the Commission Report notes, Congress frequently directs the

IRS to perform functions not directly related to its core purpose of
collecting the proper amount of Federal tax revenues at the least
cost. While EP/EO is not the only example of such a non-core func-
tion, it is one of the most visible, with responsibility for regulating
sectors of the national economy estimated to represent approxi-
mately $135.9 billion in annual Federal income tax expenditures in
fiscal year 1998—an amount equal to approximately 25 percent of
total estimated Federal income tax expenditures for that fiscal
year.

EP/EO was formed primarily to exercise regulatory supervision
over employee benefit plans and exempt organizations with the
goal of protecting the interests of employee benefit plan partici-
pants and of contributors to and beneficiaries of tax-exempt organi-
zations. However, the office is also charged with the more tradi-
tional IRS function of revenue collection and tax law enforcement.
These two functions can lead to conflicting results. For example, in
the pension context, a plan sponsor or employer may be responsible
for violations that disqualify the plan from Federal tax benefits.
However, the plan participants would suffer the primary unfavor-
able consequences of plan disqualification. Similarly, revocation of
exemption of a tax-exempt organization may primarily harm the
charitable class that relies on the organization for goods or services
(or contributors to the organization) rather than the individuals
who may have diverted the organization’s funds for private benefit.
These potentially conflicting mandates have led EP/EO to develop
innovative and effective voluntary compliance programs that seek
to encourage retirement plans and tax-exempt organizations to
comply with Federal tax obligations and limit the necessity for tra-
ditional enforcement actions. The Commission cites the EP/EO op-
eration, and particularly its voluntary enforcement efforts, as ‘‘one
of the most innovative and efficient functions within the IRS.’’
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Code section 7802(b)(2).

Need for additional EP/EO resources
Because the IRS does not have infinite financial resources, it

must constantly determine how best to allocate its available re-
sources among its myriad functions. Inevitably, such an allocation
process will favor the IRS’ core tax collection function at the ex-
pense of non-core functions. Congress acknowledged this tension at
the time it established EP/EO by elevating supervision of the office
to an Assistant Commissioner and by dedicating a source of fund-
ing for the office. However, the designated funding mechanism has
never been utilized and EP/EO, along with the rest of IRS, is fund-
ed out of Treasury Department general appropriations.

As set forth in Table 2 (in Part One.I.C., above), the level of EP/
EO staffing in 1997 is essentially the same as it was upon forma-
tion of the office in 1974, and is, in fact, approximately 20 percent
lower than it was at its peak in 1989. Given the tremendous in-
crease in the number of organizations and plans—and the value of
assets—within EP/EO’s jurisdiction, as well as an expansion of EP/
EO’s responsibilities to include tax-exempt bonds, the EP/EO staff-
ing level has been a source of Congressional concern in recent
years. Twenty years after creation of EP/EO, the Subcommittee on
Oversight of the House Committee on Ways and Means concluded
that ‘‘the IRS does not have sufficient resources allocated to ensure
compliance by public charities with applicable tax rules,’’ 88 and
recommended that ‘‘the staffing and funding levels allocated for
IRS’s exempt organization examination and compliance activities
be increased to a level consistent with the number, size, and di-
verse activities of tax-exempt organizations.’’ 89 Similarly, in its
1994 review of IRS program areas within the jurisdiction of the
House Committee on Ways and Means, the General Accounting Of-
fice testified that limited resources at the IRS have influenced the
level of oversight of ERISA.90

EP/EO is not unique within the IRS in its need for additional fi-
nancial resources. However, the magnitude of the sectors EP/EO is
charged with regulating as well as the nature of its mandate sup-
port the Commission’s conclusion that Congress should provide suf-
ficient resources for EP/EO to carry out its functions.

Source of funding
The Commission recommends the reinstatement of the funding

mechanism in Code section 7802(b)(2) (described in Part II.C.
above), modified to provide that such funds can only be used to
fund EP/EO.91 In addition, S. 1096 includes an additional funding
source, dedicating all user fees collected by EP/EO to carry out the
functions of that office.

Although the bill attempts to tighten the connection between the
excise taxes collected on investment income of private foundations
under Code section 4940 and the funding of EP/EO, the office’s
funding would, as under present law, be subject to the appropria-
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92 Section 10511 of PL. 100–203, 101 Stat. 1330–382, 1330–446, enacted December 22, 1987.
The fees applied to requests made on or after February 1, 1988, and before September 30, 1990.
Subsequent legislation extended the fee authority through September 20, 2003. Sec. 2 of P.L.
104–117, 1996–34 I.R.B. 19.

93 The IRS publishes revised user fee schedules annually. For example, Revenue Procedure
97–8, 1997–1 I.R.B. 187 sets forth current user fees applicable to matters within the jurisdiction
of EP/EO.

94 Compliance fees may be imposed as part of one of the voluntary self-correction programs
administered by EP/EO. Such fees do not qualify as ‘‘user fees’’ and, thus, would not be includ-
ible for purposes of calculating EP/EO funding under the bill. Compliance fees represented ap-
proximately $1.4 million of total fees collected by the National Office in 1994, $1.6 million of
1995 fees, and $2.1 million of 1996 fees.

tions process and there is no guarantee that the designated
amounts actually would be appropriated. Initial legislative intent
has been ignored for over 20 years in spite of periodic revisiting of
the issue by Congress. Further, the section 4940 excise tax is not
without its flaws as a funding source. Because the tax is based on
investment income, the amount collected under the tax is very
much subject to the vissicitudes of the financial markets. Such un-
certainty makes short- and long-range organizational planning dif-
ficult. In addition, if the dedication of the section 4940 excise tax
to the EP/EO function is deemed appropriate, it may be equally ap-
propriate for other areas of the IRS to retain excise taxes collected
from taxpayers under their jurisdiction.

The dedication of user fees collected by EP/EO to carry out its
functions raises a number of similar issues. In general, Federal
user fees are charges for a specific service, requested by and bene-
ficial to identifiable persons. A user fee must satisfy three charac-
teristics: (1) it must be voluntary; (2) the user must benefit from
the fee; and (3) the fee must be based on the actual cost of provid-
ing the service (e.g., providing a copy of a tax return). Prior to
1988, the IRS did not charge user fees. However, as part of the
Revenue Act of 1987, Congress directed the Secretary of Treasury
to establish a program requiring the payment of user fees for re-
quests to the IRS for letter ruling, opinion letter, determination let-
ter, and other similar requests.92 Absent specific statutory author-
ity, user fees are paid directly into the Treasury general fund as
miscellaneous receipts. However, IRS’s 1995 appropriation per-
mitted the IRS to retain up to $119 million per fiscal year in fee
revenue derived from new fees and increases in existing fees, in ad-
dition to its regular appropriation.93 Table 3 contains total EP/EO
user and compliance 94 fees since inception of the IRS user fee pro-
gram. Table 4 sets forth EP/EO user and compliance fees for fiscal
years 1994 through 1996, broken out between EP and EO, and Na-
tional Office and field offices.
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Table 3.—EP/EO User and Compliance Fees, 1988–1996

Fiscal year Fees collected
($ millions)

1988 ............................................................................. 18.2
1989 ............................................................................. 33.7
1990 ............................................................................. 29.4
1991 ............................................................................. 36.9
1992 ............................................................................. 34.8
1993 ............................................................................. 36.0
1994 ............................................................................. 39.7
1995 ............................................................................. 76.1
1996 ............................................................................. 40.3

Source: Internal Revenue Service.
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95 The funding level would be calculated as follows: $213.7 million (sec. 4940 excise tax collec-
tions for second preceding year (1995)) + $213.7 million (greater of $213.7 million or $30 million)
+ $38.2 million (1996 user fees) = $465.6 million. In fact, the actual amount would be somewhat
different because, as discussed above, the section 7802(b) formula assumes a 2-percent excise
tax rate; actual collections reflect the fact that certain foundations pay at a 1-percent rate.

As Tables 3 and 4 illustrate, user fees are not necessarily a con-
sistently stable source of revenue. The level of total receipts may
be influenced significantly by factors beyond the IRS’ control. For
example, collections in fiscal year 1995 were almost double those
in fiscal years 1994 and 1996; this increase is attributable largely
to the effects of reforms in the tax law governing employee benefit
plans contained in the Tax Reform Act of 1986 and subsequent leg-
islation that necessitated plan amendments and caused employee
benefit plans to seek requalification with the IRS as qualified em-
ployee benefit plans. In addition, if the dedication of EP/EO user
fees to the EP/EO function is deemed appropriate, it may be equal-
ly appropriate for other areas of the IRS to retain user fees col-
lected from taxpayers under their jurisdiction. Because the level of
user fees collected does not always correlate to financial resources
required, such an approach could result in a misallocation of re-
sources within the IRS.

Finally, it is not clear that the formula set forth in the bill would
result in the correct level of funding for EP/EO. There appears to
be widespread agreement that the current level is too low. Based
on current collections, the formula set forth in the bill would result
in a funding level of approximately $465.6 million for EP/EO in
1997.95 This amount is approximately three and one-half times the
level of EP/EO proposed funding ($129.6 million). Such a funding
level may be too high, or it may still be inadequate. Dedicating cer-
tain revenue sources to the funding of EP/EO would mean that EP/
EO does not have to compete for scarce resources within the IRS.
However, it does not necessarily result in the correct level of fund-
ing. This task requires an ongoing assessment by Congress as to
the appropriate funding level, rather than a formula that may or
may not approximate current—or future—needs. As the Commis-
sion concluded, Congress must provide sufficient resources when
asking IRS to assume non-core functions such as those carried out
by EP/EO. To preserve the ability of the IRS to carry out its core
functions, however, such resources must be in addition to, and not
in lieu of, resources appropriated to carry out such core functions.
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V. ISSUES RELATING TO CONGRESSIONAL
ACCOUNTABILITY FOR THE IRS

A. Congressional Oversight

Coordinated hearings
As discussed above, there are currently 6 Congressional commit-

tees with legislative jurisdiction over the IRS. In addition, part of
the statutory duties of the Joint Committee is IRS oversight. The
Commission Report points out that one of the factors contributing
to lack of a long-term strategic plan for the IRS is that it receives
differing views from each of the Congressional committees. Each
committee has its own concerns and agenda, and the result may
not be a cohesive plan for IRS activities. In addition, the need for
the IRS (and the Treasury Department) to respond to each commit-
tee may result in duplicative efforts and the wasting of resources
that could be put to other uses.

In order to address this issue, S. 1096 provides for at least two
coordinated hearings a year with the 6 legislative committees and
for reports to such committees on the IRS and the state of the Fed-
eral tax system by the Joint Committee. The Commission rec-
ommended a similar approach, but would have created a new joint
committee to hold the hearings and provide the reports.

The bill may serve to provide some coordinated oversight be-
tween the various committees; it will at least ensure that the same
information is available to all relevant committees at the same
time. In addition, to the extent that issues are addressed by the
IRS at the joint hearings, it may reduce the need for duplicative
hearings or IRS responses to the various committees. The extent to
which the coordinated hearings actually help to streamline and co-
ordinate the oversight process depends in part on whether the co-
ordinated hearings do in fact reduce the number of hearings to
which the IRS must respond or simply add additional hearings and
the extent to which the coordinated hearings foster discussions that
result in a more coordinated oversight effort and a more cohesive
direction from the Congress.

The bill’s approach may be preferable to that of the Commission
Report because it utilizes existing resources. The Commission ap-
proach may have added additional complexity by creating a new
entity which would largely duplicate the current duties of the Joint
Committee.

Some argue that it may be difficult to provide truly coordinated
Congressional oversight of the IRS as long as more than one com-
mittee has jurisdiction over the IRS. On the other hand, some point
out that many Federal agencies are subject to Congressional over-
sight by multiple committees and that this form of oversight does
not necessarily impede the development of appropriate goals and
achievement of such goals.
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Requests for GAO investigations of the IRS
According to the Commission Report, requiring a single place for

coordination of GAO reports relating to the IRS is intended to
eliminate overlapping reports, ensure that the GAO has the capac-
ity to handle the report, and ensure that investigations focus on
areas of primary importance to tax administration. The Commis-
sion Report would require coordination with respect to all GAO re-
ports. S. 1096 is similar, but would not require Joint Committee
approval of requests from Congressional Committees or Sub-
committees. As discussed above, the Joint Committee already re-
views requests for GAO investigations that involve access to con-
fidential taxpayer information. However, the GAO does perform in-
vestigations that do not require access to such information, and re-
quests for such investigations are not necessarily reviewed by the
Joint Committee.

Requiring Joint Committee approval of GAO investigations relat-
ing to the IRS may not necessarily reduce the number of requests.
One reason is that the requirement does not apply to requests from
House or Senate committees or subcommittees, even if the commit-
tee or subcommittee does not have jurisdiction over IRS matters.
In addition, it may be difficult for the Joint Committee to deny a
request for an investigation from a Member of Congress.

On the other hand, requiring Joint Committee approval may
have the desired effect. The Joint Committee may be able to com-
bine several similar requests into a single request (to the extent
the GAO does not now do so). In addition, the Joint Committee
may be able to address the issue without a study or may be able
to direct the inquiry to a source better able to deal with it, thus
reducing the number of investigations.

B. Tax Law Complexity

Complexity analysis
The requirement for a Tax Complexity Analysis highlights com-

plexity as an issue in developing tax legislation. Complexity is only
one of many factors that are involved in the consideration in tax
legislation, and there is disagreement as to whether it is appro-
priate to elevate complexity over other factors. Even those who
agree that complexity is a critical issue do not all agree that the
proposed Tax Complexity Analysis is necessary to focus attention
on complexity or that the Analysis will be effective. Assuming the
proposal for a Tax Complexity Analysis is adopted, there are issues
relating to the content of the analysis that should be addressed.

Those who support the proposal for a Tax Complexity Analysis
argue that requiring such an analysis appropriately recognizes that
complexity is an important factor to consider in developing tax leg-
islation. Many would argue that complexity is the critical issue fac-
ing the current tax system and that, despite frequent statements
supporting simplification by the Administration and Members of
Congress, recent tax bills, including the Tax Relief Act of 1997,
have made some areas of the tax law significantly more complex.
They argue that complexity of the income tax laws is a key reason
for taxpayer dissatisfaction with the tax system in general and
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with the IRS and that taxpayer approval of the IRS cannot sub-
stantially increase unless the tax laws are simplified.

Certainly, complexity can lead to more involvement of taxpayers
with the IRS. Taxpayers desiring clarification from the IRS may at-
tempt to contact the IRS through telephone calls, letters, or more
formal means such as requests for private letter rulings. In addi-
tion, complexity may result in more mistakes by taxpayers in pre-
paring their tax returns, and may also lead to more disputes with
the IRS. Particularly in areas where there is lack of certainty in
the law, taxpayers and the IRS may come to different conclusions
about tax liability given the same set of facts. The need for such
interactions and involvement with the IRS may increase taxpayer
dissatisfaction with the IRS and the tax system.

On the other hand, some argue that the Tax Complexity Analysis
places undue emphasis on complexity as an issue. They argue that
simplicity is only one objective of a tax system, and that other fac-
tors are at least as important and, in some cases, more important.
Issues in addition to complexity that are generally considered in
evaluating tax legislation include the effect of the proposal on the
fairness of the tax system, economic efficiency, and the Federal
budget. Nontax policy issues also arise, as the tax laws are fre-
quently used to encourage or discourage certain types of behavior.
Those who share this view are concerned that identifying a provi-
sion as complex would stigmatize the provision, even though the
provision may be favorable to taxpayers or otherwise supported by
sound policy.

Some complexity may benefit taxpayers. For example, complexity
often gives taxpayers greater flexibility in structuring transactions
and choosing behavior that results in the desired tax consequences.
Some complexity mirrors the complicated economic system and
complicated transactions that occur in the market place. Some com-
plexity may lead to a fairer tax system.

Taxpayers are generally willing to accept complexity when it ben-
efits them. For example, the home mortgage interest deduction
adds to complexity and additional calculations that would not have
to be made if the deduction were not available. However, taxpayers
who are eligible for deduction are probably more than willing to
deal with the additional complexity and record keeping because it
reduces their tax liability.

While recognizing that reducing complexity is a key goal, some
argue that the Tax Complexity Analysis merely adds additional
procedural requirements without any real benefit. They argue that
the fact that a provision adding to complexity is adopted does not
mean that the Congress and the President were not aware of the
complexity, but an indication that they believed other factors out-
weighed concerns about complexity.

Some point out that there are many formal and informal means
by which the Congress learns of complexity regarding proposed leg-
islation. Hearings are held relating to legislation at which inter-
ested groups testify and questions about complexity are generally
raised in the hearing process. In addition, Members and their staffs
speak frequently with interested groups regarding legislative pro-
posals, including groups representing taxpayers, tax practitioners,
and others concerned with complexity. The staffs of the House and
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Senate Offices of the Legislative Counsel, the Ways and Means and
Senate Finance Committees, the Joint Committee, and the Admin-
istration advise Members regarding the complexity of proposed leg-
islation. This input often results in changes to proposals through-
out the legislative process.

Some also argue that, even if the Tax Complexity Analysis added
new information, it comes too late in the legislative process to pro-
vide useful input to Members. Those who do not support the com-
plexity analysis argue that at best it will result in additional boiler
plate language in committee and conference reports, and at worst
will result in legislative delays due to procedural battles or distract
resources from the task of trying to draft legislation in the simplest
possible way.

Supporters of the Tax Complexity Analysis argue that the Analy-
sis may provide additional information to Members and that, even
if it does not, it will make Congress, the Administration, and tax-
payers more aware of complexity and may result in changes in leg-
islation.

Members of Congress and the President generally focus on the
major issues and policy objectives of legislation, but often will not
be familiar with all the details which may give rise to complexity.
This may be especially true with respect to Members who are not
on the tax writing committees and who were not or did not have
staff who were directly involved in the development of proposals.
Supports of the Tax Complexity Analysis argue that it serves to
make Members aware of the fact that they are adopting complex
provisions. Moreover, the fact that the complexity analysis has to
be included may cause Members to focus more on complexity while
considering legislation and may cause them to change proposals in
the hope that a provision will not be discussed in the complexity
analysis. Thus, even if the analysis merely formalizes the advice
given to Members during the legislative process, the analysis may
in fact change the debate over legislation at all stages of the legis-
lative process.

Assuming that a tax complexity analysis is required to be in-
cluded in tax legislation, it may be appropriate to consider revising
the content of the analysis in order to provide a more meaningful
discussion of complexity. Issues that may need to be addressed in-
clude the following.

First, the proposed analysis does not actually appear to require
a determination that a provision is complex—but merely to address
the 8 specified factors. Many of these factors do not have a direct
relationship with complexity. For example, whether or not a provi-
sion is new or amends existing provision in the tax law is not an
indication of complexity. A new provision may reduce complexity,
where an amendment to an existing provision could increase it.
Similarly, whether or not a provision requires a change to IRS
forms does not indicate whether complexity is increased. A provi-
sion that greatly increases simplification, such as reducing the
number of people who have to file tax returns, may require a
change to IRS forms.

Second, the complexity analysis also does not require an identi-
fication of provisions that reduce complexity or result in significant
simplification. It may be useful for Members to know of such provi-
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96 These issues do not arise under H.R. 2676, as passed by the House, because it does not
contain the proposal relating to compliance burden estimates.

sions. If proponents of the analysis are correct that members will
not want to see a provision on a list of complex items, including
a discussion of items that simplify the tax code might spur mem-
bers to try to develop such provisions.

Third, the requirement that an analysis be made with respect to
each provision of a bill may be unduly burdensome and unrealistic
given the numerous tax provisions in some bills. The legislative
process may not provide the time necessary to provide such an
analysis, and waiting for the analysis may unduly interfere with
the legislative process.

Feasibility study of compliance burden estimates 96

S. 1096 requires the Joint Committee to study the feasibility of
developing a numerical standard for determining compliance bur-
dens of proposed tax legislation. Some have shown interest in such
a proposal because they feel it would provide an easy shorthand
method of determining complexity. It would also allow a shorthand
way of comparing the complexity of completely unrelated proposals.
However, any sort of complexity index is likely to be controversial
and subjective. It is likely to be difficult to develop any sort of con-
sensus among interested parties as to what factors should be taken
into account, how the factors should be weighed, or how the results
of any complexity analysis should be presented. Any simplistic nu-
merical analysis is likely to be more misleading than helpful, and
may mask issues.

If there is continuing concern about complexity, it may be more
appropriate to provide for a more flexible Tax Complexity Analysis
such as that in the bill that allows for a qualitative, as well as
quantitative analysis where appropriate (e.g., the estimated num-
ber of taxpayers affected). Such an approach is likely to provide the
Congress with more insight and useful information. For example,
such an approach could include the reasons for the complexity,
which would provide an indication of how a proposal could be modi-
fied to reduce complexity.

Role of the Internal Revenue Service
In analyzing proposed legislation, it is useful to obtain the views

of IRS personnel responsible for administering the provisions af-
fected by the legislation. IRS personnel are in a unique position to
evaluate the measures that will be needed to ensure compliance
(e.g., information reporting), whether it is reasonable to expect a
reasonable level of compliance under the proposal, and what
changes in IRS forms or procedures would be necessary. Because
IRS personnel deal with enforcement and compliance issues on a
day-to-day basis, they can advise Congress with respect to burdens
proposed legislation may impose on taxpayers as well as the IRS.

The Commission determined that in some cases the Congress
may not have adequate access to IRS personnel. Others also have
voiced the concern that, while the Treasury Department may be in-
volved in legislative proposals, IRS representatives often are not.
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The bill addresses concerns about access to the IRS by providing
that it is the sense of the Congress that IRS personnel should be
available to the Congress during the consideration of legislative
proposals. The bill is an indication that the Congress wants to hear
more, and more directly, from the IRS during the consideration of
legislation. The extent to which there is more IRS involvement in
developing legislation will depend, in part, on the extent to which
Congress chooses to involve the IRS. Such involvement could take
various forms. For example, IRS representatives could be asked to
testify regarding administrative issues involved in particular legis-
lative proposals. In addition, IRS representatives could be involved
in the drafting of proposals. In the past, the IRS has often been in-
volved in drafting, but not in all cases.

Some point out that legislation should not be necessary to obtain
more input from the IRS regarding legislative proposals, and that
lines of communication can and should be reestablished in the ab-
sence of legislation.

Whether receiving more input from the IRS will reduce complex-
ity in tax legislation is unclear; it depends in part on the extent
to which the Congress and the Administration focus on complexity
as an issue, and whether other competing concerns cause addi-
tional complexity to be unavoidable.
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97 Rev. Proc. 86–4, 1986–1 C.B. 423.
98 Rev. Proc. 90–62, 1990–2, C.B. 659.
99 Rev. Proc. 91–69, 1991–2, C.B. 893.

PART TWO: ELECTRONIC FILING

A. Electronic Filing of Tax and Information Returns

Present Law

Treas. Reg. section 1.6012–5 provides that the Commissioner
may authorize, at the option of a person required to make a return,
the use of a composite return in lieu of a paper return. An elec-
tronically filed return is a composite return consisting of electroni-
cally transmitted data and certain paper documents that cannot be
electronically transmitted. Form 8453 is a paper form that must be
received by the IRS before any electronically filed return is com-
plete. Form 8453 provides signature information to the IRS.

The IRS conducted the first test of electronic filing in 1986, for
a limited number of tax year 1985 returns.97 In 1990, the IRS per-
mitted nationwide electronic filing of returns that had refunds
owing.98 In 1991, the IRS accepted electronically filed returns that
had balances due.99 In 1993, the IRS established an electronic fil-
ing goal of 80 million tax returns by 2001. During the 1997 tax fil-
ing season, the IRS received approximately 20 million individual
tax returns electronically.

S. 1096 (sec. 201 of the bill)

Description of Proposal

S. 1096 states that the policy of Congress is to promote paperless
filing, with a long-range goal of limiting paper returns to 20 per-
cent of all tax returns by the year 2007. The bill would require the
Secretary of the Treasury to establish a strategic plan to eliminate
barriers, provide incentives, and use competitive market forces to
increase taxpayer use of electronic filing.

The Secretary would be required to create an electronic com-
merce advisory group comprised of representatives from the tax
practitioner, preparer, and computerized tax processor communities
and other representatives from the electronic filing industry. Under
the bill, the Chairperson of the IRS Oversight Board, together with
the Secretary and the Chairperson of the electronic commerce advi-
sory group, would be required to report annually to the tax-writing
committees on the IRS’s progress in implementing its plan to meet
the goal of 80 percent electronic filing by 2007.

To promote electronic filing, the bill would require the Secretary
to implement procedures providing for the payment of incentives to
transmitters of qualified electronically filed returns. A qualified
electronically filed return excludes those for which the taxpayer is
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100 Public Law 105–34 (August 5, 1997).
101 Ibid (Act sec. 1224).

charged the cost of transmission. The bill also would exclude trans-
mitters that file paper returns after the end of 2004 from the in-
centive program. This bill would not be intended to override section
1205 of the Taxpayer Relief Act of 1997,100 which prohibits the IRS
from paying fees to credit card companies in connection with re-
ceiving tax payments by credit card.

Effective Date

The provision would be effective on the date of enactment.

H.R. 2676 (sec. 201 of the bill)

Description of Proposal

The H.R. 2676 provision is identical to that in S. 1096.

B. Extension of Time to File for Electronic Filers

Present Law

In general, individual federal income tax returns must be filed by
April 15 of the year following the close of the calendar year to
which the return pertains, regardless of whether the returns are
filed on paper or electronically. Corporate income tax returns must
be filed by the 15th day of the third month following the close of
the taxable year to which the return pertains, regardless of wheth-
er the returns are filed on paper or electronically.

Information such as the amount of dividends, partnership dis-
tributions, and interest paid during the tax year must be supplied
to taxpayers by the payors by January 31 of the year following the
calendar year for which the return must be filed. The payors must
file an information return with the IRS with the information by
February 28 of the year following the calendar year for which the
return must be filed. Under present law, the due date for informa-
tion returns is the same whether such returns are filed on paper,
on magnetic media, or electronically. Most information returns are
filed on magnetic media (such as computer tapes) which must be
physically shipped to the IRS.

Under regulations, a partnership must file its income tax return
on or before the 15th day of the fourth month following the end of
the partnership’s taxable year (on or before April 15th, for calendar
year taxpayers). The Taxpayer Relief Act of 1997 adds a require-
ment that partnerships with more than 100 partners must file
partnership income tax returns on magnetic media.101

S. 1096 (sec. 202 of the bill)

Description of Proposal

S. 1096 would provide an incentive to electronic filers by extend-
ing the due date for filing such returns. In the case of individual
income tax returns, the time for filing would be extended to the
fifth month of the year following the taxable year to which the re-
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turn relates. For most individuals, this would push the filing date
back to May 15th. In the case of corporate income tax returns, the
time for filing would be extended to the 15th day of the fourth
month following the close of the taxable year. With respect to infor-
mation returns, the time for filing would be extended from Feb-
ruary 28 under present law to March 31 of the year following the
calendar year to which the return relates. The bill would not
change the requirement that payors must supply taxpayers with
the applicable information by January 31. The bill generally would
require partnership income tax returns to be filed on or before the
15th day of the third month following the close of the taxable year
of the partnership, except for electronically filed partnership in-
come tax returns, which would be required to be filed on the 15th
day of the fourth month following the close of the taxable year of
the partnership. The bill also would permit the return of a partner-
ship consisting entirely of nonresident aliens to be filed on or be-
fore the 15th day of the sixth month following the close of the tax-
able year of the partnership.

Effective Date

The provision would apply to individual, corporate, and informa-
tion returns required to be filed after December 31, 1999. The pro-
vision would apply to partnership returns for taxable years begin-
ning after December 31, 1998.

H.R. 2676 (sec. 202 of the bill)

Description of Proposal

H.R. 2676 would provide an incentive to filers of information re-
turns to use electronic filing by extending the due date for filing
such returns from February 28 (under present law) to March 31 of
the year following the calendar year to which the return relates.
The bill does not change the requirement that payors must supply
taxpayers with the applicable information by January 31. The
House bill contemplates that the IRS would cooperate with inter-
ested private sector filers of information returns in facilitating to
the maximum extent feasible the utilization of electronic filing for
such forms.

Effective Date

The provision would apply to information returns required to be
filed after December 31, 1999.

C. Paperless Electronic Filing

Present Law

Code section 6061 requires that tax forms be signed as required
by the Secretary. The IRS will not accept an electronically filed re-
turn unless it has received a Form 8453 providing signature infor-
mation on the filer.

Generally, a return is considered timely filed when it is received
by the IRS on or before the due date of the return. If the require-
ments of Code section 7502 are met, timely mailing is treated as
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timely filing. If the return if mailed by registered mail, the dated
registration statement is prima facie evidence of delivery. As an
electronically filed return is not mailed, section 7502 does not
apply.

The IRS periodically publishes a list of the forms and schedules
that may be electronically transmitted, as well as a list of forms,
schedules, and other information that cannot be electronically filed.

S. 1096 (sec. 203 of the bill)

Description of Proposal

S. 1096 would require the Secretary to develop procedures that
would eliminate the need to file a paper form relating to signature
information. The Secretary would be required to develop proce-
dures for the acceptance of signatures in digital or other electronic
form. Until the procedures are in place, the bill would require the
Secretary to accept electronic returns with typewritten signatures,
but the filers would be required to retain a signed paper original
of all such filings.

The bill would provide authorization for return preparers to com-
municate with the IRS on matters included on electronically filed
returns.

The bill would require that the Secretary establish procedures to
receive all forms electronically by December 31, 1998.

Effective Date

The provision would be effective on the date of enactment.

H.R. 2676 (sec. 203 of the bill)

Description of Proposal

H.R. 2676 would require the Secretary to develop procedures that
would eliminate the need to file a paper form relating to signature
information and to develop procedures for the acceptance of signa-
tures in digital or other electronic form. Until the procedures are
in place, the bill authorizes the Secretary to waive the requirement
of a signature or to provide for alternative methods of subscribing
all returns, declarations, statements, or other documents. The bill
treats documents subscribed under such alternative methods as
signed for all purposes, both civil and criminal, and provides a re-
buttable presumption that any such return, declaration, statement
or other document was actually submitted and subscribed by the
person on whose behalf it was submitted. The House bill con-
templates that the IRS will establish procedures for rebuttal of the
presumption.

The bill would provide rules for determining when electronic re-
turns are deemed filed, and for authorization for return preparers
to communicate with the IRS on matters included on electronically
filed returns.

The bill would require that the Secretary establish procedures, to
the extent practicable, to receive all tax forms electronically by De-
cember 31, 1998.
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Effective Date

The provision would be effective on the date of enactment.

D. Regulation of Preparers

Present Law

Present law does not provide for the regulation of return prepar-
ers.

S. 1096 (sec. 204 of the bill)

Description of Proposal

S. 1096 would provide that the Secretary may establish uniform
procedures to regulate the practice of return preparers. The bill
would provide that the Secretary shall not require persons that are
solely engaged in return preparation to demonstrate character, rep-
utation, qualifications, or competency. The bill also would create a
‘‘Director of Practice’’ within the Treasury Department.

Effective Date

The provision would be effective on the date of enactment.

H.R. 2676

Description of Proposal

H.R. 2676 does not contain a proposal relating to return prepar-
ers.

E. Paperless Payment

Present Law

Under the Taxpayer Relief Act of 1997,102 the IRS is authorized
to accept payment by any commercially acceptable means that the
Secretary deems appropriate, to the extent and under the condi-
tions provided in regulations. This includes, for example, electronic
funds transfers, including those arising from credit cards, debit
cards, and charge card.

S. 1096 (sec. 205 of the bill)

Description of Proposal

S. 1096 would provide rules that are essentially similar to those
enacted in the Taxpayer Relief Act of 1997.

Effective Date

The provision would be effective on the date that is nine months
after the date of enactment.
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H.R. 2676

Description of Proposal

H.R. 2676 does not contain a proposal relating to paperless pay-
ment.

F. Return-Free Tax System

Present Law

Under present law, taxpayers are required to calculate their own
tax liabilities and submit returns showing their calculations.

S. 1096 (sec. 206 of the bill)

Description of Proposal

S. 1096 would require the Secretary or his delegate to study the
feasibility of and develop procedures for the implementation of a
return-free tax system for taxable years beginning after 2007. The
Secretary would be required annually to report to the tax-writing
committees on the progress of the development of such system, in-
cluding what additional resources the IRS needs to implement the
system, the changes to the Internal Revenue Code necessary to fa-
cilitate the system, the procedures developed to date, and the num-
ber and classes of taxpayers who are permitted to use such a sys-
tem. The Secretary would be required to make the first report on
the development of the return-free filing system to the tax-writing
committees by June 30, 1999. The Senate bill contemplates that
the return-free filing system will be initially targeted at taxpayers
who had taxable income from wages, interest, dividends, pensions,
and unemployment compensation; did not itemize deductions; and
did not take any tax credits other than the earned income tax cred-
it.103

Effective Date

The provision would be effective on the date of enactment.

H.R. 2676 (sec. 204 of the bill)

Description of Proposal

The H.R. 2676 provision is identical to that in section 206 of S.
1096.

G. Access to Account Information

Present Law

Taxpayers who file their returns electronically cannot review
their accounts electronically.
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S. 1096 (sec. 207 of the bill)

Description of Proposal

S. 1096 would require the Secretary to develop procedures under
which a taxpayer filing returns electronically could review the tax-
payer’s account electronically not later than December 31, 2006.
The bill contemplates that all necessary privacy safeguards are in
place by that date.

Effective Date

The provision would be effective on the date of enactment.

H.R. 2676 (sec. 205 of the bill)

Description of Proposal

The H.R. 2676 provision is identical to that in section 207 of S.
1096, except that the provision in H.R. 2676 would be effective only
if all necessary privacy safeguards are in effect as of December 31,
2006.
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PART THREE: TAXPAYER PROTECTIONS AND RIGHTS

I. PROVISIONS OF S. 1096

A. Expansion of Authority to Issue Taxpayer Assistance
Orders

(sec. 301 of the bill)

Present Law

Taxpayers can request that the Taxpayer Advocate in the Inter-
nal Revenue Service (‘‘IRS’’) issue a taxpayer assistance order
(‘‘TAO’’) if they are suffering or about to suffer a significant hard-
ship as a result of the manner in which the internal revenue laws
are being administered (sec. 7811). A TAO may require the IRS to
release property of the taxpayer that has been levied upon, or to
cease any action, take any action as permitted by law, or refrain
from taking any action with respect to the taxpayer.

Description of Proposal

The bill would provide that in making the hardship determina-
tion, the Taxpayer Advocate should consider the following four fac-
tors: (1) whether the IRS employee to whom the order would be
issued is following applicable published administrative guidance,
including the Internal Revenue Manual (‘‘IRM’’); (2) whether there
is an immediate threat of adverse action; (3) whether there has
been a delay of more than 30 days in resolving the taxpayer’s ac-
count problems; and (4) the prospect that the taxpayer will have
to pay significant professional fees for representation.

Effective Date

The provision would be effective on the date of enactment.

B. Expansion of Authority to Award Costs and Certain Fees
(sec. 302 of the bill)

Present Law

Any person who substantially prevails in any action by or
against the United States in connection with the determination,
collection, or refund of any tax, interest, or penalty may be award-
ed reasonable administrative costs incurred before the IRS and rea-
sonable litigation costs incurred in connection with any court pro-
ceeding. In general, only an individual whose net worth does not
exceed $2 million is eligible for an award, and only a corporation
or partnership whose net worth does not exceed $7 million is eligi-
ble for an award.
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Reasonable litigation costs include reasonable fees paid or in-
curred for the services of attorneys, except that the attorney’s fees
will not be reimbursed at a rate in excess of $110 per hour (indexed
for inflation) unless the court determines that a special factor, such
as the limited availability of qualified attorneys for the proceeding,
justifies a higher rate. Awards of reasonable litigation costs and
reasonable administrative costs cannot exceed amounts paid or in-
curred.

Once a taxpayer has substantially prevailed over the IRS in a
tax dispute, the IRS has the burden of proof to establish that it
was substantially justified in maintaining its position against the
taxpayer. A rebuttable presumption exists that provides that the
position of the United States is not considered to be substantially
justified if the IRS did not follow in the administrative proceeding
(1) its published regulations, revenue rulings, revenue procedures,
information releases, notices, or announcements, or (2) a private
letter ruling, determination letter, or technical advice memoran-
dum issued to the taxpayer.

Description of Proposal

The bill would: (1) provide that the difficulty of the issues pre-
sented or the local availability of tax expertise can be used to jus-
tify an award of attorney’s fees of more than the statutory limit of
$110 per hour; (2) move the point in time at which both the posi-
tion of the United States is determined and after which reasonable
administrative costs can be awarded to also encompass the date on
which the first letter of proposed deficiency which allows the tax-
payer an opportunity for administrative review in the IRS Office of
Appeals is sent; (3) permit the award of attorney’s fees (in amounts
determined by the court to be appropriate) to specified persons who
represent the taxpayer for no more than a nominal fee; (4) raise
the net worth limitation above which attorney’s fees may not be
awarded to $5 million (from $2 million) for individuals and $35 mil-
lion (from $7 million) for corporations and partnerships; and (5)
provide that ‘‘the position of the United States was not substan-
tially justified if the United States has not prevailed on the same
issue in at least 3 United States Courts of Appeal.’’

Effective Date

The provision would apply to proceedings beginning after the
date of enactment.

C. Civil Damages for Negligence in Collection Actions
(sec. 303 of the bill)

Present Law

A taxpayer may sue the United States for up to $1 million of civil
damages caused by an officer or employee of the IRS who recklessly
or intentionally disregards provisions of the Internal Revenue Code
or Treasury regulations in connection with the collection of Federal
tax with respect to the taxpayer.
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Description of Proposal

The bill would provide for up to $100,000 in civil damages caused
by an officer or employee of the IRS who negligently disregards
provisions of the Internal Revenue Code or Treasury regulations in
connection with the collection of Federal tax with respect to the
taxpayer.

Effective Date

The provision would be effective with respect to actions of officers
or employees of the IRS occurring after the date of enactment.

D. Disclosure of Criteria for Examination Selection
(sec. 304 of the bill)

Present Law

The IRS examines Federal tax returns to determine the correct
liability of taxpayers. The IRS selects returns to be audited in a
number of ways, such as through a computerized classification sys-
tem (the discriminant function (‘‘DIF’’) system).

Description of Proposal

The bill would require that IRS add to Publication 1 (‘‘Your
Rights as a Taxpayer’’) ‘‘a statement which sets forth in simple and
nontechnical terms the criteria and procedures for selecting tax-
payers for examination.’’ The statement must not include any infor-
mation the disclosure of which is detrimental to law enforcement.
The statement must specify the general procedures used by the
IRS, including the extent to which taxpayers are selected for exam-
ination on the basis of information in the media or from inform-
ants. Drafts of the statements are required to be submitted to the
House Committee on Ways and Means, the Senate Committee on
Finance, and the Joint Committee on Taxation.

Effective Date

The addition to Publication 1 would have to be made not later
than 180 days after the date of enactment.

E. Archive of Records of the IRS (sec. 305 of the bill)

Present Law

In general
The IRS is obligated to transfer agency records to the National

Archives and Records Administration (‘‘NARA’’) for retention or dis-
posal. The IRS is also obligated to protect confidential taxpayer
records from disclosure. These two obligations have created conflict
between NARA and the IRS. Under present law, the IRS is the sole
determiner of whether records contain taxpayer information. Once
the IRS has made that determination, NARA is not permitted to
examine those records. NARA has expressed concern that the IRS
may be using the disclosure prohibition to improperly conceal agen-
cy records with historical significance.
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IRS obligation to archive records
The IRS, like all other Federal agencies, must create, maintain,

and preserve agency records in accordance with section 3101 of
title 44 of the United States Code. NARA is the Government agen-
cy responsible for overseeing the management of the records of the
Federal government.104 Federal agencies are required to deposit
significant and historical records with NARA.105 The head of each
Federal agency must also establish safeguards against the removal
or loss of records.106

Authority of NARA
NARA is authorized, under the Federal Records Act, to establish

standards for the selective retention of records of continuing
value.107 NARA has the statutory authority to inspect records man-
agement practices of Federal agencies and to make recommenda-
tions for improvement.108 The head of each Federal agency must
submit to NARA a list of records to be destroyed and a schedule
for such destruction.109 NARA examines the list to determine if
any of the records on the list have sufficient administrative, legal
research, or other value to warrant their continued preservation. In
many cases, the description of the record on the list is sufficient for
NARA to make the determination. For example, NARA does not
need to inspect Presidential tax returns to determine that they
have historical value and should be retained. In some cases, NARA
may find it helpful to examine a particular record. NARA has gen-
eral authority to inspect records solely for the purpose of making
recommendations for the improvement of record management prac-
tices.110 However, tax returns and return information can only be
disclosed under the authority provided in section 6103 of the Inter-
nal Revenue Code. There is no exception to the disclosure prohibi-
tion for records management inspection by NARA.111

In connection with its evaluation of the record management sys-
tem of the IRS, NARA noted several instances where the disclosure
prohibitions of Code section 6103 complicated their review of many
IRS records.

NARA is also responsible for the custody, use and withdrawal of
records transferred to it.112 Statutory provisions that restrict public
access to the records in the hands of the agency from which the
records were transferred also apply to NARA. Thus, if a confiden-
tial record, such as a Presidential tax return, is transferred to
NARA for archival storage, NARA is not permitted to disclose it.
In general, the application of such restrictions to records in the
hands of NARA expire after the records have been in existence for
30 years.113 The issue of whether the specific disclosure prohibition
of section 6103 takes precedence over the general 30–year expira-
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tion of restrictions generally applicable to records in the hands of
NARA has not been addressed by a court, but an informal advisory
opinion from the Office of Legal Counsel of the Attorney General
concluded that the 30–year expiration provision would not reach
records subject to section 6103.114

Confidentiality requirements
The IRS must preserve the confidentiality of taxpayer informa-

tion contained in Federal income tax returns. Such information
may not be disclosed except as authorized under Code section 6103.
Section 6103 was substantially revised in 1976 to address Con-
gress’ concern that tax information was being used by Federal
agencies in pursuit of objectives unrelated to administration and
enforcement of the tax laws. Congress believed that the wide-
spread use of tax information by agencies other than the IRS could
adversely affect the willingness of taxpayers to comply voluntarily
with the tax laws and could undermine the country’s self-assess-
ment tax system.115 Section 6103 does not authorize the disclosure
of confidential return information to NARA. Section 6103(n) does
permit disclosure of return information to any person to the extent
necessary in connection with the storage or reproduction of such in-
formation. The interagency agreement between IRS and NARA
contemplates NARA’s photocopying of return information pursuant
to requests by the IRS.

Section 6103 restricts the disclosure of returns and return infor-
mation only. Return means any tax or information return, declara-
tion of estimated tax, or claim for refund, including schedules and
attachments thereto, filed with the IRS. Return information in-
cludes the taxpayer’s name; nature and source or amount of in-
come; and whether the taxpayer’s return is under investigation.
Section 6103(b)(2) provides that ‘‘nothing in any other provision of
law shall be construed to require the disclosure of standards used
or to be used for the selection of returns for examination, or data
used or to be used for determining such standards, if the Secretary
determines that such disclosure will seriously impair assessment,
collection, or enforcement under the internal revenue laws.’’ Section
6103 does not restrict the disclosure of other records required to be
maintained by the IRS, such as records documenting agency policy,
programs and activities, and agency histories. Such records are re-
quired to be made available to the public under the Freedom of In-
formation Act (‘‘FOIA’’).116

The Internal Revenue Code prohibits disclosure of tax returns
and return information, except to the extent specifically authorized
by the Internal Revenue Code (sec. 6103). Unauthorized disclosure
is a felony punishable by a fine not exceeding $5,000 or imprison-
ment of not more than five years, or both (sec. 7213). An action for
civil damages also may be brought for unauthorized disclosure (sec.
7431).
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Description of Proposal

The bill would provide an exception to the disclosure rules to re-
quire IRS to disclose IRS records to NARA, upon written request
from the Archivist,117 for purposes of scheduling such records for
destruction or retention in the National Archives. The present-law
prohibitions on and penalties for disclosure of tax information
would generally apply to NARA.

Effective Date

The provision would be effective for requests made by the Archi-
vist after the date of enactment.

F. Study of Confidentiality of Tax Return Information

(sec. 306 of the bill)

Present Law

The Internal Revenue Code prohibits disclosure of tax returns
and return information, except to the extent specifically authorized
by the Internal Revenue Code (sec. 6103). Unauthorized disclosure
is a felony punishable by a fine not exceeding $5,000 or imprison-
ment of not more than five years, or both (sec. 7213). An action for
civil damages also may be brought for unauthorized disclosure (sec.
7431). No tax information may be furnished by the IRS to another
agency unless the other agency establishes procedures satisfactory
to the IRS for safeguarding the tax information it receives (sec.
6103(p)).

Description of Proposal

The bill would require the Joint Committee on Taxation to con-
duct a study on provisions regarding taxpayer confidentiality. The
study would examine present-law protections of taxpayer privacy,
the need for third parties to use tax return information, and the
ability to achieve greater levels of voluntary compliance by allowing
the public to know who is legally required to file tax returns but
does not do so.

Effective Date

The findings of the study, along with any recommendations,
would be required to be reported to the Congress no later than one
year after the date of enactment.

G. Freedom of Information (sec. 307 of the bill)

Present Law

The Freedom of Information Act (‘‘FOIA’’) requires most written
material produced by Federal agencies to be made public.118 The
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purpose of FOIA is to ensure that citizens are informed about ac-
tions taken by their government, so that citizens can operate as a
check against corruption by holding their government accountable.
Unless agency information is exempt from FOIA, it must be made
available to the public. The IRS is required to make records specifi-
cally described and requested by any person promptly available,
unless the records are published in the Federal Register or are
available in one of the IRS public reading rooms for inspection and
copying.

The IRS publishes the following types of information: (1) descrip-
tions of its central and field organization; (2) statements of func-
tions; (3) rules of procedure and descriptions of forms and where
forms may be obtained; (4) substantive rules of general applicabil-
ity and statements of general policy; and (5) amendments to the
matters described in (1) through (4). The IRS makes available for
inspection and copying the following types of information: (1) final
opinions, including concurring and dissenting opinions, and orders;
(2) statements of policy and interpretations that have not been
published in the Federal Register; and (3) administrative staff
manuals and instructions to staff that affect a member of the pub-
lic. The IRS makes available on request all other records that are
under the control of the IRS and are not subject to an exception
to FOIA.119

Requests must be made in writing, signed by the requester, and
must reasonably describe the records requested.120 The reasonable
description requirement is generally met if the request gives the
name, subject matter, location, and years in issue for the requested
records. The initial determination of whether a request for records
will be granted is to be made within 10 working days of the date
of receipt of the request. The IRS may have a 10-day extension of
this time only if the requester agrees. The requester is entitled to
file an administrative appeal within 35 days after the denial of the
request or the expiration of the 10-day initial determination period
(with extensions). The requester is entitled to judicial review of the
initial determination if the administrative appeal has not been
granted within 20 working days.

In 1996, Congress amended the applicable statute to provide new
procedures, applicable to all Federal agencies, for processing FOIA
requests.121 The amendments, known as the Electronic Freedom of
Information Act (‘‘EFOIA’’) became effective 180 days after October
2, 1996. Recognizing that many Federal agencies had a significant
backlog of FOIA requests that prevented processing in a timely
fashion, EFOIA provides that the initial determination of whether
a request will be granted is to be made within 20 working days of
the date of receipt of the request. If the agency anticipates that it
cannot make the initial determination within the specified time pe-
riod, it must notify the requester and give the requester an oppor-
tunity to limit the scope of the request so that the determination
may be made within the time period or to arrange an alternative
time frame with the agency.
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EFOIA requires each agency to promulgate regulations providing
for expedited processing of requests for records if the requester
demonstrates a compelling need.122 A ‘‘compelling need’’ includes,
with respect to a request made by the media, urgency to inform the
public concerning actual or alleged Federal Government activity.
The determination of whether expedited processing will be granted
shall be made within 10 working days of the request.

EFOIA also requires agencies to make an annual report to the
Attorney General about the number of FOIA requests received and
processed, the status of pending requests and appeals, and the time
and resources used to respond to FOIA requests.

Description of Proposal

The bill would require the Secretary of the Treasury to develop
procedures for expedited processing of FOIA requests when (1)
there exists widespread and exceptional media interest in the re-
quested information, and (2) expedited processing 123 is warranted
because the information sought involves possible questions about
the government’s integrity which affect public confidence.

Under the bill, the IRS would be required to provide an expla-
nation to the requester if the request is not satisfied within 30
days. If the request for information is not granted within 60 days,
the requester would be eligible to seek judicial review.

The Secretary of the Treasury would be required to submit drafts
of the procedures for expedited processing to the House Committee
on Ways and Means, the Senate Committee on Finance, and the
Joint Committee on Taxation.

Effective Date

The procedures required by the bill would be developed not later
than 180 days after the date of enactment.

H. Offers-in-Compromise (sec. 308 of the bill)

Present Law

Section 7122 of the Code permits the IRS to compromise a tax-
payer’s tax liability. In general, this occurs when a taxpayer sub-
mits an offer-in-compromise to the IRS. An offer-in-compromise is
a bill to settle unpaid tax accounts for less than the full amount
of the assessed balance due. An offer-in-compromise may be sub-
mitted for all types of taxes, as well as interest and penalties, aris-
ing under the Internal Revenue Code.

Taxpayers submit an offer-in-compromise on Form 656. There
are two bases on which an offer can be made. The first is doubt
as to the liability for the amount owed. The second is doubt as to
the taxpayer’s ability fully to pay the amount owed. An application
can be made on either or both of these grounds. Taxpayers are re-
quired to submit background information to the IRS substantiating
their application. If they are applying on the basis of doubt as to
the taxpayer’s ability fully to pay the amount owed, the taxpayer
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must complete a financial disclosure form enumerating assets and
liabilities.

As part of an offer-in-compromise made on the basis of doubt as
to ability fully to pay, taxpayers must agree to comply with all pro-
visions of the Internal Revenue Code relating to filing returns and
paying taxes for five years from the date the IRS accepts the offer.
Failure to observe this requirement permits the IRS to begin imme-
diate collection actions for the original amount of the liability.

Description of Proposal

The bill would require the IRS to develop and publish schedules
of national and local allowances to ensure that taxpayers entering
into an offer-in-compromise have an adequate means to provide for
basic living expenses. The bill would also require the IRS to pre-
pare a statement on the rights of taxpayers and the obligations of
the IRS relating to offers in compromise.

Effective Date

The provision would be effective on the date of enactment.

I. Elimination of Interest Differential on Overlapping

Periods of Interest on Income Tax Overpayments and

Underpayments (sec. 309 of the bill)

Present Law

A taxpayer that underpays its taxes is required to pay interest
on the underpayment at a rate equal to the Federal short term in-
terest rate plus three percentage points. A special ‘‘hot interest’’
rate equal to the Federal short term interest rate plus five percent-
age points applies in the case of certain large corporate underpay-
ments.

A taxpayer that overpays its taxes receives interest on the over-
payment at a rate equal to the Federal short term interest rate
plus two percentage points. In the case of corporate overpayments
in excess of $10,000, this is reduced to the Federal short term in-
terest rate plus one-half of a percentage point.

If a taxpayer has an underpayment of tax from one year and an
overpayment of tax from a different year that are outstanding at
the same time, the IRS will typically offset the overpayment
against the underpayment and apply the appropriate interest to
the resulting net underpayment or overpayment. However, if either
the underpayment or overpayment has been satisfied, the IRS will
not typically offset the two amounts, but rather will assess or cred-
it interest on the full underpayment or overpayment at the under-
payment or overpayment rate. This has the effect of assessing the
underpayment at the higher underpayment rate and crediting the
overpayment at the lower overpayment rate. This results in the
taxpayer being assessed a net interest charge, even if the amounts
of the overpayment and underpayment are the same.
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The Secretary has the authority to credit the amount of any over-
payment against any liability under the Code.124 Congress has pre-
viously directed the Internal Revenue Service to consider proce-
dures for ‘‘netting’’ overpayments and underpayments.125

Description of Proposal

The bill would provide that the rate of interest would be the
same for both overpayments and underpayments of tax. The rate
would be determined by the Secretary and would be the rate that
would result in the same net revenue to the Government as would
have resulted without regard to this provision.

Effective Date

The provision would be effective for purposes of determining in-
terest for periods after the date of enactment.

J. Elimination of Application of Failure to Pay Penalty
During Period of Installment Agreement (sec. 310 of the bill)

Present Law

Section 6159 of the Code authorizes the IRS to enter into written
agreements with any taxpayer under which the taxpayer is allowed
to pay taxes owed, as well as interest and penalties, in installment
payments if the IRS determines that doing so will facilitate collec-
tion of the amounts owed. An installment agreement does not re-
duce the amount of taxes, interest, or penalties owed; it does, how-
ever, provide for a longer period during which payments may be
made during which other IRS enforcement actions (such a levies or
seizures) are held in abeyance. Many taxpayers can request an in-
stallment agreement by filing Form 9465. This form is relatively
simple and does not require the submission of detailed financial
statements. The IRS in most instances readily approves these re-
quests if the amounts involved are not large and if the taxpayer
has filed tax returns on time in the past. Some taxpayers are re-
quired to submit background information to the IRS substantiating
their application. If the request for an installment agreement is ap-
proved by the IRS, a user fee of $43 is charged.126 This user fee
is in addition to the tax, interest, and penalties that are owed.

One penalty that may continue to apply during the period of an
installment agreement is the penalty for failure to pay taxes (sec.
6651(a)). This penalty is a half percent per month of the amount
owed, up to a maximum of 25 percent. If the failure to pay is fraud-
ulent, the maximum penalty is 75 percent.



93

Description of Proposal

The bill would provide that the penalty for failure to pay taxes
would not apply for the period that an installment agreement is in
effect.

Effective Date

The provision would apply to installment agreements entered
into after the date of enactment.

K. Safe Harbor for Qualification for Installment Agreement
(sec. 311 of the bill)

Present Law

Section 6159 of the Code authorizes the IRS to enter into written
agreements with any taxpayer under which the taxpayer is allowed
to pay taxes owed, as well as interest and penalties, in installment
payments if the IRS determines that doing so will facilitate collec-
tion of the amounts owed. An installment agreement does not re-
duce the amount of taxes, interest, or penalties owed; it does, how-
ever, provide for a longer period during which payments may be
made during which other IRS enforcement actions (such a levies or
seizures) are held in abeyance. Many taxpayers can request an in-
stallment agreement by filing Form 9465. This form is relatively
simple and does not require the submission of detailed financial
statements. The IRS in most instances readily approves these re-
quests if the amounts involved are not large and if the taxpayer
has filed tax returns on time in the past. Some taxpayers are re-
quired to submit background information to the IRS substantiating
their application.

Description of Proposal

The bill would require the IRS to enter into an installment
agreement with a taxpayer provided that: (1) the amount of the tax
liability is $10,000 or less; (2) the taxpayer has not failed to file
any tax return or pay any tax during the preceding five years; and
(3) the taxpayer has not previously entered into an automatic in-
stallment agreement as provided for in the bill.

Effective Date

The provision would apply to installment agreements entered
into after the date of enactment.

L. Payment of Taxes (sec. 312 of the bill)

Present Law

The Code provides that it is lawful for the Secretary to accept
checks or money orders as payment for taxes, to the extent and
under the conditions provided in regulations prescribed by the Sec-



94

127 Treas. Reg. Sec. 301.6311–1(a)(1).

retary (sec. 6311). Those regulations 127 state that checks or money
orders should be made payable to the Internal Revenue Service.

Description of Proposal

The bill would require the Secretary or his delegate to establish
such rules, regulations, and procedures as are necessary to allow
payment of taxes by check or money order to be made payable to
the United States Treasury.

Effective Date

The provision would be effective on the date of enactment.

M. Low-Income Taxpayer Clinics (sec. 313 of the bill)

Present Law

There are no provisions in present law providing for assistance
to clinics that assist low-income taxpayers.

Description of Proposal

The bill would require the Secretary to make matching grants for
the development, expansion, or continuation of certain low-income
taxpayer clinics. Eligible clinics are those that charge no more than
a nominal fee to either represent low-income taxpayers in con-
troversies with the IRS or provide tax information to individuals
for whom English is a second language. The term ‘‘clinic’’ would in-
clude (1) a clinical program at an accredited law school in which
students represent low-income taxpayers, and (2) an organization
exempt from tax under Code section 501(c) which either represents
low-income taxpayers or provides referral to qualified representa-
tives.

A clinic would be treated as representing low-income taxpayers
if at least 90 percent of the taxpayers represented by the clinic
have incomes which do not exceed 250 percent of the poverty level
and amounts in controversy of $25,000 or less.

The aggregate amount of grants to be awarded each year are lim-
ited to $3,000,000. No one taxpayer clinic would receive more than
$100,000 per year. The clinic must provide matching funds on a
dollar-for-dollar basis. Matching funds may include faculty and
clinic administration salaries and clinic equipment costs, but not
general institutional overhead.

The following criteria are to be considered in making awards: (1)
number of taxpayers served by the clinic, including the number of
taxpayers in the geographical area for whom English is a second
language; (2) the existence of other taxpayer clinics serving the
same population; (3) the quality of the program; and (4) alternative
funding sources available to the clinic.

Effective Date

The provision would be effective on the date of enactment.
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128 This section of the bill also contains two proposals the substance of which became present
law after the date of introduction of S. 1096. See sections 505 and 1452 of the Taxpayer Relief
Act of 1997 (Public Law 105–34; August 5, 1997).

129 Section 1211 of the Taxpayer Bill of Rights 2 (Public Law 104–168; July 30, 1996).

N. Jurisdiction of the Tax Court (sec. 314 of the bill)

Present Law

Taxpayers may choose to contest many tax disputes in the Tax
Court. Special small case procedures apply to disputes involving
$10,000 or less, if the taxpayer chooses to utilize these procedures
(and the Tax Court concurs) (sec. 7463).

Description of Proposal

The bill would increase the cap for small case treatment from
$10,000 to $25,000.128

Effective Date

The provision would apply to proceedings commenced after the
date of enactment.

O. Cataloging Complaints (sec. 315 of the bill)

Present Law

The IRS is required to make an annual report to the Congress,
beginning in 1997, on all categories of instances involving allega-
tions of misconduct by IRS employees, arising either from inter-
nally identified cases or from taxpayer or third-party initiated com-
plaints.129 The report must identify the nature of the misconduct
or complaint, the number of instances received by category, and the
disposition of the complaint.

Description of Proposal

The bill would require that, in collecting data for this report,
records of taxpayer complaints of misconduct by IRS employees
shall be maintained on an individual employee basis.

Effective Date

The provision would be effective on the date of enactment.

P. Procedures Involving Taxpayer Interviews

(sec. 316 of the bill)

Present Law

Prior to or at initial in-person audit interviews, the IRS must ex-
plain to taxpayers the audit process and taxpayers’ rights under
that process (sec. 7521). In addition, prior to or at initial in-person
collection interviews, the IRS must explain the collection process
and taxpayers’ rights under that process. If a taxpayer clearly
states that during an interview with the IRS that the taxpayer
wishes to consult with the taxpayer’s representative, the interview
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must be suspended to afford the taxpayer a reasonable opportunity
to consult with the representative.

Description of Proposal

The bill would require that, prior to initial in-person audit inter-
views, the IRS must do four additional things. First, the IRS must
ask whether the taxpayer is represented by a representative. If the
taxpayer is so represented, the interview may not proceed without
the presence of the representative unless the taxpayer consents.
Second, the IRS must also explain that the taxpayer has the right
to have the interview take place in a reasonable place and that it
does not have to take place in the taxpayer’s home. Third, the IRS
must explain to the taxpayer the reasons for the selection of the
taxpayer’s return for examination. Fourth, the IRS must provide to
the taxpayer a written explanation of the applicable burdens of
proof on taxpayers and on the IRS.

Effective Date

The provision would apply to interviews and examinations taking
place after the date of enactment.

Q. Explanation of Joint and Several Liability
(sec. 317 of the bill)

Present Law

In general, spouses who file a joint tax return are each fully re-
sponsible for the accuracy of the tax return and for the full liabil-
ity. This is true even though only one spouse may have earned the
wages or income which is shown on the return. This is ‘‘joint and
several’’ liability. Spouses who wish to avoid joint and several li-
ability may file as a married person filing separately. Special rules
apply in the case of innocent spouses pursuant to section 6013(e).

Description of Proposal

The bill would require that, no later than 180 days after the date
of enactment, the IRS must establish procedures clearly to alert
married taxpayers of their joint and several liability on all appro-
priate tax publications and instructions. It is anticipated that the
IRS will make an appropriate cross-reference to these statements
near the signature line on appropriate tax forms. Drafts of the
statements would be required to be submitted to the House Com-
mittee on Ways and Means, the Senate Committee on Finance, and
the Joint Committee on Taxation.

Effective Date

The bill would require that the procedures be established as soon
as practicable, but no later than 180 days after the date of enact-
ment.
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130 For this purpose, a return filed before the due date is considered to be filed on the due
date.

131 Subtitle G of Title 7 of the Omnibus Budget Reconciliation act of 1989 (Public Law 101–
239).

R. Procedures Relating to Extensions of Statute of
Limitations by Agreement (sec. 318 of the bill)

Present Law

The statute of limitations within which the IRS may assess addi-
tional taxes is generally three years from the date a return is filed
(sec. 6501).130 Prior to the expiration of the statute of limitations,
both the taxpayer and the IRS may agree in writing to extend the
statute, using Form 872 or 872–A. An extension may be for either
a specified period or an indefinite period. The statute of limitations
within which a tax may be collected after assessment is 10 years
after assessment (sec. 6502). Prior to the expiration of the statute
of limitations, both the taxpayer and the IRS may agree in writing
to extend the statute, using Form 900.

Description of Proposal

The bill would require that, on each occasion on which the tax-
payer is requested by the IRS to extend the statute of limitations,
the IRS must notify the taxpayer of the taxpayer’s right to refuse
to extend the statute of limitations or to limit the extension to par-
ticular issues.

Effective Date

The provision would apply to requests to extend the statute of
limitations made after the date of enactment.

S. Studies

1. Study of penalty administration (sec. 319 of the bill)

Present Law

The last major revision of the overall penalty structure in the In-
ternal Revenue Code was the Improved Penalty Administration
and Compliance Tax Act, part of the Omnibus Budget Reconcili-
ation Act of 1989.131

Description of Proposal

The bill would require the Taxpayer Advocate to prepare a study
and to provide an independent report to the Congress reviewing
the administration and implementation of the ‘‘penalty reform rec-
ommendations’’ made in the Omnibus Budget Reconciliation Act of
1989, including legislative and administrative recommendations to
simplify penalty administration and reduce taxpayer burden.

Effective Date

The report must be provided not later than nine months after the
date of enactment.
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132 Welch v. Helvering, 290 U.S. 111, 115 (1933).
133 Danville Plywood Corp v. U.S., U.S. Cl. Ct., 63 AFTR 2d 89–1036, 1043 (1989); citations

omitted.

2. Study of treatment of all taxpayers as separate filing
units (sec. 320 of the bill)

Present Law

The Code enumerates four filing statuses for individuals: (1)
married individuals filing joint returns and surviving spouses; (2)
heads of households; (3) unmarried individuals; and (4) married in-
dividuals filing separate returns (sec. 1).

Description of Proposal

The bill would require the Secretary or his delegate and, in addi-
tion, the General Accounting Office (‘‘GAO’’), to conduct separate
studies on the feasibility of treating each individual separately for
all purposes of the Code. The studies would be required to include
recommendations for eliminating the marriage penalty, addressing
community property issues, and reducing the burden for divorced
and separated taxpayers.

Effective Date

The studies would be required to be provided to the Congress no
later than 180 days after the date of enactment.

3. Study of burden of proof (sec. 321 of the bill)

Present Law

Under present law, a rebuttable presumption exists that the
Commissioner’s determination of tax liability is correct.’’ 132 This
presumption in favor of the Commissioner is a procedural device
that requires the plaintiff to go forward with prima facie evidence
to support a finding contrary to the Commissioner’s determination.
Once this procedural burden is satisfied, the taxpayer must still
carry the ultimate burden of proof or persuasion on the merits.
Thus, the plaintiff not only has the burden of proof of establishing
that the Commissioner’s determination was incorrect, but also of
establishing the merit of its claims by a preponderance of the evi-
dence’’.133

The general rebuttable presumption that the Commissioner’s de-
termination of tax liability is correct is a fundamental element of
the structure of the Federal income tax system. Although this pre-
sumption is judicially based, rather than legislatively based, there
is considerable evidence that the presumption has been repeatedly
considered and approved by the Congress. This is the case because
the Internal Revenue Code contains a number of civil provisions
that explicitly place the burden of proof on the Commissioner in
specifically designated circumstances. The Congress would have en-
acted these provisions only if it recognized and approved of the
general rule of presumptive correctness of the Commissioner’s de-
termination. A list of these civil provisions follows.
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(1) Fraud.—Any proceeding involving the issue of whether the
taxpayer has been guilty of fraud with intent to evade tax (secs.
7454(a) and 7422(e)).

(2) Required reasonable verification of information returns.—In
any court proceeding, if a taxpayer asserts a reasonable dispute
with respect to any item of income reported on an information re-
turned filed with the Secretary by a third party and the taxpayer
has fully cooperated with the Secretary (including providing, within
a reasonable period of time, access to and inspection of all wit-
nesses, information, and documents within the control of the tax-
payer as reasonably requested by the Secretary), the Secretary has
the burden of producing reasonable and probative information con-
cerning such deficiency in addition to such information return (sec.
6201(d)).

(3) Foundation managers.—Any proceeding involving the issue of
whether a foundation manager has knowingly participated in a
prohibited transaction (sec. 7454(b)).

(4) Transferee liability.—Any proceeding in the Tax Court to
show that a petitioner is liable as a transferee of property of a tax-
payer (sec. 6902(a)).

(5) Review of jeopardy levy or assessment procedures.—Any pro-
ceeding to review the reasonableness of a jeopardy levy or jeopardy
assessment (sec. 7429(g)(1)).

(6) Property transferred in connection with performance of serv-
ices.—In the case of property subject to a restriction that by its
terms will never lapse and that allows the transferee to sell only
at a price determined under a formula, the price is deemed to be
fair market value unless established to the contrary by the Sec-
retary (sec. 83(d)(1)).

(7) Illegal bribes, kickbacks, and other payments.—As to whether
a payment constitutes an illegal bribe, illegal kickback, or other il-
legal payment (sec. 162(c)(1) and (2)).

(8) Golden parachute payments.—As to whether a payment is a
parachute payment on account of a violation of any generally en-
forced securities laws or regulations (sec. 280G(b)(2)(B)).

(9) Unreasonable accumulation of earnings and profits.—In any
Tax Court proceeding as to whether earnings and profits have been
permitted to accumulate beyond the reasonable needs of the busi-
ness, provided that the Commissioner has not fulfilled specified
procedural requirements (sec. 534).

(10) Expatriation.—As to whether it is reasonable to believe that
an individual’s loss of citizenship would result in a substantial re-
duction in the individual’s income taxes or transfer taxes (secs.
877(e), 2107(e), 2501(a)(4)).

(11) Public inspection of written determinations.—In any proceed-
ing seeking additional disclosure of information (sec. 6110(f)(4)(A)).

(12) Penalties for promoting abusive tax shelters, aiding and abet-
ting the understatement of tax liability, and filing a frivolous in-
come return.—As to whether the person is liable for the penalty
(sec. 6703(a)).

(13) Income tax return preparers’ penalty.—As to whether a pre-
parer has willfully attempted to understate tax liability (sec. 7427).
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134 Public Law 95–600; November 6, 1978, as amended by section 1122 of the Small Business
Job Protection Act of 1996 (Public Law 104–188; August 20, 1996).

(14) Status as employees.—As to whether individuals are employ-
ees for purposes of employment taxes (pursuant to the safe harbor
provisions of section 530 of the Revenue Act of 1978).134

Description of Proposal

The bill would require GAO to prepare a report on the burdens
of proof for taxpayers and the IRS in tax controversies. The report
would be required to highlight the differences between these bur-
dens and the burdens imposed in other disputes with the Federal
Government. The report would also be required to comment on the
impact of changing these burdens on tax administration and tax-
payer rights.

Effective Date

The report would be required to be provided to the Congress no
later than 180 days after the date of enactment.
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135 Welch v. Helvering, 290 U.S. 111, 115 (1933).
136 Danville Plywood Corp. v. U.S., U.S. Cl. Ct., 63 AFTR 2d 89–1036, 1043 (1989); citations

omitted.

II. PROVISIONS OF H.R. 2676

A. Burden of Proof (sec. 301 of the bill)

Present Law

Under present law, a rebuttable presumption exists that the
Commissioner’s determination of tax liability is correct.135 ‘‘This
presumption in favor of the Commissioner is a procedural device
that requires the plaintiff to go forward with prima facie evidence
to support a finding contrary to the Commissioner’s determination.
Once this procedural burden is satisfied, the taxpayer must still
carry the ultimate burden of proof or persuasion on the merits.
Thus, the plaintiff not only has the burden of proof of establishing
that the Commissioner’s determination was incorrect, but also of
establishing the merit of its claims by a preponderance of the evi-
dence’’.136

The general rebuttable presumption that the Commissioner’s de-
termination of tax liability is correct is a fundamental element of
the structure of the Federal income tax system. Although this pre-
sumption is judicially based, rather than legislatively based, there
is considerable evidence that the presumption has been repeatedly
considered and approved by the Congress. This is the case because
the Internal Revenue Code contains a number of civil provisions
that explicitly place the burden of proof on the Commissioner in
specifically designated circumstances. The Congress would have en-
acted these provisions only if it recognized and approved of the
general rule of presumptive correctness of the Commissioner’s de-
termination. A list of these civil provisions follows.

(1) Fraud.—Any proceeding involving the issue of whether the
taxpayer has been guilty of fraud with intent to evade tax (secs.
7454(a) and 7422(e)).

(2) Required reasonable verification of information returns.—In
any court proceeding, if a taxpayer asserts a reasonable dispute
with respect to any item of income reported on an information re-
turned filed with the Secretary by a third party and the taxpayer
has fully cooperated with the Secretary (including providing, within
a reasonable period of time, access to and inspection of all wit-
nesses, information, and documents within the control of the tax-
payer as reasonably requested by the Secretary), the Secretary has
the burden of producing reasonable and probative information con-
cerning such deficiency in addition to such information return (sec.
6201(d)).
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137 Public Law 95–600 (November 6, 1978), as amended by section 1122 of the Small Business
Job Protection Act of 1996 (Public Law 104–188; August 20, 1996).

(3) Foundation managers.—Any proceeding involving the issue of
whether a foundation manager has knowingly participated in a
prohibited transaction (sec. 7454(b)).

(4) Transferee liability.—Any proceeding in the Tax Court to
show that a petitioner is liable as a transferee of property of a tax-
payer (sec. 6902(a)).

(5) Review of jeopardy levy or assessment procedures.—Any pro-
ceeding to review the reasonableness of a jeopardy levy or jeopardy
assessment (sec. 7429(g)(1)).

(6) Property transferred in connection with performance of serv-
ices.—In the case of property subject to a restriction that by its
terms will never lapse and that allows the transferee to sell only
at a price determined under a formula, the price is deemed to be
fair market value unless established to the contrary by the Sec-
retary (sec. 83(d)(1)).

(7) Illegal bribes, kickbacks, and other payments.—As to whether
a payment constitutes an illegal bribe, illegal kickback, or other il-
legal payment (sec. 162(c)(1) and (2)).

(8) Golden parachute payments.—As to whether a payment is a
parachute payment on account of a violation of any generally en-
forced securities laws or regulations (sec. 280G(b)(2)(B)).

(9) Unreasonable accumulation of earnings and profits.—In any
Tax Court proceeding as to whether earnings and profits have been
permitted to accumulate beyond the reasonable needs of the busi-
ness, provided that the Commissioner has not fulfilled specified
procedural requirements (sec. 534).

(10) Expatriation.—As to whether it is reasonable to believe that
an individual’s loss of citizenship would result in a substantial re-
duction in the individual’s income taxes or transfer taxes (secs.
877(e), 2107(e), 2501(a)(4)).

(11) Public inspection of written determinations.—In any proceed-
ing seeking additional disclosure of information (sec. 6110(f)(4)(A)).

(12) Penalties for promoting abusive tax shelters, aiding and abet-
ting the understatement of tax liability, and filing a frivolous in-
come return.—As to whether the person is liable for the penalty
(sec. 6703(a)).

(13) Income tax return preparers’ penalty.—As to whether a pre-
parer has willfully attempted to understate tax liability (sec. 7427).

(14) Status as employees.—As to whether individuals are employ-
ees for purposes of employment taxes (pursuant to the safe harbor
provisions of section 530 of the Revenue Act of 1978).137

Description of Proposal

The bill would provide that the Secretary shall have the burden
of proof in any court proceeding with respect to a factual issue if
the taxpayer asserts a reasonable dispute with respect to any such
issue relevant to ascertaining the taxpayer’s income tax liability.
Two conditions apply. First, the taxpayer must fully cooperate at
all times with the Secretary (including providing, within a reason-
able period of time, access to and inspection of all witnesses, infor-
mation, and documents within the control of the taxpayer, as rea-
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138 This requirement parallels the present-law provision relating to reasonable verification of
information returns (sec. 6201(d)).

139 Full cooperation also includes providing English translations, as reasonably requested by
the Secretary.

140 See e.g., Sec. 6001 and Treas. Reg. sec. 1.6001–1 requiring every person liable for any tax
imposed by this Title to keep such records as the Secretary may from time to time prescribe,
and secs. 6038 and 6038A requiring United States persons to furnish certain information the
Secretary may prescribe with respect to foreign businesses controlled by the U.S. person.

141 Sec. 170(a)(1) and (f)(8) and Treas. Reg. sec. 1.170A–13.
142 Sec. 274(d) and Treas. Reg. sec. 1.274(d)–1, 1.274–5T, and 1.274–5A.
143 For example, sec. 905(b) of the Code provides that foreign tax credits shall be allowed only

if the taxpayer establishes to the satisfaction of the Secretary all information necessary for the
verification and computation of the credit. Instructions for meeting that requirement are set
forth in Treas. Reg. sec. 1.905–2.

144 If, however, the taxpayer can demonstrate that he had maintained the required substan-
tiation but that it was destroyed or lost through no fault of the taxpayer, such as by fire or
flood, existing tax rules regarding reconstruction of those records would continue to apply.

sonably requested by the Secretary).138 Full cooperation also in-
cludes providing reasonable assistance to the Secretary in obtain-
ing access to and inspection of witnesses, information, or docu-
ments not within the control of the taxpayer (including any wit-
nesses, information, or documents located in foreign countries).139

A necessary element of fully cooperating with the Secretary is that
the taxpayer must exhaust his or her administrative remedies (in-
cluding any appeal rights provided by the IRS). The taxpayer is not
required to agree to extend the statute of limitations to be consid-
ered to have fully cooperated with the Secretary. Second, certain
taxpayers must meet the net worth limitations that apply for
awarding attorney’s fees. In general, corporations, trusts, and part-
nerships whose net worth exceeds $7 million are not eligible for the
benefits of the provision. The taxpayer has the burden of proving
that it meets each of these conditions, because they are necessary
prerequisites to establishing that the burden of proof is on the Sec-
retary.

The provision explicitly states that nothing in the provision shall
be construed to override any requirement under the Code or regu-
lations to substantiate any item. Accordingly, taxpayers must meet
all applicable substantiation requirements, whether generally im-
posed 140 or imposed with respect to specific items, such as chari-
table contributions 141 or meals, entertainment, travel, and certain
other expenses.142 Substantiation requirements include any re-
quirement of the Code or regulations that the taxpayer establish an
item to the satisfaction of the Secretary.143 Taxpayers who fail to
substantiate any item in accordance with the legal requirement of
substantiation will not have satisfied all of the legal conditions that
are prerequisite to claiming the item on the taxpayer’s tax return
and will accordingly be unable to avail themselves of this provision
regarding the burden of proof. Thus, if a taxpayer required to sub-
stantiate an item fails to do so in the manner required (or destroys
the substantiation), this burden of proof provision is inapplica-
ble.144

Effective Date

The provision would apply to court proceedings arising in connec-
tion with examinations commencing after the date of enactment.
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B. Proceedings by Taxpayers

1. Expansion of authority to award costs and certain fees
(sec. 311 of the bill)

Present Law

Any person who substantially prevails in any action by or
against the United States in connection with the determination,
collection, or refund of any tax, interest, or penalty may be award-
ed reasonable administrative costs incurred before the IRS and rea-
sonable litigation costs incurred in connection with any court pro-
ceeding. In general, only an individual whose net worth does not
exceed $2 million is eligible for an award, and only a corporation
or partnership whose net worth does not exceed $7 million is eligi-
ble for an award.

Reasonable litigation costs include reasonable fees paid or in-
curred for the services of attorneys, except that the attorney’s fees
will not be reimbursed at a rate in excess of $110 per hour (indexed
for inflation) unless the court determines that a special factor, such
as the limited availability of qualified attorneys for the proceeding,
justifies a higher rate. Awards of reasonable litigation costs and
reasonable administrative costs cannot exceed amounts paid or in-
curred.

Once a taxpayer has substantially prevailed over the IRS in a
tax dispute, the IRS has the burden of proof to establish that it
was substantially justified in maintaining its position against the
taxpayer. A rebuttable presumption exists that provides that the
position of the United States is not considered to be substantially
justified if the IRS did not follow in the administrative proceeding
(1) its published regulations, revenue rulings, revenue procedures,
information releases, notices, or announcements, or (2) a private
letter ruling, determination letter, or technical advice memoran-
dum issued to the taxpayer.

Description of Proposal

The bill would: (1) provide that the difficulty of the issues pre-
sented or the unavailability of local tax expertise can be used to
justify an award of attorney’s fees of more than the statutory limit
of $110 per hour; (2) move the point in time after which reasonable
administrative costs can be awarded to the date on which the first
letter of proposed deficiency which allows the taxpayer an oppor-
tunity for administrative review in the IRS Office of Appeals is
sent; (3) permit the award of attorney’s fees (in amounts up to the
statutory limit determined to be appropriate) to specified persons
who represent for no more than a nominal fee a taxpayer who is
a prevailing party; and (4) provide that in determining whether the
position of the United States was substantially justified, the court
shall take into account whether the United States has lost in
courts of appeal for other circuits on substantially similar issues.
The court may also take into account whether the United States
has won in courts of appeal for other circuits on substantially simi-
lar issues.
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Effective Date

The provision would apply to costs incurred and services per-
formed more than 180 days after the date of enactment.

2. Civil damages for negligence in collection actions (sec.
312 of the bill)

Present Law

A taxpayer may sue the United States for up to $1 million of civil
damages caused by an officer or employee of the IRS who recklessly
or intentionally disregards provisions of the Internal Revenue Code
or Treasury regulations in connection with the collection of Federal
tax with respect to the taxpayer.

Description of Proposal

The bill would provide for up to $100,000 in civil damages caused
by an officer or employee of the IRS who negligently disregards
provisions of the Internal Revenue Code or Treasury regulations in
connection with the collection of Federal tax with respect to the
taxpayer. Inadvertent errors in IRS functions, such as in computer
programming, do not trigger the application of this provision. No
person is entitled to seek civil damages for negligent, reckless, or
intentional disregard of the Code or regulations in a court of law
unless he first exhausts his administrative remedies.

Effective Date

The provision would be effective with respect to actions of officers
or employees of the IRS occurring after the date of enactment.

3. Increase in size of cases permitted on small case calendar
(sec. 313 of the bill)

Present Law

Taxpayers may choose to contest many tax disputes in the Tax
Court. Special small case procedures apply to disputes involving
$10,000 or less, if the taxpayer chooses to utilize these procedures
(and the Tax Court concurs).

Description of Proposal

The bill would increase the cap for small case treatment from
$10,000 to $25,000.

Effective Date

The provision would apply to proceedings commenced after the
date of enactment.
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145 Grossly erroneous items include items of gross income that are omitted from reported and
claims of deductions, credits, or basis in an amount for which there is no basis in fact or law
(Code sec. 6013(e)(2)).

146 90 F.3d 1459 (9th Cir. 1997).

C. Relief for Innocent Spouses and Persons With Disabilities

1. Innocent spouse relief (sec. 321 of the bill)

Present law

Spouses who file a joint tax return are each fully responsible for
the accuracy of the return and for the full tax liability. This is true
even though only one spouse may have earned the wages or income
which is shown on the return. This is ‘‘joint and several’’ liability.
A spouse who wishes to avoid joint liability may file as a ‘‘married
person filing separately.’’

Relief from liability for tax, interest and penalties is available for
‘‘innocent spouses’’ in certain limited circumstances. To qualify for
such relief, the innocent spouse must establish: (1) that a joint re-
turn was made; (2) that an understatement of tax, which exceeds
the greater of $500 or a specified percentage of the innocent
spouse’s adjusted gross income for the preadjustment (most recent)
year, is attributable to a grossly erroneous item 145 of the other
spouse; (3) that in signing the return, the innocent spouse did not
know, and had no reason to know, that there was an understate-
ment of tax; and (4) that taking into account all the facts and cir-
cumstances, it is inequitable to hold the innocent spouse liable for
the deficiency in tax. The specified percentage of adjusted gross in-
come is 10 percent if adjusted gross income is $20,000 or less. Oth-
erwise, the specified percentage is 25 percent.

It is unclear under present law whether a court may grant par-
tial innocent spouse relief. The Ninth Circuit Court of Appeals in
Wiksell v. Commissioner146 has allowed partial innocent spouse re-
lief where the spouse did not know, and had no reason to know,
the magnitude of the understatement of tax, even though the
spouse knew that the return may have included some understate-
ment.

The proper forum for contesting a denial by the Secretary of in-
nocent spouse relief is determined by whether an underpayment is
asserted or the taxpayer is seeking a refund of overpaid taxes. Ac-
cordingly, the Tax Court may not have jurisdiction to review all de-
nials of innocent spouse relief.

No form is currently provided to assist taxpayers in applying for
innocent spouse relief.

Description of Proposal

The bill would generally make innocent spouse status easier to
obtain. The bill eliminates all of the understatement thresholds
and requires only that the understatement of tax be attributable to
an erroneous (and not just a grossly erroneous) item of the other
spouse.

The bill would provide that innocent spouse relief may be pro-
vided on an apportioned basis. That is, the spouse may be relieved
of liability as an innocent spouse to the extent the liability is at-
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147 117 S. Ct. 849 (1997), reversing 67 F. 3d 260 and 70 F. 3d 120.

tributable to the portion of an understatement of tax which such
spouse did not know of and had no reason to know of.

The bill would specifically provide that the Tax Court has juris-
diction to review any denial (or failure to rule) by the Secretary re-
garding an application for innocent spouse relief. The Tax Court
may order refunds as appropriate where it determines the spouse
qualifies for relief and an overpayment exists as a result of the in-
nocent spouse qualifying for such relief. The taxpayer must file his
or her petition for review with the Tax Court during the 90-day pe-
riod that begins on the earlier of (1) 6 months after the date the
taxpayer filed his or her claim for innocent spouse relief with the
Secretary or (2) the date a notice denying innocent spouse relief
was mailed by the Secretary. Except for termination and jeopardy
assessments (secs. 6851, 6861), the Secretary may not levy or pro-
ceed in court to collect any tax from a taxpayer claiming innocent
spouse status with regard to such tax until the expiration of the
90-day period in which such taxpayer may petition the Tax Court
or, if the Tax Court considers such petition, before the decision of
the Tax Court has become final. The running of the statute of limi-
tations is suspended in such situations with respect to the spouse
claiming innocent spouse status.

The bill would also require the Secretary of the Treasury to de-
velop a separate form with instructions for taxpayers to use in ap-
plying for innocent spouse relief within 180 days from the date of
enactment. An innocent spouse seeking relief under this provision
must claim innocent spouse status with regard to any assessment
not later than two years after the date of such assessment.

Effective Date

The provision would be effective for understatements with re-
spect to taxable years beginning after the date of enactment.

2. Suspension of statute of limitations on filing refund
claims during periods of disability (sec. 322 of the bill)

Present Law

In general, a taxpayer must file a refund claim within three
years of the filing of the return or within two years of the payment
of the tax, whichever period expires later (if no return is filed, the
two-year limit applies) (sec. 6511(a)). A refund claim that is not
filed within these time periods is rejected as untimely.

There is no explicit statutory rule providing for equitable tolling
of the statute of limitations. Several courts have considered wheth-
er equitable tolling implicitly exists. The First, Third, Fourth, and
Eleventh Circuits have rejected equitable tolling with respect to tax
refund claims. The Ninth Circuit has permitted equitable tolling.
However, the U.S. Supreme Court has reversed the Ninth Circuit
in U.S. v. Brockamp,147 holding that Congress did not intend the
equitable tolling doctrine to apply to the statutory limitations of
section 6511 on the filing of tax refund claims.
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Description of Proposal

The bill would permit equitable tolling of the statute of limita-
tions for refund claims of an individual taxpayer during any period
of the individual’s life in which he or she is unable to manage his
or her financial affairs by reason of a medically determinable phys-
ical or mental impairment that can be expected to result in death
or to last for a continuous period of not less than 12 months. Proof
of the existence of the impairment must be furnished in the form
and manner required by the Secretary. It is anticipated that, in ap-
plying the medically determinable test, the Secretary will evaluate
whether a medical opinion that a physical or mental impairment
exists has been offered by a person qualified to do so with respect
to that particular type of impairment. Tolling does not apply dur-
ing periods in which the taxpayer’s spouse or another person is au-
thorized to act on the taxpayer’s behalf in financial matters.

Effective Date

The provision would apply to periods of disability before, on, or
after the date of enactment but would not apply to any claim for
refund or credit which (without regard to the provision) is barred
by the statute of limitations as of January 1, 1998.

D. Provisions Relating to Interest

1. Elimination of interest differential on overlapping peri-
ods of interest on income tax overpayments and under-
payments (sec. 331 of the bill)

Present Law

A taxpayer that underpays its taxes is required to pay interest
on the underpayment at a rate equal to the Federal short term in-
terest rate plus three percentage points. A special ‘‘hot interest’’
rate equal to the Federal short term interest rate plus five percent-
age points applies in the case of certain large corporate underpay-
ments.

A taxpayer that overpays its taxes receives interest on the over-
payment at a rate equal to the Federal short term interest rate
plus two percentage points. In the case of corporate overpayments
in excess of $10,000, this is reduced to the Federal short term in-
terest rate plus one-half of a percentage point.

If a taxpayer has an underpayment of tax from one year and an
overpayment of tax from a different year that are outstanding at
the same time, the IRS will typically offset the overpayment
against the underpayment and apply the appropriate interest to
the resulting net underpayment or overpayment. However, if either
the underpayment or overpayment has been satisfied, the IRS will
not typically offset the two amounts, but rather will assess or cred-
it interest on the full underpayment or overpayment at the under-
payment or overpayment rate. This has the effect of assessing the
underpayment at the higher underpayment rate and crediting the
overpayment at the lower overpayment rate. This results in the
taxpayer being assessed a net interest charge, even if the amounts
of the overpayment and underpayment are the same.
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148 Code sec. 6402.
149 Pursuant to TBOR2 (1996), the Secretary conducted a study of the manner in which the

IRS has implemented the netting on overpayments and underpayments and the policy and ad-
ministrative implications of global netting. A Report to the Congress on Netting of Interest on
Tax Overpayments and Underpayments was issued by the Office of Tax Policy, U.S. Treasury,
in April, 1997. The legislative history to the General Agreement on Tariffs and Trade (GATT)
(1994) stated that the Secretary should implement the most comprehensive crediting procedures
that are consistent with sound administrative practice, and should do so as rapidly as is prac-
ticable. A similar statement was included in the Conference Report to the Omnibus Budget Rec-
onciliation Act of 1990.

150 In this case, it is assumed that the interest rate on $5,000 of overpayment will be set equal
to the underpayment rate for the period that both the underpayment and overpayment are out-
standing in order to achieve the required net interest rate of zero. However, the Secretary may
use other procedures or methodologies that he deems appropriate, so long as a zero net interest
rate is achieved.

The Secretary has the authority to credit the amount of any over-
payment against any liability under the Code.148 Congress has pre-
viously directed the Internal Revenue Service to consider proce-
dures for ‘‘netting’’ overpayments and underpayments.149

Description of Proposal

The bill would establish a net interest rate of zero on equivalent
amounts of overpayment and underpayment that exist for any pe-
riod. Each overpayment and underpayment would be considered
only once in determining whether equivalent amounts of overpay-
ment and underpayment exist. The special rules that increase the
interest rate paid on large corporate underpayments and decrease
the interest rate received on corporate underpayments in excess of
$10,000 would not prevent the application of the net zero rate. The
bill would apply to income taxes and self-employment taxes.

For example, following an examination of its 1998 return, a cor-
porate taxpayer is determined to have overpaid its 1998 taxes by
$5,000. Previously, the taxpayer established by an amended return
that it had underpaid its 1999 taxes by $7,000. The taxpayer has
paid the 1999 underpayment, plus interest determined at the un-
derpayment rate. The statute of limitations has not run with re-
spect to either 1998 or 1999. In determining the amount of the re-
fund owed the taxpayer with regard to the 1998 overpayment, the
period for which the 1999 underpayment was outstanding must be
taken into account. For all periods in which the underpayment and
overpayment run concurrently (i.e., from the due date of the 1999
return until the underpayment was paid), the interest rate on the
$5,000 overpayment and $5,000 of the underpayment must be the
same so that the net interest rate of zero applies.150 The interest
rate on the remaining $2,000 of the underpayment that was origi-
nally calculated at the short term Federal rate plus three percent
would not be affected.

Effective Date

The provision would apply to interest for calendar quarters be-
ginning after the date of enactment. Until such time as procedures
are implemented that allow for the automatic application of this
provision by the IRS, the House bill intends that the Secretary will
promptly and carefully consider any taxpayer’s request to have in-
terest charges recalculated in accordance with this provision and
that the Secretary will extend the statute of limitations where nec-
essary to allow for the consideration of such requests.
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2. Increase in overpayment rate payable to taxpayers other
than corporations (sec. 332 of the bill)

Present Law

A taxpayer that underpays its taxes is required to pay interest
on the underpayment at a rate equal to the Federal short-term in-
terest rate (AFR) plus three percentage points. A special ‘‘hot inter-
est’’ rate equal to the Federal short term interest rate plus five per-
centage points applies in the case of certain large corporate under-
payments.

A taxpayer that overpays its taxes receives interest on the over-
payment at a rate equal to the Federal short-term interest rate
(AFR) plus two percentage points. In the case of corporate overpay-
ments in excess of $10,000, this is reduced to the Federal short
term interest rate plus one-half of a percentage point.

Description of Proposal

The bill would provide that the overpayment interest rate is the
AFR plus three percentage points, except that for corporations, the
rate is to remain at AFR plus two percentage points. The special
‘‘hot interest’’ rate (AFR plus five points) on certain large corporate
underpayments and the reduced rate (AFR plus one-half point) on
corporate underpayments in excess of $10,000 would continue to
apply.

Effective Date

The provision would apply to interest for calendar quarters be-
ginning after the date of enactment.

E. Protections for Taxpayers Subject to Audit or Collection

1. Privilege of confidentiality extended to taxpayer’s deal-
ings with non-attorneys authorized to practice before
the IRS (sec. 341 of the bill)

Present Law

A common law privilege of confidentiality exists for communica-
tions between an attorney and client with respect to the legal ad-
vice the attorney gives the client. Communications protected by the
attorney-client privilege must be based on facts of which the attor-
ney is informed by the taxpayer, without the presence of strangers,
for the purpose of securing the advice of the attorney. The privilege
may not be claimed where the purpose of the communication is the
commission of a crime or tort. The taxpayer must be, or be seeking
to become, a client of the attorney.

The privilege of confidentiality applies only where the attorney
is advising the client on legal matters. It does not apply in situa-
tions where the attorney is acting in other capacities. Thus, a tax-
payer may not claim the benefits of the attorney-client privilege
simply by hiring an attorney to perform some other function. For
example, if an attorney is retained to prepare a tax return, the at-
torney-client privilege will not automatically apply to communica-
tions and documents generated in the course of preparing the re-



111

turn. The privilege of confidentiality also does not apply where an
attorney that is licensed to practice another profession is perform-
ing such other profession. For example, if a taxpayer retains an at-
torney who is also licensed as a certified public accountant (CPA),
the taxpayer may not assert the attorney-client privilege with re-
gard to communications made and documents prepared by the at-
torney in his role as a CPA.

The attorney-client privilege is limited to communications be-
tween taxpayers and attorneys. No equivalent privilege is provided
for communications between taxpayers and other professionals au-
thorized to practice before the Internal Revenue Service, such as
accountants or enrolled agents.

Description of Proposal

The bill would provide that, in any noncriminal proceeding before
the Internal Revenue Service, a taxpayer would be entitled to the
same common law protections of confidentiality with respect to tax
advice furnished by a qualified individual as the taxpayer would
have if the tax advice were furnished by an attorney. For this pur-
pose, a qualified individual is any individual other than an attor-
ney who is authorized to practice before the Internal Revenue Serv-
ice and who is acting in a manner consistent with State law for
such individual’s profession.

The bill would allow taxpayers to consult with other qualified tax
advisors in the same manner they currently may consult with tax
advisors that are licensed to practice law. The provision does not
modify the attorney-client privilege. Accordingly, except for crimi-
nal proceedings, the privilege of confidentiality under this provision
applies in the same manner and with the same limitations as the
attorney-client privilege of present law. The provision does not ex-
tend the privilege of confidentiality to communications that would
not be eligible for the privilege if prepared by an attorney.

The bill would apply to individuals authorized to practice before
the Internal Revenue Service, regardless of the method pursuant to
which they are so authorized. Some, such as accountants, are au-
thorized to practice by fulfilling State licensing requirements. Oth-
ers, such as enrolled agents and enrolled actuaries, are authorized
to practice by passing a Treasury Department examination.

Effective Date

The provision would be effective on the date of enactment.

2. Expansion of authority to issue Taxpayer Assistance Or-
ders (sec. 342 of the bill)

Present Law

Taxpayers can request that the Taxpayer Advocate in the Inter-
nal Revenue Service (‘‘IRS’’) issue a taxpayer assistance order
(‘‘TAO’’) if they are suffering or about to suffer a significant hard-
ship as a result of the manner in which the internal revenue laws
are being administered (sec. 7811). A TAO may require the IRS to
release property of the taxpayer that has been levied upon, or to
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cease any action, take any action as permitted by law, or refrain
from taking any action with respect to the taxpayer.

Description of Proposal

The bill would provide that in determining whether to issue a
TAO, the Taxpayer Advocate shall consider, among others, the fol-
lowing four factors: (1) whether there is an immediate threat of ad-
verse action; (2) whether there has been an unreasonable delay in
resolving the taxpayer’s account problems; (3) whether the tax-
payer will have to pay significant costs (including fees for profes-
sional representation) if relief is not granted; and (4) whether the
taxpayer will suffer irreparable injury, or a long-term adverse im-
pact, if relief is not granted. In addition, in cases where an IRS em-
ployee to whom the order would be issued is not following applica-
ble published administrative guidance, including the Internal Reve-
nue Manual (‘‘IRM’’), the Taxpayer Advocate shall construe the fac-
tors taken into account in determining whether to issue a TAO in
the manner most favorable to the taxpayer.

Effective Date

The provision would be effective on the date of enactment.

3. Limitation on financial status audit techniques (sec. 343
of the bill)

Present Law

The IRS examines Federal tax returns to determine the correct
liability of taxpayers. The IRS selects returns to be audited in a
number of ways, such as through a computerized classification sys-
tem (the discriminant function (‘‘DIF’’) system).

Description of Proposal

The bill would prohibit the IRS from using financial status or
economic reality examination techniques to determine the existence
of unreported income of any taxpayer unless the IRS has a reason-
able indication that there is a likelihood of unreported income.

Effective Date

The provision would be effective on the date of enactment.

4. Limitation on authority to require production of com-
puter source code (sec. 344 of the bill)

Present Law

The Secretary of the Treasury is authorized to examine any
books, papers, records, or other data that may be relevant or mate-
rial to an inquiry into the correctness of any Federal tax return.
The Secretary may issue and serve summonses necessary to obtain
such data, including summonses on certain third-party record keep-
ers. There are no specific statutory restrictions on the ability of the
Secretary to demand the production of computer records, programs,
code or similar materials.
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Description of Proposal

Under the bill, the Secretary would be generally prohibited from
issuing (or beginning an action to enforce) a summons in a civil ac-
tion for any portion of any third-party tax-related computer source
code unless (1) the Secretary is unable to otherwise reasonably as-
certain the correctness of an item on a return from the taxpayer’s
other books, papers, records, other data, or the computer software
program and associated data itself and (2) the Secretary first iden-
tifies with reasonable specificity the portion of the computer source
code to be used to verify the correctness of the item.

The Secretary would be considered to have satisfied these re-
quirements with regard to the identified portion of the source code
if the Secretary makes a formal request for such materials to both
the taxpayer and the owner or developer of the software that is not
satisfied within 90 days. Such formal request must clearly state
that one of the consequences of failure to respond to the request
will be the waiver of any prohibition on the summons of tax-related
computer source code that might otherwise apply.

The Secretary’s determination that the identified portion of the
third-party tax-related computer source code may be summoned
may be contested in any proceeding to enforce the summons, by
any person to whom the summons is addressed. For this purpose,
the special procedures for third-party summonses 151 will apply. In
any such proceeding, the court may issue any order that is nec-
essary to prevent the disclosure of trade secrets or other confiden-
tial information.

For these purposes, tax-related computer source code includes
the human readable instructions for any computer software pro-
gram that is used for accounting, tax return preparation, tax com-
pliance or tax planning, along with the design and development
materials related to such software program, including any relevant
program notes and memoranda.

The prohibition on issuing summons for tax-related computer
source code does not apply in connection with any inquiry into any
offense connected with the administration or enforcement of the in-
ternal revenue laws. A computer software program will not be
treated as tax advice for the purpose of the professional-client
privilege contained in section 341 of this bill.

The prohibition applies only in the case of tax-related computer
software that is intended for commercial distribution. Source code
related to computer software that was developed by, or primarily
for the benefit of, the taxpayer or a related person (within the
meaning of section 267 or 707(b)) for the internal use of the tax-
payer or such related person may continue to be summoned by the
Secretary to the extent allowed under present law.

Effective Date

The provision would be effective for summonses issued more than
90 days after the date of enactment. The House bill intends that
the Secretary will not use the 90 day period between the date of



114

152 For this purpose, a return filed before the due date is considered to be filed on the due
date.

enactment and the effective date in a manner that would cir-
cumvent the intent of the provision.

5. Procedures relating to extensions of statute of limitations
by agreement (sec. 345 of the bill)

Present Law

The statute of limitations within which the IRS may assess addi-
tional taxes is generally three years from the date a return is filed
(sec. 6501).152 Prior to the expiration of the statute of limitations,
both the taxpayer and the IRS may agree in writing to extend the
statute, using Form 872 or 872–A. An extension may be for either
a specified period or an indefinite period. The statute of limitations
within which a tax may be collected after assessment is 10 years
after assessment (sec. 6502). Prior to the expiration of the statute
of limitations, both the taxpayer and the IRS may agree in writing
to extend the statute, using Form 900.

Description of Proposal

The bill would require that, on each occasion on which the tax-
payer is requested by the IRS to extend the statute of limitations,
the IRS must notify the taxpayer of the taxpayer’s right to refuse
to extend the statute of limitations or to limit the extension to par-
ticular issues.

Effective Date

The provision would apply to requests to extend the statute of
limitations made after the date of enactment.

6. Offers-in-compromise (sec. 346 of the bill)

Present Law

Section 7122 of the Code permits the IRS to compromise a tax-
payer’s tax liability. In general, this occurs when a taxpayer sub-
mits an offer-in-compromise to the IRS. An offer-in-compromise is
a proposal to settle unpaid tax accounts for less than the full
amount of the assessed balance due. An offer-in-compromise may
be submitted for all types of taxes, as well as interest and pen-
alties, arising under the Internal Revenue Code.

Taxpayers submit an offer-in-compromise on Form 656. There
are two bases on which an offer can be made. The first is doubt
as to the liability for the amount owed. The second is doubt as to
the taxpayer’s ability fully to pay the amount owed. An application
can be made on either or both of these grounds. Taxpayers are re-
quired to submit background information to the IRS substantiating
their application. If they are applying on the basis of doubt as to
the taxpayer’s ability fully to pay the amount owed, the taxpayer
must complete a financial disclosure form enumerating assets and
liabilities.

As part of an offer-in-compromise made on the basis of doubt as
to ability fully to pay, taxpayers must agree to comply with all pro-
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visions of the Internal Revenue Code relating to filing returns and
paying taxes for five years from the date the IRS accepts the offer.
Failure to observe this requirement permits the IRS to begin imme-
diate collection actions for the original amount of the liability.

Description of Proposal

The bill would require the IRS to develop and publish schedules
of national and local allowances designed to provide taxpayers en-
tering into an offer-in-compromise with adequate means to provide
for basic living expenses. The bill also would provide that, in the
case of a compromise agreement that is terminated due to the ac-
tions of one spouse or former spouse, the spouse or former spouse
remaining in compliance with the agreement may obtain reinstate-
ment of such agreement on application. All payments required
under the offer-in-compromise must be current for either spouse or
former spouse to be in compliance with the agreement. Further, the
bill would require the IRS to prepare a publication or statement
providing guidance to taxpayers on the rights and obligations of
taxpayers and the IRS relating to offers in compromise. This state-
ment is intended to include materials explaining to married tax-
payers their responsibilities should their marital status change and
instructions for applying to have an offer-in-compromise reinstated
under the circumstances discussed above. The House bill intends
that this publication or statement will be provided to taxpayers
considering an offer in compromise at appropriate times.

Effective Date

The provision would be effective on the date of enactment. The
House bill intends that the materials required by this provision
will be published as soon as practicable, but no later than 180 days
after the date of enactment. Further, the House bill intends that
offers-in-compromise based on this provision will be available as of
the date of enactment.

7. Notice of deficiency to specify deadlines for filing Tax
Court petition (sec. 347 of the bill)

Present Law

Taxpayers must file a petition with the Tax Court within 90 days
after the deficiency notice is mailed (150 days if the person is out-
side the United States) (sec. 6213). If the petition is not filed within
that time period, the Tax Court does not have jurisdiction to con-
sider the petition.

Description of Proposal

The bill would require that the IRS include on each deficiency
notice the date determined by the IRS as the last day on which the
taxpayer may file a petition with the Tax Court. The House bill in-
tends that the last day on which a taxpayer who is outside the
United States may file a petition with the Tax Court will be shown
as an alternative. The bill provides that a petition filed with the
Tax Court by this date shall be treated as timely filed.
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Effective Date

The provision would apply to notices mailed after December 31,
1998.

8. Refund or credit of overpayments before final determina-
tion (sec. 348 of the bill)

Present Law

A taxpayer may petition the Tax Court for a redetermination of
a deficiency within 90 days (150 days if the notice is addressed to
a person outside the United States) from the date the notice of defi-
ciency is mailed by the IRS. Generally, the Secretary may not
make any assessment or commence any levy or other proceeding to
collect the deficiency during such period or, if the taxpayer peti-
tions the Tax Court, until the decision of the Tax Court has become
final. The making of any such assessment, or the commencing of
any proceeding or levy, during the prohibited period may be en-
joined by a proceeding in the proper court (including the Tax
Court). However, no authority is provided for ordering the refund
of any amount collected within the prohibited period.

If a taxpayer contests a deficiency in the Tax Court, no credit or
refund of income tax for the contested taxable year generally may
be made, except in accordance with a decision of the Tax Court
that has become final. Where the Tax Court determines that an
overpayment has been made and a refund is due the taxpayer, and
a party appeals a portion of the decision of the Tax Court, no provi-
sion exists for the refund of any portion of any overpayment that
is not contested in the appeal.

Description of Proposal

The bill would provide that where a timely petition in respect of
a deficiency is filed in the Tax Court, the proper court (including
the Tax Court) may order a refund of any amount that was col-
lected within the period during which the Secretary is prohibited
from collecting the deficiency by levy or other proceeding.

The bill also would allow the refund of that portion of any over-
payment determined by the Tax Court to the extent the overpay-
ment is not contested on appeal.

Effective Date

The provision would apply on the date of enactment.

9. Threat of audit prohibited to coerce tip reporting alter-
native commitment agreements (sec. 349 of the bill)

Present Law

Restaurants may enter into Tip Reporting Alternative Commit-
ment (TRAC) agreements. A restaurant entering into a TRAC
agreement is obligated to educate its employees on their tip report-
ing obligations, to institute formal tip reporting procedures, to ful-
fill all filing and record keeping requirements, and to pay and de-
posit taxes. In return, the IRS agrees to base the restaurant’s li-
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ability for employment taxes solely on reported tips and any unre-
ported tips discovered during an IRS audit of an employee.

Description of Proposal

The bill would require the IRS to instruct its employees that they
may not threaten to audit any taxpayer in an attempt to coerce the
taxpayer to enter into a TRAC agreement.

Effective Date

The provision would be effective on the date of enactment.

F. Disclosures to Taxpayers

1. Explanation of joint and several liability (sec. 351 of the
bill)

Present Law

In general, spouses who file a joint tax return are each fully re-
sponsible for the accuracy of the tax return and for the full liabil-
ity. This is true even though only one spouse may have earned the
wages or income which is shown on the return. This is ‘‘joint and
several’’ liability. Spouses who wish to avoid joint and several li-
ability may file as a married person filing separately. Special rules
apply in the case of innocent spouses pursuant to section 6013(e).

Description of Proposal

The bill would require that, no later than 180 days after the date
of enactment, the IRS must establish procedures clearly to alert
married taxpayers of their joint and several liability on all appro-
priate tax publications and instructions. The House bill intends
that the IRS will make an appropriate cross-reference to these
statements near the signature line on appropriate tax forms.

Effective Date

The bill requires that the procedures be established as soon as
practicable, but no later than 180 days after the date of enactment.

2. Explanation of taxpayers’ rights in interviews with the
IRS (sec. 352 of the bill)

Present Law

Prior to or at initial in-person audit interviews, the IRS must ex-
plain to taxpayers the audit process and taxpayers’ rights under
that process (sec. 7521). In addition, prior to or at initial in-person
collection interviews, the IRS must explain the collection process
and taxpayers’ rights under that process. If a taxpayer clearly
states during an interview with the IRS that the taxpayer wishes
to consult with the taxpayer’s representative, the interview must
be suspended to afford the taxpayer a reasonable opportunity to
consult with the representative.
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Description of Proposal

The bill would require that the IRS rewrite Publication 1 (‘‘Your
Rights as a Taxpayer’’) to more clearly inform taxpayers of their
rights (1) to be represented by a representative and (2) if the tax-
payer is so represented, that the interview may not proceed with-
out the presence of the representative unless the taxpayer con-
sents.

Effective Date

The addition to Publication 1 must be made not later than 180
days after the date of enactment.

3. Disclosure of criteria for examination selection (sec. 353
of the bill)

Present Law

The IRS examines Federal tax returns to determine the correct
liability of taxpayers. The IRS selects returns to be audited in a
number of ways, such as through a computerized classification sys-
tem (the discriminant function (‘‘DIF’’) system).

Description of Proposal

The bill would require that the IRS add to Publication 1 (‘‘Your
Rights as a Taxpayer’’) a statement which sets forth in simple and
nontechnical terms the criteria and procedures for selecting tax-
payers for examination. The statement must not include any infor-
mation the disclosure of which would be detrimental to law enforce-
ment. The statement must specify the general procedures used by
the IRS, including whether taxpayers are selected for examination
on the basis of information in the media or from informants. Drafts
of the statement or proposed revisions to the statement are re-
quired to be submitted to the House Committee on Ways and
Means, the Senate Committee on Finance, and the Joint Commit-
tee on Taxation.

Effective Date

The addition to Publication 1 must be made not later than 180
days after the date of enactment.

4. Explanations of appeals and collection process (sec. 354 of
the bill)

Present Law

There is no statutory requirement that specific notices be given
to taxpayers along with the first letter of proposed deficiency that
allows the taxpayer an opportunity for administrative review in the
IRS Office of Appeals.

Description of Proposal

The bill would require that, no later than 180 days after the date
of enactment, an explanation of the appeals process and the collec-
tion process be provided with the first letter of proposed deficiency
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that allows the taxpayer an opportunity for administrative review
in the IRS Office of Appeals.

Effective Date

The bill would require that the explanation be included as soon
as practicable, but no later than 180 days after the date of enact-
ment.

G. Low-Income Taxpayer Clinics (sec. 361 of the bill)

Present Law

There are no provisions in present law providing for assistance
to clinics that assist low-income taxpayers.

Description of Proposal

Under the bill, the Secretary would be required to make match-
ing grants for the development, expansion, or continuation of cer-
tain low-income taxpayer clinics. Eligible clinics are those that
charge no more than a nominal fee to either represent low-income
taxpayers in controversies with the IRS or provide tax information
to individuals for whom English is a second language. The term
‘‘clinic’’ includes (1) a clinical program at an accredited law school
in which students represent low-income taxpayers, and (2) an orga-
nization exempt from tax under Code section 501(c) which either
represents low-income taxpayers or provides referral to qualified
representatives.

A clinic is treated as representing low-income taxpayers if at
least 90 percent of the taxpayers represented by the clinic have in-
comes which do not exceed 250 percent of the poverty level and
amounts in controversy of $25,000 or less.

The aggregate amount of grants to be awarded each year is lim-
ited to $3,000,000. No taxpayer clinic could receive more than
$100,000 per year. The clinic must provide matching funds on a
dollar-for-dollar basis. Matching funds may include the allocable
portion of both the salary (including fringe benefits) of individuals
performing services for the clinic and clinic equipment costs, but
not general institutional overhead.

The following criteria are to be considered in making awards: (1)
number of taxpayers served by the clinic, including the number of
taxpayers in the geographical area for whom English is a second
language; (2) the existence of other taxpayer clinics serving the
same population; (3) the quality of the program; and (4) alternative
funding sources available to the clinic.

Effective Date

The provision would be effective on the date of enactment.
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H. Other Taxpayer Rights Provisions

1. Actions for refund with respect to certain estates which
have elected the installment method of payment (sec.
371 of the bill)

Present Law

In general, the U.S. Court of Federal Claims and the U.S. district
courts have jurisdiction over suits for the refund of taxes, as long
as full payment of the assessed tax liability has been made. Flora
v. United States, 357 U.S. 63 (1958), aff’d on reh’g, 362 U.S. 145
(1960). Under Code section 6166, if certain conditions are met, the
executor of a decedent’s estate may elect to pay the estate tax at-
tributable to certain closely-held businesses over a 14-year period.
Courts have held that U.S. district courts and the U.S. Court of
Federal Claims do not have jurisdiction over claims for refunds by
taxpayers deferring estate tax payments pursuant to section 6166
unless the entire estate tax liability has been paid (i.e., timely pay-
ment of the installments due prior to the bringing of an action is
not sufficient to invoke jurisdiction). See, e.g., Rocovich v. United
States, 933 F.2d 991 (Fed. Cir. 1991), Abruzzo v. United States, 24
Ct. Cl. 668 (1991).

Description of Proposal

The bill would grant the U.S. Court of Federal Claims and the
U.S. district courts jurisdiction to determine the correct amount of
estate tax liability (or for any refund) in actions brought by tax-
payers deferring estate tax payments under section 6166, as long
certain conditions are met. In order to qualify for the provision, the
estate must have made an election pursuant to section 6166, fully
paid each installment of principal and/or interest due before the
date the suit is filed (as long as one or more installments are not
yet due), and no portion of the payments due may have been accel-
erated. The bill further provides that once a final judgment has
been entered by a district court or the U.S. Court of Federal
Claims, the IRS would not be permitted to collect any amount dis-
allowed by the court, and any amounts paid by the taxpayer in ex-
cess of the amount the court finds to be currently due and payable
would be refunded to the taxpayer. In addition, the bill would pro-
vide that the 2-year statute of limitations for filing a refund action
would be suspended during the pendency of any action brought by
a taxpayer pursuant to section 7479 for a declaratory judgment as
to an estate’s eligibility for section 6166.

Effective Date

The provision would be effective for claims for refunds filed after
the date of enactment.

2. Cataloging complaints (sec. 372 of the bill)

Present Law

The IRS is required to make an annual report to the Congress,
beginning in 1997, on all categories of instances involving allega-
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153 Section 1211 of the Taxpayer Bill of Rights 2 (Public Law 104–168; July 30, 1996).
154 44 U.S.C. sec. 2904.
155 5 U.S.C. sec. 552a(b)(6).
156 44 U.S.C. sec. 3105.
157 44 U.S.C. sec. 2905.
158 44 U.S.C. sec. 2904(c)(7).

tions of misconduct by IRS employees, arising either from inter-
nally identified cases or from taxpayer or third-party initiated com-
plaints.153 The report must identify the nature of the misconduct
or complaint, the number of instances received by category, and the
disposition of the complaints.

Description of Proposal

The bill would require that, in collecting data for this report,
records of taxpayer complaints of misconduct by IRS employees
shall be maintained on an individual employee basis. These indi-
vidual records are not to be listed in the report, but they will be
useful in preparing the report. The House bill intends that these
records be used in evaluating individual employees.

Effective Date

The requirement would be effective on the date of enactment.

3. Archive of records of the IRS (sec. 373 of the bill)

Present Law

The IRS is obligated to transfer agency records to the National
Archives and Records Administration (‘‘NARA’’) for retention or dis-
posal. The IRS is also obligated to protect confidential taxpayer
records from disclosure. These two obligations have created conflict
between NARA and the IRS. Under present law, the IRS deter-
mines whether records contain taxpayer information. Once the IRS
has made that determination, NARA is not permitted to examine
those records. NARA has expressed concern that the IRS may be
using the disclosure prohibition to improperly conceal agency
records with historical significance.

IRS obligation to archive records
The IRS, like all other Federal agencies, must create, maintain,

and preserve agency records in accordance with section 3101 of
title 44 of the United States Code. NARA is the Government agen-
cy responsible for overseeing the management of the records of the
Federal government.154 Federal agencies are required to deposit
significant and historical records with NARA.155 The head of each
Federal agency must also establish safeguards against the removal
or loss of records.156

Authority of NARA
NARA is authorized, under the Federal Records Act, to establish

standards for the selective retention of records of continuing
value.157 NARA has the statutory authority to inspect records man-
agement practices of Federal agencies and to make recommenda-
tions for improvement.158 The head of each Federal agency must
submit to NARA a list of records to be destroyed and a schedule
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159 44 U.S.C. sec. 3303.
160 44 U.S.C. sec. 2906.
161 American Friends Service Committee v. Webster, 720 F.2d 29 (D.C. Cir. 1983).
162 44 U.S.C. sec. 2108.
163 44 U.S.C. sec. 2108.
164 Department of Justice, Office of Legal Counsel, Memorandum to Richard K. Willard, As-

sistant Attorney General (Civil Division) (February 27, 1986).
165 S. Rept. 94–938, p. 317 (1976).

for such destruction.159 NARA examines the list to determine if
any of the records on the list have sufficient administrative, legal
research, or other value to warrant their continued preservation. In
many cases, the description of the record on the list is sufficient for
NARA to make the determination. For example, NARA does not
need to inspect Presidential tax returns to determine that they
have historical value and should be retained. In some cases, NARA
may find it helpful to examine a particular record. NARA has gen-
eral authority to inspect records solely for the purpose of making
recommendations for the improvement of records management
practices.160 However, tax returns and return information can only
be disclosed under the authority provided in section 6103 of the In-
ternal Revenue Code. There is no exception to the disclosure prohi-
bition for records management inspection by NARA.161

In connection with its evaluation of the records management sys-
tem of the IRS, NARA noted several instances where the disclosure
prohibitions of Code section 6103 complicated their review of many
IRS records.

NARA is also responsible for the custody, use and withdrawal of
records transferred to it.162 Statutory provisions that restrict public
access to the records in the hands of the agency from which the
records were transferred also apply to NARA. Thus, if a confiden-
tial record, such as a Presidential tax return, is transferred to
NARA for archival storage, NARA is not permitted to disclose it.
In general, the application of such restrictions to records in the
hands of NARA expire after the records have been in existence for
30 years.163 The issue of whether the specific disclosure prohibition
of section 6103 takes precedence over the general 30–year expira-
tion of restrictions generally applicable to records in the hands of
NARA has not been addressed by a court, but an informal advisory
opinion from the Office of Legal Counsel of the Attorney General
concluded that the 30-year expiration provision would not reach
records subject to section 6103.164

Confidentiality requirements
The IRS must preserve the confidentiality of taxpayer informa-

tion contained in Federal income tax returns. Such information
may not be disclosed except as authorized under Code section 6103.
Section 6103 was substantially revised in 1976 to address Con-
gress’ concern that tax information was being used by Federal
agencies in pursuit of objectives unrelated to administration and
enforcement of the tax laws. Congress believed that the wide-
spread use of tax information by agencies other than the IRS could
adversely affect the willingness of taxpayers to comply voluntarily
with the tax laws and could undermine the country’s self-assess-
ment tax system.165 Section 6103 does not authorize the disclosure
of confidential return information to NARA.
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166 FOIA does not require disclosure of records or information that would frustrate law en-
forcement efforts. 5 U.S.C. sec. 552(b)(7).

167 Treas. Reg. Sec. 301.6311–1(a)(1).

Section 6103 restricts the disclosure of returns and return infor-
mation only. Return means any tax or information return, declara-
tion of estimated tax, or claim for refund, including schedules and
attachments thereto, filed with the IRS. Return information in-
cludes the taxpayer’s name; nature and source or amount of in-
come; and whether the taxpayer’s return is under investigation.
Section 6103(b)(2) provides that ‘‘nothing in any other provision of
law shall be construed to require the disclosure of standards used
or to be used for the selection of returns for examination, or data
used or to be used for determining such standards, if the Secretary
determines that such disclosure will seriously impair assessment,
collection, or enforcement under the internal revenue laws.’’ Section
6103 does not restrict the disclosure of other records required to be
maintained by the IRS, such as records documenting agency policy,
programs and activities, and agency histories. Such records are re-
quired to be made available to the public under the Freedom of In-
formation Act (‘‘FOIA’’).166

The Internal Revenue Code prohibits disclosure of tax returns
and return information, except to the extent specifically authorized
by the Internal Revenue Code (sec. 6103). Unauthorized disclosure
is a felony punishable by a fine not exceeding $5,000 or imprison-
ment of not more than five years, or both (sec. 7213). An action for
civil damages also may be brought for unauthorized disclosure (sec.
7431).

Description of Proposal

The bill would provide an exception to the disclosure rules to re-
quire IRS to disclose IRS records to officers or employees of NARA,
upon written request from the Archivist, for purposes of the ap-
praisal of such records for destruction or retention. The present-law
prohibitions on and penalties for disclosure of tax information
would generally apply to NARA.

Effective Date

The provision would be effective for requests made by the Archi-
vist after the date of enactment.

4. Payment of taxes (sec. 374 of the bill)

Present Law

The Code provides that it is lawful for the Secretary to accept
checks or money orders as payment for taxes, to the extent and
under the conditions provided in regulations prescribed by the Sec-
retary (sec. 6311). Those regulations 167 state that checks or money
orders should be made payable to the Internal Revenue Service.

Description of Proposal

The bill would require the Secretary or his delegate to establish
such rules, regulations, and procedures as are necessary to allow
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payment of taxes by check or money order to be made payable to
the United States Treasury.

Effective Date

The provision would be effective on the date of enactment.

5. Clarification of authority of secretary relating to the mak-
ing of elections (sec. 375 of the bill)

Present Law

Except as otherwise provided, elections provided by the Code are
to be made in such manner as the Secretary shall by regulations
or forms prescribe.

Description of Proposal

The bill would clarify that, except as otherwise provided, the Sec-
retary may prescribe the manner of making of any election by any
reasonable means.

Effective Date

The provision would be effective as of the date of enactment.

6. Limitation on penalty on individual’s failure to pay for
months during period of installment agreement (sec. 376
of the bill)

Present Law

Taxpayers who fail to pay their taxes are subject to a penalty of
one-half percent per month on the unpaid amount, up to a maxi-
mum of 25 percent (sec. 6651(a)). Taxpayers who make installment
payments pursuant to an agreement with the IRS (under sec. 6159)
are also subject to this penalty.

Description of Proposal

The bill would provide that the penalty for failure to pay taxes
is not imposed with respect to the tax liability of an individual with
respect to any month in which an installment payment agreement
with the IRS (under sec. 6159) is in effect to the extent that doing
so would result in the cumulative penalty percentage exceeding 9.5
percent (instead of 25 percent).

Effective Date

The provision would be effective for installment agreement pay-
ments made after the date of enactment.

I. Studies

1. Study of penalty administration (sec. 381 of the bill)

Present Law

The last major revision of the overall penalty structure in the In-
ternal Revenue Code was the Improved Penalty Administration
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168 Subtitle G of Title 7 of the Omnibus Budget Reconciliation Act of 1989 (Public Law 101–
239).

and Compliance Tax Act, part of the Omnibus Budget Reconcili-
ation Act of 1989.168

Description of Proposal

The bill would require the Joint Committee on Taxation to con-
duct a study reviewing the administration and implementation of
the penalty reform provisions of the Omnibus Budget Reconcili-
ation Act of 1989, and to make any legislative and administrative
recommendations it deems appropriate to simplify penalty adminis-
tration and reduce taxpayer burden.

Effective Date

The report must be provided not later than nine months after the
date of enactment.

2. Study of confidentiality of tax return information (sec.
382 of the bill)

Present Law

The Internal Revenue Code prohibits disclosure of tax returns
and return information, except to the extent specifically authorized
by the Internal Revenue Code (sec. 6103). Unauthorized disclosure
is a felony punishable by a fine not exceeding $5,000 or imprison-
ment of not more than five years, or both (sec. 7213). An action for
civil damages also may be brought for unauthorized disclosure (sec.
7431). No tax information may be furnished by the IRS to another
agency unless the other agency establishes procedures satisfactory
to the IRS for safeguarding the tax information it receives (sec.
6103(p)).

Description of Proposal

The bill would require the Joint Committee on Taxation to con-
duct a study on provisions regarding taxpayer confidentiality. The
study is to examine present-law protections of taxpayer privacy,
the need for third parties to use tax return information, and the
ability to achieve greater levels of voluntary compliance by allowing
the public to know who is legally required to file tax returns but
does not do so.

Effective Date

The findings of the study, along with any recommendations, are
required to be reported to the Congress no later than one year after
the date of enactment.
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APPENDIX A

Meetings Held With IRS Restructuring Commissioners and
Other Interested Parties

To assist the Joint Committee staff in analyzing the Commission
Report and related proposals, the Joint Committee staff invited the
Commissioners and other interested parties to discuss significant
issues raised by the Report and related proposals. The staffs of the
House Ways and Means and Senate Finance Committees were also
invited to attend. Following is a list of meetings that the Joint
Committee staff held (or scheduled) with interested parties prior to
the publication of this pamphlet. It is expected that additional
meetings and discussions will occur as the legislative process on
the restructuring proposals progresses.

Commissioners of the National Commission on Restructuring the
Internal Revenue Service

Fred T. Goldberg, Jr.—Skadden, Arps, Slate, Meagher & Flom
Gerry Harkins—Southern Pan Services Company
David Keating, National Taxpayers Union
Edward S. Knight—General Counsel, U.S. Department of Treasury
J. Fred Kubik, Baird, Kurtz & Dobson
Mark McConaghy—Price Waterhouse
Robert Tobias—President, National Treasury Employees Union
Josh S. Weston—Automated Data Processing
James W. Wetzler—Deloitte & Touche

Other Interested Parties

Michael Dolan—Acting Commissioner, Internal Revenue Service
Donald C. Alexander—Akin, Gump, Strauss, Hauer & Feld, LLP

(former IRS Commissioner)
Sheldon S. Cohen—Morgan, Lewis & Bockius (former IRS Commis-

sioner)
Lawrence B. Gibbs—Miller & Chevalier (former IRS Commissioner)
Dr. Jay Lorsch, Harvard Business School
Dr. Robert Stubaugh, Harvard Business School
American Institute of Certified Public Accountants
National Association of Manufacturers
National Federation of Independent Businesses
Tax Section of the American Bar Association
Tax Section of the New York State Bar Association
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APPENDIX B

Memorandum From the Congressional Research Service to
the National Commission on Restructuring the Internal
Revenue Service

Congressional Research Service,
The Library of Congress,
Washington, DC, June 4, 1997.
To: National Commission on Restructuring the Internal Revenue

Service. Attention: Armando Gomez.
From: American Law Division.
Subject: Constitutionality of Vesting the Appointment of a Commis-

sioner of the Internal Revenue Service in an Independent
Board of Directors Located in the Treasury Department.

You have asked that we review the constitutional propriety of a
proposed restructuring of the Internal Revenue Service (IRS).
Under the proposal, Congress would establish as an independent
entity within the Department of Treasury, a seven member Over-
sight Board of Directors whose mission would be to oversee the
operational management of the IRS and provide guidance and di-
rection with respect to the development and implementation of
long-term strategic and business plans. The Board would be com-
posed of five persons nominated by the President and confirmed by
the Senate from the private sector who would serve for five year
staggered terms; and two officials from the Executive Branch des-
ignated by the President. A chairman would be elected from among
the Board members by the members for a two year term. The
Board would have the authority to appoint, and remove at its will,
a Commissioner who would serve as chief executive officer of IRS
for a five year term and be responsible for the day-to-day manage-
ment of IRS operations.

More particularly, it is conceived that the Board of Directors
would have authority to:

1. Review and approve the Commissioner’s recommendations re-
garding IRS strategic and business plans, and the IRS goals and
measurements relative to those plans.

2. Review and approve the Commissioner’s recommendations re-
garding major operational and organizational plans (e.g., plans for
modernizing technology systems; training; outsourcing; managed
competition; reorganization of the Commissioner’s office; reorga-
nization of IRS business units).

3. Appoint and compensate the Commissioner and review and ap-
prove the Commissioner’s recommendations regarding the appoint-
ment, performance, and compensation of senior IRS executives.

4. Review and approve the Commissioner’s recommendations re-
garding the IRS Budget, with particular emphasis on the align-
ment of that budget with the IRS strategic and business plans. The
board will send the budget to Treasury to incorporate with Treas-
ury’s budget, and send a copy of the board’s budget request directly
to Congress.

5. Review the IRS annual financial audits.
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6. Provide annual stewardship reports to the President, the Con-
gress and the American public regarding the matters under its ju-
risdiction.

Finally, the Treasury Department would continue to maintain
full control of the establishment of tax policy. It is not clear from
the proposal what other authority arrangements that now exist be-
tween Treasury and IRS (e.g., litigation authority) will remain, be
modified, or be abolished. It appears that IRS will determine its
own annual budget request which would be transmitted through
Treasury to Congress unchanged.

The proposal raises a substantial constitutional question with re-
spect to the Board’s power to appoint the Commissioner. While it
is beyond a doubt that Congress can establish a presidentially ap-
pointed Oversight Board within Treasury, it is not yet a clearly set-
tled matter whether such a Board can be vested with the authority
to appoint such an official. The issue turns on the answer to two
questions: Will the Commissioner be an ‘‘inferior officer’’? If so, is
the Oversight Board a ‘‘Head of Department’’ within the meaning
of the Appointments Clause? We conclude that a reviewing court
is like to answer both questions in the affirmative.

1. Congress’ Power Over Offices and Officers
While the infrastructure of the Executive Branch and other enti-

ties charged with the execution of the law is not specified by the
Constitution, it is clear that the Framers intended to vest the task
of creating the governmental structure in the Congress alone. See,
e.g., Article II, sec. 2, cl. 2 (the President ‘‘shall nominate, and by
and with the advice and consent of the Senate, shall appoint am-
bassadors, other public ministers and counsels, judges of the Su-
preme Court, and all other officers of the United States, whose ap-
pointments are not herein otherwise provided for and which shall
be established by law.’’)(emphasis added). Thus it is well estab-
lished that Congress, in exercising its powers to legislate under Ar-
ticle I, sec. 8, and other provisions of the Constitution, is empow-
ered to provide for the execution of those laws by officers appointed
pursuant to the Appointments Clause, and under the Necessary
and Proper Clause, Art., sec. 8, cl. 18, it has authority to create
and locate offices, determine the qualifications of officeholders, pre-
scribe their appointments, and generally promulgate the standards
for the conduct of the offices. Myers v. United States, 272 U.S. 52,
129 (1926) (‘‘To Congress under its legislative power is given the
establishment of offices, the determination of their functions and
jurisdiction, the prescribing of reasonable and relevant qualifica-
tions and rules of eligibility of appointees, and the fixing of the
term for which they are to be appointed, and their compensation—
all except as otherwise provided by the Constitution.’’); Buckley v.
Valeo, 424 U.S. 1, 134–35 (1976); Morrison v. Olson, 487 U.S. 654,
685–93 (1988); Mistretta v. United States, 488 U.S. 361 (1989).

Only where the object of the exercise of legislative power is clear-
ly seen in the particular situation as an attempt at aggrandizement
or encroachment have the court’s felt constrained to intervene. See,
e.g., Buckley v. Valeo, supra (Congress may not appoint executive
officials performing substantial functions under the Law); Bowsher
v. Synar, 478 U.S. 714, 732 (1986) (Congress may not retain re-
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moval power over an officer performing executive functions); INS
v. Chadha, 462 U.S. 919 (1983) (Congress may not exercise legisla-
tive power without conforming to the constitutionally prescribed
lawmaking power); Metropolitan Washington Airports Authority v.
CAAN, 501 U.S. 252 (1991) (Board of Review composed of Members
of Congress could not exercise veto power over operational deci-
sions of Airports Authority); Hechinger v. Metropolitan Washington
Airport Authority Board of Review, 36 F.3d 97 (D.C. Cir. 1994),
cert. denied, 115 S.Ct. 934 (1995) (Board of Review which could
only recommend and delay, but not veto, the operational decisions
of the Airports Authority held to be an unconstitutional direct exer-
cise of congressional influence); Federal Election Commission v.
NRA Political Victory Fund, 6 F.3d 821 (D.C. Cir. 1993), cert. de-
nied for want of jurisdiction, 115 S.Ct. 537 (1994) (congressional
appointment of two of its agents as non-voting members of the
Commission who could attend all business meetings of the agency
held unconstitutional).

But beyond such direct congressional intrusions on agency deci-
sionmaking, the Supreme Court has been generous in broadly de-
fining the legislative authority to structure the administrative bu-
reaucracy. It has upheld congressional actions lengthening and
shortening terms of office and abolishing offices altogether,
Crenshaw v. United States, 134 U.S. 99, 105–6 (1890); Lewis v.
United States, 244 U.S. 1345 (1917); limiting the removal power of
the President, Morrison v. Olson, 487 U.S. 854 (1988); locating an
independent agency performing executive functions in the judicial
branch, Mistretta v. United States, supra; allowing an agency to as-
sume jurisdiction over state-law counterclaims, Commodity Futures
Trading Commission v. Schor, 473 U.S. 833 (1986); empowering
the Attorney General to determine what substances would be
criminal and to prosecute violations, Touby v. United States, 500
U.S. 160 (1991); and establishing the qualifications for holding of-
fice, Myers v. United States, 272 U.S. 52, 128, 129 (1926). In sum,
the breadth of the congressional power is captured in the Mistretta
court’s admonishment that ‘‘our constitutional principles of sepa-
rated powers are not violated . . . by mere anomally or innova-
tion’’, 488 U.S. at 385, and an appeals court’s more recent observa-
tion that the fact that Congress has not structured a governmental
entity ‘‘like a traditional government agency need not imply that
its structure is not constitutionally permissible. There is no one
way to structure an agency nor one means to comply with the con-
stitutional appointments process’’. Silver v. U.S. Postal Service, 951
F. 2d 1033, 1037 (9th Cir. 1991).

There can be little doubt that the proposal to establish a presi-
dentially appointed Overnight Board as an independent establish-
ment within the Treasury Department to oversee and guide the
operational management of the IRS falls well within administrative
structuring powers of the Congress. Nor is the placement of such
multi-member, presidentially appointed independent entity within
a cabinet department of either anomalous or unique. See, e.g., 18
U.S.C. 4201–4218 (1994) (Parole Commission established an inde-
pendent agency within Department of Justice); 42 U.S.C. 7101 et
seq. (1994) (Federal Energy Regulatory Commission established as
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an independent regulatory agency within the Department of En-
ergy).

Moreover, as proposed, there appear to be no issues of legislative
aggrandizement or encroachment: Congress retains no power of ap-
pointment or removal over a agency officials nor does it maintain
any direct or indirect control over its decision making processes.
The requirement that IRS’s annual budget requests be transmitted
unchanged to Congress through Treasury’s submission is well sup-
ported in law and practice. The Supreme Court has long, and uni-
formly recognized Congress’ virtually plenary power to inform itself
and the public as to the operations of the agencies it creates and
oversees. The informing power has been deemed so essential to the
legislative function as to be implied from the general vesting of leg-
islative power in Congress, Eastland v. United States Servicemen’s
Fund, 421 U.S. 491, 505 (1975); Barenblatt v. United States, 360
U.S. 109, 116–23 (1959); Watkins v. United States, 354 U.S. 178,
187 (1957); McGrain v. Daugherty, 273 U.S. 135, 137 (1927).

With particular regard to the Congress’ informing functions, the
Supreme Court in Nixon v. Administrator of General Services, 433
U.S. 425 (1977), had occasion to note that ‘‘there is abundant statu-
tory precedent for the regulation and mandatory disclosure of docu-
ments in the possession of the Executive Branch’’ and that ‘‘[s]uch
regulation of material generated in the Executive Branch has never
been considered invalid as an invasion of its autonomy.’’ 433 U.S.
at 447. There the Court cited with approval the Freedom of Infor-
mation Act, the Privacy Act, the Government in the Sunshine Act,
the Federal Records Management Act, and provisions concerned
with census data and tax returns as appropriate instances of such
regulations.

In Nixon, the Court upheld the Presidential Recordings and Ma-
terials Preservation Act, which protects, among other things, public
access to former President Nixon’s presidential papers from presi-
dential claims of violation of the doctrine of separation of powers
and executive privilege. In INS v. Chadha, supra, Court reaffirmed
Congress’s authority to legislate ‘‘report and wait’’ provisions, dis-
tinguishing them from otherwise unconstitutional legislative veto
provisions there under review. 461 U.S. at 935 n.9;955 n. 19. More
recently, the Court in Morrison v. Olson, supra, reaffirmed
Congress’s authority to require the submission of reports and other
information to it from executive branch officials, as an exercise of
oversight over agencies ‘‘that we have recognized generally as being
incidental to the legislative function of Congress’’. 487 U.S. at 694.

Moreover, Congress has selectively required simultaneous or
unaltered submission of budget requests and legislative proposals
and comments that limit review by OMB of budget requests, legis-
lative proposals, review of proposed agency rules, and other re-
quired reports and documents. Thus, since 1973, Congress has
mandated that the budget requests of the U.S. Postal Service, see
Act of June 30, 1974, Pub. Law No. 93–328, 23 88 Stat. 28 (codified
at 39 U.S.C. 2009 (1994), and the U.S. International Trade Com-
mission, see Trade Act of 1974, Pub. L. No. 93–618, 175(a)(1), 88
Stat. 1978 (1975)(codified at 19 U.S.C. 2232 (1994), be submitted
to Congress without revision, and that the budget requests and leg-
islative proposals of other agencies be submitted concurrently to
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OMB and the Congress. See, e.g., 7 U.S.C. 4a(h)(1)(2)(1994) (Com-
modity Futures Trading Commission); 31 U.S.C. 1107(b)(1994)
(Interstate Commerce Commission).

Also, Congress has exempted the Securities and Exchange Com-
mission, Board of Governors of the Federal Reserve System, Fed-
eral Deposit Insurance Corporation, Federal Home Loan Bank
Board, and the National Credit Union Administration from OMB
clearance of their legislative proposals and comments. Act of Oct.
28, 1974, Pub. L. No. 93–111, 88 Stat. 1500 (codified at 12 U.S.C.
250 (1994).

Since there is no direct prohibition on the President from pre-
senting his views with respect to any recommendation or plan sub-
mitted by the IRS directly to the Congress, no constitutional dif-
ficulty could be raised with respect to his recommendatory duty
under Article II, section 3. Indeed, the Article II duty to rec-
ommend, as with the duty to ‘‘take care’’ that the laws be faithfully
executed, which appears in the same clause, is not a source of sub-
stantive presidential power and claims to that effect have consist-
ently been rejected by the courts. See, e.g., Kendall ex rel Stokes
v. United States, 37 U.S. (12 Pat.) 522, 612–13 (1838) (‘‘To contend
that the obligation imposed on the President to see the laws faith-
fully executed, implies a power to forbid execution, is a novel con-
struction of the Constitution, and entirely inadmissible.); Youngs-
town Sheet and Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952) (‘‘. . .
’’ [T]he President’s power to see that the laws are faithfully exe-
cuted refutes the idea he is to be a lawmaker. The Constitution
limits his functions in the lawmaking process to the recommending
of laws he thinks wise and the vetoing of laws he thinks bad’’.); Na-
tional Treasury Employee Union v. Nixon, 492 F.2d 587, 604 (D.C.
Cir. 1974) (‘‘That constitutional duty does not permit the President
to refrain from executing laws duly enacted by the Congress as
those laws are construed by the judiciary’’).

Thus, the sole questions that remain are whether the proposed
Commissioner of IRS is an ‘‘inferior officer’’ and, if so, whether he
can be lawfully appointed by the Oversight Board.

2. Whether The Proposed Commissioner of IRS Is An Infe-
rior Officer

In developing its separation of powers jurisprudence, the Su-
preme Court has acknowledged that it has been animated by its
concern with ‘‘encroachment and aggrandizement’’ by one branch
against the other, and that in adopting its ‘‘flexible understanding
of separation of powers’’ it is recognizing ‘‘Madison’s teaching that
the greatest security against tyranny is the accumulation of exces-
sive authority in a single Branch—lies not in a hermetic division
among the Branches, but in a carefully crafted system of checked
and balanced power within each Branch.’’ Mistretta v. United
States, supra, 488 U.S. at 380–81. The application of this teaching
is abundantly evident in the appointments process established by
Article II, sec. 2, cl. 2. The Court has made clear that ‘‘The prin-
ciple of separation of powers is embedded in the Appointments
Clause’’. Freytag v. Commissioner of Internal Revenue, 501 U.S.
868, 882 (1991). The Appointments Clause directs that all superior
officers, such as ambassadors, judges and heads of departments,
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must be appointed by the President with the advice and consent of
the Senate. Congress may also subject any other officer of the
United States (‘‘inferior officers’’) to Senate confirmation but may,
‘‘as they think proper,’’ vest the appointment of inferior officers in
the President alone, in the courts or in the department heads. Thus
the choice Congress makes with respect to mode of appointment of
necessity reflects a decision to impose either a heightened or lesser
degree of congressional scrutiny on a nominee, or perhaps to pro-
vide a degree of insulation of the officer from the President by hav-
ing him appointed (and removable) by a department head. See
United States v. Perkins, 116 U.S. 483 (1886). It also advances the
concerns sought to be avoided by the Framers. The Freytag Court
observed:

The ‘‘manipulation of official appointments’’ had long
been one of the American revolutionary generation’s great-
est grievances against executive power, see G. Wood, The
Creation of the American Republic 1776–1787, p. 79 (1969)
(Wood), because ‘‘the power of appointment to offices’’ was
deemed ‘‘the most insidious and powerful weapon of eight-
eenth century despotism’’. Id, at 143. Those who framed
our Constitution addressed these concerns by carefully
husbanding the appointment power to limit its diffusion.
Although the debate on the Appointments Clause was
brief, the sparse record indicates the Framers’ determina-
tion to limit the distribution of the power of appointment.
The Constitutional Convention rejected Madison’s com-
plaint that the Appointments Clause did ‘‘not go far
enough if it be necessary at all’’: Madison urged that ‘‘Su-
perior Officers below Heads of Departments ought in some
cases to have the appointment of the lesser offices.’’
Records of the Federal Convention of 1787, pp. 627–628
(M. Farrand rev. 1966). The Framers understood, however,
that by limiting the appointment power, they could ensure
that those who wielded it were accountable to political
force and the will of the people. Thus, the Clause bespeaks
a principle of limitation by dividing the power to appoint
the principal federal officers—ambassadors, ministers,
heads of departments, and judges—between the Executive
and Legislative Branches. See Buckley, 424 U.S., at 129–
131. Even with respect to ‘‘inferior Officers,’’ the Clause al-
lows Congress only limited authority to devolve appoint-
ment power on the President, his heads of departments,
and the courts of law.

501 U.S. 883–84. See also Edmond v. United States, 65 U.S.L.W.
4362, 4365 (S. Ct., May 19, 1997) (‘‘[T]he Appointment Clause of
Article II is more than a matter of ‘etiquette or protocol’; it is
among the significant structural safeguards of the constitutional
scheme.) See also Confederated Tribes of Siletz Indians of Oregon
v. United States, 110 F.3d 688, 696 (9th Cir. 1997) ‘‘Appointments
Clause serves as a guard against one branch aggrandizing its
power at the expense of another.’’).

Congress has a choice of requiring appointment with Senate ad-
vice and consent or by the President alone, by a department head
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or by a court of law only with respect to inferior officers. Until very
recently, Supreme Court decisions did ‘‘not set forth an exclusive
criterion for distinguishing between principal and inferior officers
for Appointment Clause purposes’’, Edmond v. United States,
supra, 65 U.S.L.W. at 4865, preferring to deal with each officer on
an ad hoc basis. In Morrison v. Olson, supra, the Court found the
independent counsel created by the Ethics in Government Act to be
an inferior officer because she met four criteria: she was subject to
removal by a higher officer (the Attorney General), she performed
only limited duties, her jurisdiction was narrow, and her tenure
was limited. Morrison, 487 U.S. at 671–672. In Edmonds v. United
States, supra, however, the Court revisited the principal/inferior of-
ficer distinction, establishing a test relying on the single criterion
whether the officer has a superior:

Generally speaking, the term ‘‘inferior officer’’ connotes
a relationship with some higher ranking officer or officers
below the President: whether one is an ‘‘inferior’’ officer de-
pends on whether one has a superior. It is not enough that
other officers may be identified who formally maintain a
higher rank, or possess responsibilities of a greater mag-
nitude. If that were the intention, the Constitution might
have used the phrase ‘‘lesser officer.’’ Rather, in the con-
text of a clause designed to preserve political accountabil-
ity relative to important government assignments, we
think it evident that ‘‘inferior officers’’ are officers whose
work is directed and supervised at some level by others
who were appointed by presidential nomination with the
advice and consent of the Senate.

65 U.S.L.W. at 4366. Moreover, the Court held that the fact that
a person exercises ‘‘’significant authority pursuant to the laws of
the United States’’ marks, not the line between principal and infe-
rior officer for Appointments Clause purposes, but rather, as we
said in Buckley, the line between officer and non-officer, 424 U.S.,
at 126’’. Id.

The Edmond ruling appears to answer the question whether the
Commissioner in the proposed new scheme for IRS is an inferior
officer. That the Commissioner has been a presidential appointee
subject to Senate confirmation and only removable by the President
for many years would be irrelevant. The new scheme would rel-
egate the Commissioner to inferior officer status since he would be
appointed and overseen by the Oversight Board, the members of
which are presidentially appointed with Senate advice and consent,
and is removable by that body at its pleasure. The only question,
then, is whether the Board can lawfully appoint the Commissioner
at all.

3. Whether The Oversight Board Is a ‘‘Head of Department’’
Capable of Appointing Inferior Officers

In order to vest appointment authority in the Oversight Board it
must qualify as a ‘‘Head of Department’’ under the Appointments
Clause. Our review of the pertinent case law, and in particular the
Supreme Court’s recent ruling in Edmond v. United States, per-
suades us that it is likely that a reviewing court will find that the



139

Board is a ‘‘Head of Department’’ capable of being vested with au-
thority to appoint inferior officers.

Three judicial decisions need to be considered. In the first,
Freytag v. CIR, 501 U.S. 868 (1991), the Supreme Court unani-
mously upheld the authority of the Chief Judge of the Tax Court
to appoint ‘‘special trial judges’’ to hear certain classes of cases
when its workload was heavy. The entire court agreed that the Tax
Court had to be either a ‘‘department’’ or a ‘‘court of law’’ in order
for the Chief Judge to exercise the appointing authority. Five of the
Justices found it to be a court of law, four voted to sustain the au-
thority on the ground that it was a department. The majority opin-
ion appeared to take a rigid view of the nature of the term ‘‘depart-
ment’’, seeking to limit it to those governmental entities specifically
identified as cabinet departments, relying on statements in late
19th and early 20th century Appointments Clause rulings by the
Court:

Confining the term ‘‘Heads of Departments’’ in the Ap-
pointments Clause to executive divisions like the Cabinet-
level departments constrains the distribution of the ap-
pointment power just as the Commissioner’s interpreta-
tion, in contrast, would diffuse it. The Cabinet-level de-
partments are limited in number and easily identified.
Their heads are subject to the exercise of political over-
sight and share the President’s accountability to the peo-
ple.

Such a limiting construction also ensures that we inter-
pret that term in the Appointments Clause consistently
with its interpretation in other constitutional provisions.
In Germaine, see 99 U.S., at 511, this Court noted that the
phrase ‘‘Heads of Departments’’ in the Appointments
Clause must be read in conjunction with the Opinion
Clause of Art. II, sec. 2, cl. 1. The Opinion Clause provides
that the President ‘‘may require the Opinion, in writing, of
the principal Officer in each of the Executive Depart-
ments,’’ and Germaine limited the meaning of ‘‘Executive
Departmen[t]’’ to the Cabinet members.

501 U.S. at 886. But at the same time the majority significantly
qualified its broad holding by noting that: ‘‘We do not address here
any question involving the appointment of an inferior officer by the
head of one of the principal agencies, such as the Federal Trade
Commission, the Securities and Exchange Commission, the Federal
Energy Regulatory Commission, the Central Intelligence Agency,
and the Federal Reserve Bank of St. Louis,’’ Id. at 887 note 4.

The majority’s qualification is likely a reaction to the strong
opinion of the four concurring justices written by Justice Scalia,
and is arguably meant to limit the court’s decision to the rather
unique circumstances of the Article 1 Tax Court situation. Justice
Scalia contested the majority’s view that the constitutional term
department could be equated with ‘‘cabinet-level agency’’.

There is no basis in text or precedent for this position.
The term ‘‘Cabinet’’ does not appear in the Constitution,
the Founders having rejected proposals to create a Cabi-
net-like entity. See H. Learned, The President’s Cabinet
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74–94 (1912); E. Corwin, The President 97, 238–240 (5th
rev. ed. 1984). The existence of a Cabinet, its membership,
and its prerogatives (except to the extent the Twenty-fifth
Amendment speaks to them), are entirely matters of Presi-
dential discretion. Nor does any of our cases hold that ‘‘the
Heads of Departments’’ are Cabinet members. In United
States v. Germaine, 99 U.S. 508 (1879), we merely held
that the Commissioner of Pensions, an official within the
Interior Department, was not the head of a department.
And, in Burnap, supra, we held that the Bureau of Public
Buildings and Grounds, a bureau within the War Depart-
ment, was not a department.

The Court’s reliance on the Twenty-fifth Amendment is
misplaced. I accept that the phrase ‘‘the principal officers
of the executive departments’’ is limited to members of the
Cabinet. It is the structural composition of the phrase,
however, and not the single word ‘‘departments’’ which
gives it that narrow meaning—’’the principal officers’’ of
the ‘‘executive departments’’ in gross, rather than (as in
the Opinions Clause) ‘‘the principal Officer in each of the
executive Departments’’ or (in the Appointments Clause)
simply ‘‘the Heads’’ (not ‘‘principal Heads’’) ‘‘of Depart-
ments.’’

Id. at 916–917 (emphasis in original).
Scalia goes on to note that so confining the scope of the term de-

partment ignores the reality of the current structure of the federal
administrative bureaucracy:

Modern practice as well as original practice refutes the
distinction between Cabinet and non-Cabinet agencies.
Congress has empowered non-Cabinet agencies to appoint
inferior officers for quite some time. See, e.g., 47 U.S.C.
§ 155(f) (FCC—managing director); 15 U.S.C. § 78d(b) (Se-
curities and Exchange Commission—’’such officers . . . as
may be necessary’’); 15 U.S.C. § 42 (Federal Trade Com-
mission—secretary); 7 U.S.C. § 4a(c) (Commodity Futures
Trading Commission—general counsel). In fact, I know of
very few inferior officers in the independent agencies who
are appointed by the President, and of none who is ap-
pointed by the head of a Cabinet department. The Court’s
interpretation of ‘‘Heads of Departments’’ casts into doubt
the validity of many appointments and a number of ex-
plicit statutory authorizations to appoint.

A number of factors support the proposition that ‘‘Heads
of Departments’’ includes the heads of all agencies imme-
diately below the President in the organizational structure
of the Executive Branch. It is quite likely that the ‘‘Depart-
ments’’ referred to in the Opinions Clause (‘‘The President
. . . may require the Opinion, in writing, of the principal
Officer in each of the executive Departments,’’ Art. II, § 2)
are the same as the ‘‘Departments’’ in the Appointments
Clause. See Germaine, supra, at 511. In the former con-
text, it seems to me, the word must reasonably be thought
to include all independent establishments. The purpose of
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the Opinions Clause, presumably, was to assure the Presi-
dent’s ability to get a written opinion on all important
matters. But if the ‘‘Departments’’ it referred to were only
Cabinet departments, it would not assure the current
President the ability to receive a written opinion concern-
ing the operations of the Central Intelligence Agency, an
agency that is not within any department, and whose Di-
rector is not a member of the Cabinet.

This evident meaning—that the term ‘‘Departments’’
means all independent executive establishments—is also
the only construction that makes sense of Article II, § 2’s
sharp distinction between principal officers and inferior of-
ficers. The letter, as we have seen, can by statute be made
appointable by ‘‘the President alone, . . . the Courts of
Law, or . . . the Heads of Departments.’’ Officers that are
not ‘‘inferior officers,’’ however, must be appointed (unless
the Constitution itself specifies otherwise, as it does, for
example, with respect to officers of Congress) by the Presi-
dent, ‘‘by and with the Advice and Consent of the Senate.’’
The obvious purposes of this scheme is to make sure that
all the business of the Executive will be conducted under
the supervision of officers appointed by the President with
Senate approval; only officers ‘‘inferior,’’ i.e., subordinate,
to those can be appointed in some other fashion. If the Ap-
pointments Clause is read as I read it, all inferior officers
can be made appointable by their ultimate (sub-Presi-
dential) supporters; as petitioners would read it, only those
inferior officers whose ultimate superiors happen to be
Cabinet members can be. All the other inferior officers, if
they are to be appointed by an Executive official at all,
must be appointed by the President himself or (assuming
cross-department appointments are permissible) by a Cabi-
net officer who has no authority over the appointees. This
seems to me a most implausible disposition, particularly
since the makeup of the Cabinet is not specified in the
Constitution, or indeed the concept even mentioned. It
makes no sense to create a system in which the inferior of-
ficers of the Environmental Protection Agency, for exam-
ple—which may include, inter alias, bureau chiefs, the
general counsel, and administrative law judges—must be
appointed by the President, the courts of law, or the ‘‘Sec-
retary of Something Else.’’

In short, there is no reason, in text, judicial decision,
history, or policy, to limit the phrase ‘‘the Heads of Depart-
ments’’ in the Appointments Clause to those officials who
are members of the President’s Cabinet. I would give the
term its ordinary meaning, something which Congress has
apparently been doing for decades without complaint. As
an American dictionary roughly contemporaneous with
adoption of the Appointments Clause provided, and as re-
mains the case, a department is ‘‘[a] separate allotment or
part of business, a distinct province, in which a class of du-
ties are allotted to a particular person . . .’’ IN. Webster
American Dictionary 58 (1828). I readily acknowledge that
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applying this word to an entity such as the Tax Court
would have seemed strange to the Founders, as it contin-
ued to seem strange to modern ears. But that is only be-
cause the Founders did not envision that an independent
establishment of such small size and specialized function
would be created. The Constitution is clear, I think about
the chain of appointment and supervision that it envisions:
Principal officers could be permitted by law to appoint
their subordinates. That should subsist, however much the
nature of federal business or of federal organizational
structure may alter.

Id. at 918–920.
This lengthy quotation from Justice Scalia’s opinion is justified

in light of its apparent impact on two subsequent decisions. In Sil-
ver v. U.S. Postal Service, 951 F.2d 1033 (9th Cir. 1991), the ap-
peals court dealt with a challenge to the validity of the appoint-
ment of the Postmaster General by the Governors of the Postal
Service. The nine Governors are appointed by the President, with
Senate advice and consent, and are vested with the power to ap-
point (and remove) the Postmaster General and the Deputy Post-
master General who serve with the Governors on the Board of Gov-
ernors. It was argued by the appellant that a collegial body cannot
be a department capable of exercising appointment authority. The
court disagreed. Finding that the Postal Service was an Executive
Branch entity, it utilized the Freytag court’s inexact suggestion
that departments are ‘‘executive divisions like the Cabinet-level de-
partments’’ to hold that since the Post Office prior to its reorga-
nization in 1970 was in fact a cabinet department and the reorga-
nization did not ‘‘fundamentally change the nature and purpose of
the postal Service,’’ Congress’s action ‘‘did not render what was
once a Cabinet level department into an entity that was not ‘‘like
a Cabinet-level department’.’’ 951 F.2d at 1038. The appeals court
concluded that the nine Governors constitutes the ‘‘head of depart-
ment’’ since they are appointed by the President, can appoint and
remove the Postmaster General, can revoke any authority dele-
gated by the Board to the Postmaster General, and have the au-
thority to designate mail classifications and to set postal rates. In
view of the subordination of the Postmaster General to the Gov-
ernors, and his statutory role as their managing agent, the court
found him to be an inferior officer capable of being appointed by
the Governor.

The Silver court appeared to reach a satisfactory and proper re-
sult but only by stretching Freytag’s uncertain limitation on the
scope of the definition of department. This uncertainty, however,
appears to have been essentially dissipated by the Court’s decision
in Edmond v. United States.

Edmond involved the questions whether Congress authorized the
Secretary of Transportation to appoint civilian members of the
Coast Guard Court of Criminal Appeals and, if so, whether those
judges are inferior officers. As previously detailed, Justice Scalia,
for a unanimous court, effectively adopted his concurrence in
Freytag with respect to the test for determining when an officer is
‘‘inferior’’ for constitutional purposes. ‘‘We think it evident that ‘in-
ferior officers’’ are officers whose work is directed and supervised
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at some level by others who were appointed with the advice and
consent of the Senate,’’ Edmond, supra at 65 U.S.L.W. at 4366.
Finding that the judges in question were supervised by the General
Counsel of the Department of Transportation in his capacity as
Judge Advocate General and by the Court of Appeals for the Armed
Forces, and that the Secretary of Transportation was authorized by
Congress to appoint the judges, the Court concluded that the ap-
pointments were valid.

But Justice Scalia’s opinion also pointedly diminished the major-
ity opinion in Freytag in two ways: First, it limited Freytag to its
facts: ‘‘Petitioners contend that Court of Criminal Appeals judges
more closely resemble Tax Court judges—who we implied (accord-
ing to petitioners) were principal officers—than they do special
trial judges. We note initially that Freytag does not hold that Tax
Court Judges are principal officers; only the appointment of special
trial judges was at issue in that case.’’ Second, and more impor-
tantly, Scalia’s opinion significantly altered the Freytag majority’s
statement of the rationale for the Appointments Clause. That opin-
ion made it evident that it was their view that at the heart of the
Framers’ intent was the desire to limit abuse of the appointment
power by limiting its diffusion: ‘‘Those who framed our Constitution
addressed those concerns by carefully husbanding the appointment
power to limit its diffusion.’’ 501 U.S. at 883. And again, more
clearly, the Freytag court stated:

We cannot accept the Commissioner’s assumption that
every part of the Executive Branch is a department, the
head of which is eligible to receive the appointment power.
The Appointments Clause prevents Congress from distrib-
uting power too widely by limiting the actors in whom
Congress may vest the power to appoint. The Clause re-
flects our Framers’ conclusion that widely distributed ap-
pointment power subverts democratic government. Given
the inexorable presence of the administrative state, a hold-
ing that every organ in the Executive Branch is a depart-
ment would multiply indefinitely the number of actors eli-
gible to appoint. The Framers recognized the dangers
posed by an excessively diffuse appointment power and re-
jected efforts to expand that power. See Wood 79–80. So do
we.

501 U.S. at 885. The Freytag Court closely linked the danger of dif-
fusion to its limitation of the scope of term ‘‘department’’ to cabi-
net-level like entities.

The Edmond opinion abandons the notion of diffusion as a ra-
tionale for the Appointments Clause. Justice Scalia wrote:

As we recognized in Buckley v. Valeo, 424 U.S. 1, 125
(1976), the Appointments Clause of Article II is more than
a matter of ‘‘etiquette or protocol’’; it is among the signifi-
cant structural safeguards of the constitutional scheme. By
vesting the President with the exclusive power to select
the principal (noninferior) officers of the United States, the
Appointments Clause prevents congressional encroachment
upon the Executive and Judicial Branches. See id., at 128–
131; Weiss, supra, at 183–185 (Souter, J. concurring). This



144

disposition was also designed to assure a higher quality of
appointments: the Framers anticipated that the President
would be less vulnerable to interest-group pressure and
personal favoritism than would a collective body. ‘‘The sole
and undivided responsibility of one man will naturally
beget a livelier sense of duty, and a more exact regard to
reputation.’’ The Federalist No. 76, p. 387 (M. Beloff ed.
1987) (A. Hamilton); accord, 2 J. Story, Commentaries on
the Constitution of the United States 374–375 (1888). The
President’s power to select principal officers of the United
States was not left unguarded, however, as Article II fur-
ther requires the ‘‘Advice and Consent of the Senate.’’ This
serves both to curb executive abuses of the appointment
power, see 3 Story, at 376–377, and ‘‘to promote a judicious
choice of [persons] for filing the offices of the union,’’ The
Federalist No. 76, at 386–387. By requiring the joint par-
ticipation of the President and the Senate, the Appoint-
ments Clause was designed to ensure public accountability
for both the making of a bad appointment and the rejec-
tion of a good one. Hamilton observed: ‘‘The blame of a bad
nomination would fall upon the president singly and abso-
lutely. The censure of rejecting a good one would lie en-
tirely at the door of the senate; aggravated by the consid-
eration of their having counteracted the good intentions of
the executive. If an ill appointment should be made, the
executive for nominating, and the senate for approving,
would participate, though in different degrees, in the op-
probrium and disgrace.’’ Id., No. 77, at 392.

See also 3 Story, supra, at 375 (‘‘If [the President] should . . . sur-
render the public patronage into the hands of profligate men, or
low adventurers, it will be impossible for him long to retain public
favor.’’ 65 U.S.L.W. at 4355.

While we normally eschew predictions of changes in direction of
the Supreme Court, two strong indications that Justice Scalia’s en-
compassing view of the term ‘‘department’’ in his Freytag concur-
rence has been adopted by the Court cannot be readily ignored. The
first is the apparent abandonment of the diffusion rationale of
Freytag as a basis for the Appointment Clause. The second is the
substantial change in the composition of the Court since Freytag
was decided. Three of the five justices making up the Freytag ma-
jority, Justice Blackmun, the author of the opinion, and Justices
Marshall and White, have left the Court. Chief Justice Rehnquist
and Justice Stevens remain, and they joined in Justice Scalia’s Ed-
mond opinion.

With due regard for the uncertainty of forecasting the outcome
of Supreme Court rulings in separation of powers cases, and rec-
ognizing that the issue is not free from doubt, we believe, based
upon the significant alteration in the Court’s rationale for the basis
of the Appointment Clause in Edmond from that of Freytag, and
the changed composition of the Court since the Freytag ruling, that
a reviewing court may well find that the IRS Oversight Board is
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a ‘‘head of a department’’ capable of appointing an inferior officer,
and that the proposed commissioner is an inferior officer.

MORTON ROSENBERG,
Specialist In American Public Law.
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