[COMMITTEE PRINT]

SUMMARY OF DIFFERENCES BETWEEN THE
SENATE VERSION AND THE HOUSE VERSION
OF H.R. 2

TO PROVIDE FOR PENSION REFORM

et et

PREPARED FOR THE USE OF

HE HOUSE AND SENATE CONFEREES ON H.R. 2

Parr Four

LIMITATIONS ON CONTRIBUTIONS AND BENEFITS, EMPLOYEE
SAVINGS FOR RETIREMENT, LUMP-SUM DISTRIBUTIONS, AD-
MINISTRATION AND ENFORCEMENT, AND MISCELLANEOUS

JUNE 19, 1974

U.8. GOVERNMENT PRINTING OFFICE
WASHINGTON : 1974

JesS--1y



CONTENTS

Limitations on contributions and benefits___ .. ____ . ________ :
1.

N

0 -3 i GO

9.
10.
11.

12.
13.
14.
15.

16.

17.

18.

Specific contribution limits on proprietorships, partnerships, or
subchapter S corporations__.._ . __ . ____._ _ _____._______.

- Defined benefit limits for proprietorships, partnerships, and sub-

chapter 8 corporations.....__________________________.__.__
Excess contributions._________________________ "

Withdrawing of voluntary contributions by owner-employees ...

. Partnership pooling .. _.______________.T____________ .
- Overall limitation—coverage of provisions____.___.__.________.
- Overall limitation—defined benefit plans______________________

Overall limitation—defined contribution plans_________________
Overall limitation—combinations of plans_____________________
Overall limitation—section 403(b) annuities for teachers or em-

ployees of tax exempt organizations_ . ____________.______._..
Overall limitation—additional benefits________________________
Overall limitation—special rule where records not available______
Overall limitation—grandfather clause_______________________.
Maximum deduetion limits—in general _ ______________________
Aggregate deduction limits—profit-sharing and pension plans,

L S
Timing of eontributions..__ ... _______________________
Effective dates. oo

b
)
<3
Q.
=
Q
g‘.
=
7]
=y
"
]
g
g
c
=4
=]
=]
17
g
5
=3
E:
=]
B
&
£
]
g
=
g

accounts, ete. . __ ...
2. Individual retirement accounts—requirements___.______
3. Individual retirement annuities—requirements_._.______
4. Employer- and union-sponsored accounts_ .. .__________
5. Taxation of distributions—in general __________________
6. Premature distributions, ete..__..____________________
7. Tazxation of individual retirement accounts, etc_________
8. Excess contributions_________________________________

13. Effective dates. . ... ____ o _____._

B. Salary reduction plans and other matters______________________

LI LTINS

Salary reduction plans and cash and deferred profit-
gharing (Flans _____________________________________

2. Amounts designated as employee contributions..__._.__
3. Integration with social security.. ... __________________

tion—long-term capital gains_._______________ _____________

. Definition of lump-sum distribution. ____________________"""""
. Multiple lump-sum distributions in one tazable year— —._..__._.
. Aggregation of distributions over 6 years._______ .. _______
. Treatment of distributions of annuity contracts_.___.__.___.___

Number of elections.. ___________ ______ "

(1)

ad
©
3

Pt ok ek ok ot ok o ok ok ok ok d ek
=§4e] QUGS RRAR O O® ©©0 0000 ~qT-JBHD CIOLIWLIWOWIIN I

20



Administration and enforcement ..o
1. Tax Court declaratory judgment proceedings. - oeccvoeooo o

2. Administering office in Internal Revenue Service____________.__

3. Reporting and disclosure—Internal R¢venue Serivee. ... __.

a. Reportsrequired_ _______ ...

b. Sanctions for failure to file___ . _ ___ ..o imioeoon

e. Disclosure. .. e

Miscellaneous:

1. Trustees of H.R. 10 plans._ .. .o oo
. Custodial accounts_ ... _____________ o ____.__
. Section 403(b) plan investments in mutual funds__.__._________
. Federal eredit wnions____._____________________.____________
. Certain Puerto Rican pension plans_______.____.___.___.__._..
. Deduction for severance payments required by foreign law______
. Remedial retroactive plan amendments_______________________
. Rules for certain negotiated plans_..__ . . __...__

OISR W



LIMITATIONS ON CONTRIBUTIONS AND BENEFITS

1. Specific Contribution Limits on Proprictorships,
Partnerships, or Subchapter 8§ Corporations

House bill — B

(1) The bill increases the maximum deductible con-
tribution on behalf of self-employed persons® to the
lesser of (a) $7,500 or (b) 15 percent of earned in-
come. (Under present law, the limitation is the lesser
of (a) $2,500 or (b) 10 percent of earned income.) The
same change is made as to excludible contributions on
behalf of subchapter S corporation shareholder-
employees.®

2) No more than the first $100,000 of earned in-
come may be taken into account in applying the per-
centage hmits, both as to self-employed persons and as
to shareholder-employees.

(3) Self-employed persons (but not shareholder-
employees) are permitted to set aside up to $750 a
year out of earned income, even though it exceeds the
15-percent limitation of point (1).

Senate amendment.—

(1) The Senate amendment is the same with respect
to self-employed persons. As to shareholder-employees
of subchapter S corporations, the Senate amendment
rﬁpea]s the limitations, instead of merely increasing
them.

(2) The Senate amendment is essentially the same
as the House bill except that, consistent with point (1),
it does not apply to subchapter S corporation share-
holder-employees:

(3) Essentrally the same asthe House bill.

8. Defined Benefit Limits for Proprietorships, Partner-
ships, and Subchapter 8 Corporations
House bill—(1) The bill authorizes Treasury
re%-ulation_s to allow self-employed persons and share-
holder-employees to translate, in effect, the 15-percent-
$7,500 limitations on contributions into limitations on

——————

E‘I‘Page numbers” outside ?arentheses are the numbers of the relevant pages fn the print
of 4. The first 358 tPages of that print, in Mnetype,

.R. 2 dated March 4, 19
bill as passed bf the House of Representa
italie type, constitute the Senate amendment.

Page numbders ¥

280, 281
(A-169,
Al171)

281
(A-171)

280
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621, 614
AZ171)

625
(A-171)

624
(A-176)

282
(A-172)

resent the

ves; the remaining pages of that print, in

. “Page numbers” inside parentheses are the numbers of the relevant pages in the com-

parative prints prepared by the staffs
1 The House glll

provisions relatfng to limitations on contributions and benefits are

those of title II only. Title I does not deal with limitations on contributions and benefits,

2 Sole proprietors and partners are “self-employed persons”,

3A sharegolder-employee of a subchagter 8 corporation is an employee of -the corpora-

tion who owns more than 5 percent of t

1)

e Corporatfon’s outatanding stock.
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benefits which those individuals could receive under a
defined benefit plan. The bill also contains a table
(based on certain interest and mortality rates) which
will serve as a “guideline regulation.”

284 (2) Treasury 1s given authority to replace this table

(A-174) from time to time In years beginning after December
31, 1977, based on changes in mortality and interest
rates occurring after 1973. ‘

284 (8) The bill also contains technical rules to prevent

(A-174) an individual from establishing a “token plan” early
in his career in order to obtain high benefit accruals
later in his career.

285 (4) A plan which covers owner-employees * is not

(A-175) to be permitted to use the defined benefit provisions

unless 1t provides benefits for all participants on a non-
integrated basis.

623, 603 Senate amendment.—
(A-172) , (1) The Senate amendment is essentially similar to
605 the House bill, except that it does not deal with sub-
(A-174) chapter S corporation shareholder-employees.
(2) The Senate amendment is essentially the same
as the House bill.
(3), (4) Nocomparable provisions.

( A2§§77 3. Fwcess Contributions
~177) Present law.—Any excess contributions made to a
plan on behalf of an owner-employee must be repaid
(together with the earnings thereon) within 6 months
after the mailing of notice by the Internal Revenue
Service; otherwise the plan will become disqualified
with respect to that individual. If an excess contribu-
tion is willfully made on behalf of an owner-employee,
the plan is to become disqualificd with respect to the
ownel'—emgloyc(‘., and he is barred from participating
in a qualified plan for the next 5 years.
286 ' House bill—The bill repeals the provisions of pres-
(A-177) ent law outlined above, and imposes an excise tax of 6
percent on excess contributions to plans for the self-
employed. The tax is imposed every year that the ex-
cess is outstanding. The tax is to be paid by the em-
ployer who maintains the plan.®
Senate amendment.—The Senate amendment con-
tains no comparable provisions (and so, under the
amendment, excess contributions to H.R. 10 plans
would continue to be governed under present law).

4 An “owner-employee” is a self-employed person who owns more than 10 percent of
either the capital interest or the profits interest in the business.

5 In the case of a defined contribution plan (for example, a money purchase pension
plan). excess contributions include amounts covtributed for the employee in excess of
the 15-percent, or $7.500 deduction 1lmits on contributions on behalf of self-employed
persons. In the case of a defined henefit plan, the tax §s imposed where the plan is fully
funded at the close of the em]]Jloyer's taxable year, and Is imposed upon the amount that
has not been deductible for the taxable year or any prior taxable year. Also, in either
type of plan, excess contributions include voluntary contributions by owner-employees in
eXxcess of the allowable amount of such coptributions,



4. Premature Distributions

Present low.—In general, where amounts are dis-
tributed under a qualified plan to an owner-employee
before he attains age 5915 (except in the case of dis-
ability) a tax is 'imposed2 equal to 10 percent of the
increase in regular taxes due to the distribution.

House bill—The bill would increase the extra tax to
10 percent of the amount of the premature distribu-
tion (instead of 10 percent of the amount of the mar-
ginal regular tax on the premature distribution).

Senate amemlmnt.—Tﬁe Senate amendment left
the premature distribution provisions of present law
essentially unchanged.

6. Withdrawing of Voluntary Contributions by
Owner-Employees

House bill—The bill would allow an owner-em-
ployee to withdraw his own voluntary contributions
to an H.R. 10 plan before retirement without penalty.

Senate amendment.—The amendment contains a
similar provision.
6. Partnership Pooling

House bill—The House bill contains no provision
with respect to partnership pooling.
" Senate ame nt—The Senate amendment would
permit self-employed individuals, in effect, to pool
their contribution ﬁmits, so that certain partners could
accrue more than their share of retirement benefits, if
other partners accrue less, and the overall contribu-
tion limits are met,

7. Overall Limitation—Coverage of Provisions

House bil.—The bill imposes an overall limitation
(described below) on the contributions and benefits
which are allowable under qualified pension, profit-
sharing, and stock bonus plans and annuities ; annuity
contract arrangements for employees of charitable,
etc., organizations or of public schools (403(b)) ; and
individual retirement accounts and annuities.

Senate amendment—The Senate amendment also
imposes an overall limitation which applies in the case
of qualified pension, profit-sharing, and stock bonus
plans and annuities. The Senate amendment would
not apply to individual retirement accounts or 403 (b)
annuities,

8. Overall Limitation—Defined Benefit Plans

House bill—- , - -
:.(1) Under the bill, in general, the highest annual
benefit which can be paid (in the form of a straight
life annuity) out of a defined benefit plan to a par-
ticipant is not to exceed the lesser of a) $75,000, or

292
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644
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(b) 100 percent of the participant’s average high-3-
consecutive-year compensation -from his employer.
- (2) The $75,000 and the 100-percent ceilings are to
be adjusted annually under Treasury regulations to
reflect, cost-of-living increases (in a manner similar
to the way old age and survivor’s benefits are adjusted
under the social security law).

- {(3) In the event of retirement before age 55, the
$75,000 limitation is to be'scaled down on an actuarial
basis (but not below $10,000). However, there would
be no reduction in the 100-percent-of-salary limita-
tion. C

(4) In general, the benefits payable under a defined
benefit pension plan would not have to be reduced
for ﬂreretirement ancillary benefits (such as medical,
death, and disability), but post-retirement ancillary
benefits, such as term-certain annuities, post-retire-
ment _death benefits, or a guaranteed payment for a
period of years would be taken into account.

(5) A joint and survivor annuity for the benefit of
the participant and his spouse would not be taken
into account unless the survivor benefit were greater
than'the joint benefit. - =~ - . .

(6) Upward adjustments in the benefit schedule

would be permitted to reflect any employee contribu-
tions to the plan. ‘
- (7) Also, the bill provides a de minimis rule, which’
would allow the plan to pay an annual retirement
benefit of up to $10,000 per -annum, notwithstanding
the 100-percent limitation, or the required adjustment
for certain ancillary benefits, to any employee who
has not' participated in a defined contribution plan of
the employer. :

(8) As a further adjustment to the rules described
above, the maximum allowable defined benefit would
have to be scaled down proportionately for an em-
ployee with less than 10 years of service (or part
thereof),

Senate amendment.—

(1) Under the amendment, in the case of a defined
benefit pension plan, no deduction is allowable for any
contribution which exceeds the amount necessary to
fund, from employer contributions and the earnings
therefrom, a basic annual benefit (in the form of a
straight-life annuity commencing at age 65) in excess
of 75 percent of the participant’s average high-three-
consecutive-year compensation from his employer, tak-
ing into account no more than the first' $100,000 of
compensation pér year. : : '

-°(2) There is no provision for a cost-of-living ad-
justment. ' : ‘ '
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(3&2 (4), (5) The otherwise allowable benefit would
be a. Juste& in the event early retirement benefits, or
other ancillary benefits were payable.

(6) Upward adjustments in the benefit schedule
would be permitted to reflect employee contributions.

(7) The amendment does not contain a de minimis
provision.

(8) In the case of employees who participate in the
plan for less than 10 full years, the maximum permis
sible benefit is to be scaled down proportionately.

9. Overall Limitation—Defined Contribution Plans
House bill.—

(1) Under the bill, the annual additions to a partici-
pant’s account under a tax-qualified plan are not to ex-
ceed the lesser of (a) $25,000 or (b) 25 percent of the
p}f,rticipant’s compensation from his employer during
the year.

(2) The “annual additions” are the sum for any year
of: (a) the employer’s contributions, (b) the lesser
of (i) one-half of all employee’s contributions or (ii)
the employee’s contributions in excess of 6 percent of
his compensation, and (c¢) any forfeitures which are
added to the empioyee’s account during the year.

(32 The $25,000 limitation is to be adjusted annu-
ally for the cost of living.

(4) Nocorresponding provision.

Senate amendment.—

(1), (2) The employer would be permitted to make
deductible contributions sufficient to fund for the em-
ployee a pension equal to 75 percent of average high
three years of compensation élot in excess of the first
$100,000 in any one year). This was done in accord-
ance with a formula and the overall attempt was to
make the defined contribution plan limitations and
the defined benefit plan limitations as nearly equiv-
alent as possible.

3; No comparable provision.

4) Also, the Senate amendment provides that tax-
excludible contributions to a money purchase pension
plan are not to exceed 20 percent of the employee’s
compensation, and any additional amounts contributed
on his behalf must be included in income,

10. Overall Limitation—Combinations of Plans
House bidl.—

(1) Where a corporation has two or more plans,
the overall ceiling is to be com uted, in general, by
aggre%atmg similar plans (defined contribution or
defined benefit) and reducing the limitation on one
type by taking into account the extent to which the
permissible limits are utilized under the other. If an

622
(A-245)

606

(A-241)

326
(A-244)

621
(A-244)

330
(A-253)
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employer maintains a defined benefit and a defined
contribution plan each plan would be subject to the
limit appropriate to that type of plan ($75,000 or 100
percent benefits for the defined benefit plan, $25,000
or 25 percent contributions for the defined contribu-
tion plan); in addition, the two plans must be com-
bined in computing the overall limitation.

"(2) To achieve this purpose, the bill establishes a
formula (to be applied each year to each employee)
under which a defined benefit plan fraction for the
year is added to a defined contribution plan fraction.
The fraction indicates what portion the participant
has used of the maximum permitted limit for the kind
of plan involved. If the sum of these fractions exceeds
1.4, then one or more of the plans will be disqualified.

(3) Plans of all corporations, partnerships, or pro-
prietorships which are under common control must be
aggregated (using a 50-percent common control test).

‘Senate amendment.— :

. (1), (2) If the corporation has both a defined bene-
fit plan and a defined contribution plan, the maximum
benefit payable under the defined benefit plan would
have to be reduced in proportion to the amount of the
benefit which was funded through the defined contri-
bution plan.

(3) Essentially the same as the House bill.

11. Owerall Limitation—Section 403(D) Annuities
for Teachers or Employees of Tax Exempt Or-
ganizations

" House bill.—In general, section 403(b) annuities

would be subject to the same limitations as defined

contribution plans. However, these annuities would
not have to be combined with the qualified plans of
the schools for purposes of applying the limitations.

Also, the bill would permit catch-up funding of an

annuity, so that in a teacher’s last year the school

could provide make-up contributions for a 4-year
period, without regard to the 25 percent limitation.

Senate amendment.—The Senate amendment did
not apply to 403 (b) annuities. '

12. Overall Limditation—Additional Benefits

House bill—The bill provides that benefits or con-
tributions in addition to those allowable in connection
with qualified plans may be paid or accrued on behalf
of an employee under a qualified plan, if the contribu-
tions of the employer for the purpose of providing
such additional Eeneﬁts are not allowable as a deduc-
tion to the employer before they are includible in the
gross income of the individual.

Senate amendment.—The amendment contains no
provision to this effect, and prohibits an employer
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from maintaining a nonqualified plan, other than a

plan providing deferred compensation for executives.

13. Overall Limitation—Special Rule Where Records
Not Available

House bill—The Treasury is authorized to pre-
scribe regulations establishing reasonable assump-
tions which may be used by the employer in cases
where the facts needed to compute the overall limi-
tation are not known.

Senate amendment.—The Senate amendment con-
tains no comparable provision.

14. Overall Limitation—Grandfather Clause
House bill.—

(1) The House bill contains a “grandfather clause”
for any individual who is, on October 2, 1973, an ac-
tive participant in a defined benefit plan.

(2) An employee who elects to use that provision
is permitted to receive an annual benefit which does
not exceed 100 -percent of the individual’s annual rate
of compensation on October 2, 1973 (including
bonuses).

(3) However, the benefit is not to exceed the annual
benefit which would have been payable to the partici-
pant on retirement if all the terms and conditions of
the plan in effect on October 2, 1973, had remained in
effect until the employee’s retirement, and his compen-
sation taken into account under the plan for any period
after October 2, 1973, had not exceeded his annual
compensation on that date. -

(4) If, on October 2, 1973, the plan provides for a‘

post-retirement (but not preretirement) cost-of-living
adjustment, such an adjustment may also be taken
into consideration in determining the allowable bene-
fits for a participant under this provision.

Senate amendment.—The amendment contains no
comparable provision.

16, Maximum Deduction Limits—In General
House bill.— :

(1) The bill provides that an employer may deduct
the amount necessary to meet the minimum funding
standard (even if this is more than the otherwise al-
lowable maximum deduction).

(2) Also, the bill amends the “normal cost” method
of funding so that unfunded past service liabilities
may be fully amortized over a 10-year period. '

Senate amendment.— -

The Senate amendment provides as follows:
" (1) Same as the House bill.
2) No comparable provision.

335
(A-261)

337
(A-265)

208
(A-63)

388, 403, 631
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16. Aggregate Deduction Limits—Profit-Sharing and
Pension Plans, ete.

Present law.—The contributions allowable as a de-
duction in a combination profit-sharing and pension
plan may not exceed 25 percent of the aggregate com-
pensation to employees covered under the plan. How-
ever, where excess contributions are made, these may
be carried forward and deducted in succeeding years,
and the deduction limit for those years is increased
from 25 to 80 percent. Also, under present law, in the
case of a profit-sharing plan alone, the limitation on
deductible contributions 1s 15 percent of the aggregate
compensation paid to covered employees. In cases
where the employer fails to use his full 15-percent
allowance, the unused portions may be carried for-
ward and used in succeeding years, up to 30-percent-
of-aggregate-compensation limit for the year.

House bill—The bill continues to allow the carry-
overs described above, but provides that the ceiling
on deductible contributions remains at 25 percent in
the succeeding years.

ﬂenate amendment.—The Senate amendment con-
tains no comparable provision.

17. Timing of Contributions

House bill—Contributions by cash basis taxpayers
(as well as accrual basis taxpayers as under present
law) which are made by the time for filing the employ-
er’s tax return for the year in question may be treated
as paid in the year in question.

Senate amendment.—Substantially the same as the
House bill.

18. E ffective Dates

House bill—(1) In general, the amendments with
respect to H.R. 10 plans, including the provisions
increasing the amount of the deductible contributions
which may be made on behalf of the self-employed,
are to apply to taxable years beginning after Decem-
ber 31,1973,

(2) The rules facilitating the use of defined benefit
lans for the self-employed, as well as the rules modi-
ying the treatment of excess contributions and the

taxation of premature distributions, are to apply to
taxable years beginning after December 31, 1975.

(3) The new rules with respect to corporate limita-
tions are to appl{ to contributions made or benefits
accrued in years beginning after December 31, 1975.

(4) The effective dates for the new maximum de-
duction rules are the same as the effective dates for
the new funding rules (see Part One, Funding,
Effective Dates, Item 29).



9

Senate amendment.—(1), (2), and (3) Generally, 615,625
the provisions under the amendment are to take effect (A-192,
in years beginning after December 31, 1973. -263)

« (4) The effective dates for the new maximum deduc-
tion rules are generally the same as the effective dates
for the new fgmding rules. However, the provision
regarding the timing of contributions takes effect on
January 1, 1974, as does the provision allowing a-de-
duction to the extent of the required minimum fund-

ng.
EMPLOYEE SAVINGS FOR RETIREMENT

A. Individual Retirement Accounts

1. Deductions for Contributions to Individual Retire-
ment Accounts, etc.

House bill.*— 294
(1) An individual who does not participate in a (A-193)
ualified plan, a government plan, or a section 403
}b) annuity program during the year is to be al-
lowed a maximum retirement savings deduction of up
to $1,500 per year, or 20 percent of his compensation
includible in gross income, whichever is less, for contri-
butions to an individual retirement account or for the
purchase of an individual retirement annuity or a
qualified retirement bond.
(2) This deduction is available whether or not the
taxpayer itemizes his other deductions.
(8) The account may be established by the individ-
ual, his employer, or his labor union.
(4) If both husband and wife are eligible, each can
make contributions to his or her own individual re-
tirement account,

Senate amendment.— : 577
(1) An individual who was not a participant in a (A-193)
qualified plan, a section 403 (b) annuity, or a govern-
ment plan, would be permitted to deduct up to $1,000
a year (but not in excess of earned income), or (where
the employer does not contribute) 15 percent of
earned 1ncome up to & maximum deductible contribu-
tion of $1,500 for contributions to an individual re-
tirement account or for the purchase of an individual
retirement annuity or bond.
2) Same as the House bill.
3) The individual retirement account may be es-
tablished by the individual or by his employer (but
not by his labor union).
(4) Similar to the House bill.

1The House bill provisions relating to employee savings to'r retirement
title II only. Title I does not deal with employee savings for retirement, are those of
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2. Individual Retirement Accounts—Requirements

House bill—(1) Under the bill, an individual re-
tirement account 1s to be a domestic trust (or custo-
dial account) created or organized under a written”
instrument for the exclusive benefit of an individual
or his beneficiaries. Banks may be trustees. In addi-
tion other persons may serve as trustees if they satisfy
the Internal Revenue Service that the trust will be
administered in accordance with law. ,

(2) The governing instrument is to provide that the
trustee will not accept more than $1,500 per year on
behalf of any individual (except in the case of roll-
overs), and the individual’s interest in the account
must be nonforfeitable, without exception.

(3) The balance in an individual retirement ac-
count may generally be invested in any assets that are
acceptable investments for a qualified plan, but the
assets are not to be commingled with other property

-except in a common trust fund.

(4) No assets of the account may be invested in life
insurance contracts (however, contributions may be
invested in annuity contracts issued by life insurance
companies).

(5) The trust instrument also is to provide that the
entire interest of a participant will be distributed by
the end of the year in which he reaches age 7014 or
that distribution will begin by that time and continue
at least ratably over his lifefime (or the lives of the
participant and his spouse).

(6) The bill provides that the trustee of an indi-
vidual retirement account (or issuer of a retirement
annuity) is to report annually to the Secretary of the
Treasury regarding contributions to the account or
annuity and such other matters as may be prescribed
by regulations. A $10 penalty is provided for each
violation of the reporting requirements, unless the vio-
lation is due to reasonable cause.

Senate amendment—Many of the requirements of
the Senate amendment with respect to the individual
retirement accounts are quite similar to those of the
House bill; however, there are some differences in the

‘approach of the two bills with respect to specific points

above, as follows:

(2) Under the governing instrument, contributions
to the account cannot exceed amounts that are deduct-
ible under the retirement savings deduction.

(4) The amendment does not prohibit investment of
the assets in a life insurance contract. However, any
contribution to the account, or any income of the ac-
count which is applied to the purchase of life insur-
ance protection under any retirement income, endow-
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ment, or other life insurance contract will constitute
income to the individual.

(6) With respect to reporting, the amendment pro-
vides generally that an individual retirement account
i3 to be subject to the provisions relating to returns
by exempt organizations (sec. 6033) and fiduciary re-
turns requireﬁ to be filed in connection with certain
trusts, annuity and bond purchase plans (sec. 6047).

3. Individual Retirement Annuities—Requirements

House bill.—(1) Under the bill, retirement savings
may also be invested in annuity contracts, called in-
dividual retirement annuities. '

(2) This is to be an individual annuity contract that
is issued by an insurance company in the name of the
participant, and the participant’s rights in the con-
tract are to be nonforfeitable.

53) The annual premium is not to exceed $1,500.

-(4) The contract is to be nontransferable and is not
to be used as security for a loan.

(5) The prohibitions on life insurance elements and
requirement of distribution by age 7014 are -essen-
tially the same as apply to individual retirements
accounts. -

Senate amendment—Under the Senate amendment,

the requirements for a retirement annuity are the same
as those for an individual retirement account, and gen-
erally these requirements are similar to those of the
House bill. However, as a matter of form, under the
Senate amendment an annuity contract is one per-
mitted type of investment under an individual retire-
ment account, :
. There is no prohibition against the use of a life
msurance contract and no prohibition against using
the contract as security for a loan. In either of these
events, the individual is to be treated as having in-
come to the extent of the premiums applied toward
life insnrance protection, or the portion of the annuity
contract pledged as security.

4. Employer- and Union-Sponsored A ccounts

House bill—(1) Employers and labor unions are to
be able to establish individual retirement accounts for
their members. In this case, the same rules that govern
individual retirement accounts generally are to apply
to employer or union-established accounts.

_(2) An employer or union may establish a single in-
dividual retirement account trust for a number of em-
ployees or members. The assets of the trust may be
commingled for investment purposes. However, the
trust must provide a separate accounting for each in-
dividual participant’s interest in the trust. These trusts
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are subject to the rule (applicable under present law
to qualified plans) that the assets are to be held ex-
clusively for the benefit of the participants or their
beneficiaries.

(3) Regardless of whether the contributions are
made by tie employer or the employee, these amounts
constitute income to the employee (which may, how-
ever, be deductible, if the requirements of the bill are
m%'}‘. This means the amounts are subject to FICA and
FUTA taxes, but are not subject to withholding if it
is reasonable for the employer to believe that the em-
ployee will be entitled to receive a deduction for the
contribution.

Senate amendment.—(1) The Senate amendment
does not contain a provision allowing the establish-
ment of union-sponsored retirement accounts. .

(2) Employers are permitted to establish individ-
ual retirement accounts for their employees, and the
assets of these accounts may be commingled for in-
vestment purposes.

(8) Amounts contributed by the employer are tax
excludable to the employee and are not to be subject
to FICA and FUTA taxes.

(4) If the employer contributes to the account, the
maximum contribution is limited to $1,000 a year.

(5) Separate records must be maintained for em-
ployer and employee contributions, but the interest of
tlﬁ employee in all contributions must be nonforfeit-
able.

(6) Apart from these rules, em loyer-sponsored re-
tirement accounts are subject to tﬁe same rules which
apply under the Senate amendment to all other re-
tirement accounts.

6. Tazation of Distributions—In General

House bill.—(1) Generally, the proceeds from an
individual retirement account (individual retirement
annuity and qualified retirement bond) are to be fully
taxable to the individual when distributed.

(2) The amounts distributed from a retirement
account, etc., are not to be eligible for capital gains
treatment, and the special averaging rules applicable
to lump-sum distributions (under sec. 72) also are not
to be available.

(3) However, the individual is permitted to use the
gencral averaging rules (sec. 1301).

(4) For purposes of the estate and gift taxes, the
amounts in individual retirement accounts, etc., are not
to be excluded from tax (secs. 2039(c) and 2517).

Senate amendment.—In general, the rules with
respect to taxation of distributions are the same.
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6. Premature Distributions, ete.

House bill.—(1) In the event of a premature distri-
bution (or deemed distribution) from the account, be-
fore the individual reaches age 5914, the individual’s
income tax is to be increased by 10 percent of the total
amount of the distribution that is included in his gross
income for the taxable year.

(2) The tax on fprema,ture distributions is not to
apply in the case of distributions because of death or
disability, or to distributions of excess contribu-
tions made within the time for filing the individual’s
tax return for the year in which the excess contri-
butions occur.,

(8) If an individual borrows money from an in-
dividual retirement account, this-would generally con-
stitute a prohibited transaction, the entire account
would then be disqualified, and the participant is
then to be taxed as if he had reccived a distribution
of the fair market value of all the assets in his ac-
count. On the other hand, if he borrows money, using
his interest in the account as security, the portion
used as security is to be treated as a distribution from
the account to the individnal.

(4) In the case of individual retirement annuities
the bill prohibits the owner of the contract from bor-
rowing money from the insurance company issuing
the contract, or otherwise using the contract as secur-
ity for a loan. If borrowing does occur, the contract is
to lose its qualification as an individual retirement
annuity, and the individual is to include in income
for that year the fair market value of the contract
(determined as of the first day of that year). If the
annuity contract is sold, exchanged, or hypothecated,
the same consequences are to occur.

Senate amendment.— (1) The additional income tax
on premature distributions is 30 percent of the dis-
{,)I:illi);ltion (rather than 10 percent, as under the House

1 .

(2) The penalty is not imposed in the event of
distributions on account of death or disability. Also
the tax is not imposed on any refund of excess con-
tributions which were not willfully made (whereas
the House bill allows a tax-free refund only if the
refund occurs before the due date for filing the rele-
vant tax return&.

(3) If an individual borrows money, pledging his
interest in the account or annuity as security, the por-
tion pledged as security is to be treated as a distribu-
tion from the retirement account to the individual.
Also, any contribution to an individual retirement
account, or any income of the account, applied to the

307
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purchase of life insurance protection under any re-
tirement income, endowment or other life insurance
contract also will constitute income to the individual.
These transactions would not disqualify the account,
but distributions in the form of borrowing prior to
age 5914 would be subject to the 80-percent penalty
tax.
(4) No comparable provision.

7. Taxation of Individual Retirement Accounts, ete.

House bill—(1) Generally an individual retirement
account is to be exempt from Federal tax.

(2) The unrelated business income of the account, if
any, is to be subject to tax under section 511.

(8) The bill also applies the existing prohibited
transaction rules (sec. 503(b) and sec. 503(g)) to in-
dividual retirement accounts.

(4) However, in the case of a union or employer-
sponsored account, where there is an individual retire-
ment account trust covering more than one employee,
only the employee who engages in the prohibited trans-
action will be penalized (i.e., only his account will be
disqualified).

(8) If the employer is the party engaging in a pro-
hibited transaction, the participants are not penalized
under the bill, but the employer is to lose all deductions
for compensation to the extent of the contributions to
the retirement account in his taxable year in which the
prohibited transaction occurs, and for all prior open
years.

Senate amendment.—(1), (2) Same as House bill.

(3), (4), and (5) The accounts would also be sub-
ject to the Senate amendment rules with respect to
fiduciary responsibility (which differ substantially
from the rules of present law with respect to prohibited
transactions). A party in-interest who participates in a
violation of these rules is to be subject to an excise
tax.

8. Excess Contributions

House bill—(1) In general, no contributions in ex-
cess of the deductible limits may be made to an in-
dividual retirement account, etc.

(2) Where such contributions do occur (through in-
advertence or otherwise) a retirement savings deduc-
tion is not allowed for the excess.

(3) If excess contribution, plus earnings on the ex-
cess, are distributed to the individual no later than the
time for filing the employee’s tax return for the year
in question, the excess contribution is not taxable (see
point (4)) but the earnings, if any, are taxable to the
participant,
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(4)- If a timely distribution of the excess contribu-
tion is not made, a nondeductible excise tax equal to 6
percent of the excess contributions is imposed for that
year, and each successive year so long as there is an
excess, The tax is payable by the individual on whose
behalf the excess contribution was made.

(5) The individual may withdraw the excess con-
tribution after the due date for filing his return, and
eliminate the 6 percent excise tax for future years.
However, the withdrawn amounts will be subject to
tax (since the individual’s basis in the account is
always zero) and will also be subject to a 10.percent
additional tax if the withdrawal constitutes a pre-
mature distribution (before age 5915). ,

(6) No retirement savings deduction is to be allowed 296
for contributions made during or after the year in (A-196)
which the individual attains age 7014, and all such
contributions are to be treated as excess contributions.

Senate amendment.—(1), (2) Similar to the House 584
bill. ' (A—222)
(8) Excess contributions which are not made will-
fully are to be refunded to the individual (with earn-
ings) within six months after notice of the excess
contribution is sent by the Internal Revenue. Service.
(4) If the excess contributions are not repaid, the
account is to he disqualified for that year and all future
years. In this case, the balance in the account would
generally constitute income to the individual.
(5) If it is found that the excess contributions are
made willfully, the taxpayer’s interest in all individual
retirement accounts is to be distributed to him and he
is not to be permitted to establish another retirement
account for a period of five vears.
(6) Similar.to the House bill.2.

9. Excise Tax on Excess Accumulations - 813
House bill—A fter the participant has attained age (A-224)

7014, an excise tax of 50 percent is imposed on the

amount, if any, by which the amount of the distribu-

tions from the account. failed to equal the minimum
distribution (as determined under regulations) re-

quired for the year in order to satisfy the age 7014

payout requirements, , .

Senate amendment.—After age 7014, an excise tax 592
of 10 percent a year is imposed on that proportion of (A-224)
an individual’s account (valued as of the beginning
of the taxable year) which equals the ratio between
the amount which was required to be distributed dur-

2 Generally, an individual would he permitted to receive a deduction for contributions
to only one individual retirement account in any one taxable year, except where the em-
ployee enters or leaves employment during the year with an employer who contributes
to his individual retirement nccount. ’ L
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ing the year, and the amount which was actually

distributed.?
10. Tax-free Rollovers
House bill—
302,317 (1) Money or property may be distributed from a
(A-206, tax-qualified plan or from an individual retirement
A-231) account to the plan participant, on a tax-free basis, if

this same money or property is reinvested by the par-
ticipant within 60 days in a qualifying individual re-
tirement account.

(2) In the case of distributions from a qualified
plan, the distribution must occur on account of the
Individual’s separation from service and within one
taxable year to qualify for this treatment. Addition-
ally, the participant must receive his entire interest in
the plan,

(3) Also, in the case of distributions from a qualified
plan, the amount contributed to the individual retire-
ment amount is to be the amount received, less the
amount contributed to the plan by the individual as
an employee contribution.

(4) Tax-free rollovers between individual retire-
ment accounts may occur only once every three years.

435,591 Senate amendment.—The provisions of the Senate
A~206, amendment are as follows:
~231) (1) Substantially the same as the House bill. In ad-

dition, however, reinvestments may be made on a tax-
free basis in another qualified plan or in the central
portability fund. Furthermore, amounts equal to the
employee’s own voluntary nondeductible contributions
.to the plan need not be reinvested.

" (2) Substantially the same as the House bill. How-
ever, the tax-free rollover is available only with respect
to complete distributions from a plan that occur with-
in 12 months after termination of employment.

(8) Amounts equal to the employee’s own voluntary,
nondeductible contributions to the plan may be rein-
vested, but need not be so.

(4) Same as the House bill.

11. Qualified Retirement Bonds
309 House bill.—(1) Deductible employee savings may
(A-218) also be invested in a special retirement bond to be
issued by the Federal Government. The bonds are to be
issued under the Second Liberty Bond Act and are
to provide for the accumulation of interest until the
time of redemption.

8 For example, if an account had a value of $1,000, and $100 was required to be dis-
tributed in order to satisfy the age 7034 payout requirements, and $10 was distributed, the
penalty tax would equal $90 (80/100ths, or 90 percent of the required distribution was
not made: 90 gel’cent of $1,000 equals $900 and 10 percent of this amount equals the
penalty tax—$80). By contrast, under the House bfil, a tax of $45 would be payable ($100
requlr%didlsggl)butlons minus $10 of actual distributions equals $90, and 50 percent of this
amount is .
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52) The bonds are to be issued in the name of the
individual on whose behalf they are purchased, and
cannot be transferred or pledged under any circum-
stances (except in the event of death or incompetency).

(8) The bonds generally may be cashed only after
the individual has reached the age of 5914 years, or if
he becomes disabled.

(4) However, the bond may be redeemed within 12
months of its purchase without penalty (and with-
out payment of interest) and in this case the individ-
ual 1s not entitled to a deduction for the contribution.

(5) The bonds are to cease to bear interest when the
individual reaches age 7014 and the individual is also
required to take any of the bonds he is still holding
into income even if he does not cash them in.

(6) If the owner dies, the bonds cease to bear in-
terest five years after his death.

(7) When the bonds are redeemed, the full pro-
ceeds of the bonds éincluding interest) constitutes in-
come to the individual (except when the bond is re-
deemed within 12 months of its purchase).

(8) However, this income could be treated under
bh% g;eneral averaging provisions of the tax law (sec.
1301).

Senate amendment.—The provisions are essentially
the same.

12, Other Rules

House bill—(1) The House bill provides that the
proceeds of individual retirement accounts, annuities
and bonds are to constitute retirement income for pur-
poses of the retirement income credit.

Senate amendment—(1) Similar to the House bill.

(2) Also, the amendment provides that contribu-
tions to a retirement account may not be used to create
or increase a net operating loss.

(3) If a retirement account or annuity is trans-
ferred pursuant to a divorce settlement, the transfer
is not to be taxable under the amendment.

13. Effective Dates

House bill.—The deduction for retirement savings
is to be available for taxable years beginning after
December 31, 1973,

Senate amendment.—Same as the House bill.
B. Salary Reduction Plans and Other Matters

1. Salary Reduction Plans and Cash and Deferred
Profit-Sharing Plans
Present law.—Generally, under present law, an
employee is not allowed to deduct amounts which he
contributes from his own funds to a retirement plan.
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While an employer’s qualified plan may allow employ-
ees to contribute their own funds to the plan, no deduc-
tion is allowed for these contributions. However, the
Income earned on employee contributions to an
employer’s qualified plan is not taxed until it is
distributed. ~

In the case of a salary reduction plan or a cash or
deferred profit-sharing plan, however, the Internal
Revenue Service has permitted employees to exclude
from income amounts contributed by their employ-
ers to the plan, even where the source of these amounts
is the employees’ agreement to take salary or bonus
reductions or forgo salary increases. In the case of
a cash or deferred profit-sharing plan, the employee
generally has the election to take a bonus currently
in cash or have it deferred by payment into the plan.
In the case of a salary reduction plan, the employee
generally agrees with his employer to reduce his sal-
ary or forgo a salary increase which is contributed
into & pension plan for his benefit. In either case, if
the plan met certain nondiscrimination requirements,
the Internal Revenue Service in the past had taken
the position that, under certain circumstances, the
payment into the plan would be treated as an employer
contribution, not taxable to the employee until bene-
fits were received from the plan. The maximum amount
that could be so treated under a salary reduction plan
generally was 6 percent of compensation.*

- On December 6, 1972, the Service issued proposed
regulations (37 Fed. Reg. 25938) which would change
this result in the case of qualified pension plans by
providing that amounts contributecf to such a plan
In return for a reduction in the employee’s basic or
regular compensation, or in lieu of an increase in
such compensation, will be considered to have been
contributed by the employee and consequently will
be taxable income to the employee.

The proposed regulations would not affect the tax
treatment of contributions to certain qualified profit-
sharing plans, where the contributed amounts could
be received as a bonus; however, it was indicated that
there would be reconsideration of the rulings per-
mitting exclusion of such profit-sharing contributions.
(Rev. %ul. 56-497, 19562 C.B. 284; Rev. Rul. 63-180,
1963-2 C.B. 189; Rev. Rul. 68-89, 1968-1 C.B. 402.)
Public hearings have been held on these proposed reg-

4In the case of employees of tax-exempt charitable, educational, religlous, ete., organiza-
tions and employees of {)ubllc educational institutions, a specific statntory provision pro-
vides for employer contributions of up to 20 percent of compensation, times years of service,
reduced by amounts previously contributed by the employer for annuity contracts on a tax
exclnded basis to the employees (sec. 403 (b)). The regulations under the statute allow the
employer contributions to be made under these salary reduction Plans. Antidiscrimination
fmvislons that apply generally to qualified plans do not apply to those tax sheltered annui-
les. Neither the bill nor the amendment affect the tax treatment of these contributions
(although limits are applied to them under the House bill).
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ulations but regulations in final form have not yet been
issued.

House bill.—(1) Under the House bill, the proposed
Treasury regulations with respect to salary reduction
plans are to be withdrawn.

(2) No proposed regulations are to be issued in this
area before January 1,1975.

(3) At that point, if Congress has not acted, Treas-
ury may, at its discretion, issue a new set of proposed
regulations, which may or may not be similar to the
regulations which are to be withdrawn. However, if
regulations are issued, they may not become final prior
to March 16, 1975, and may not be retroactive for in-
come tax purposes prior to January 1 of that year.

(4) Until new regulations are issued in final form,
the law is to be administered in accordance with the
i%gral principles which were applied before January 1,

2.

(5) Cash or deferred profit-sharing plans are to be
treated in a similar manner. During the period until
new regulations are issued in final form, the qualified
status and the tax treatment of contributions to such
plan is to be governed in accordance with the prin-
ciples set forth in existing revenue rulings. However,
if Congress does not act, Treasury may change its
pre-1972 positions on the law in this area by regula-
tions, so long as such changes do not become final
before March 16, 1975, and are not retroactive prior
to January 1, 1975.

(6) For pur[})loses of the social security taxes and
the Federal withholding taxes, the regulations are not
to be retroactive.

(7) So-called “cafeteria plans”, under which the em--
ployee - may have a choice between cash and certain
fringe benefits, some of which may be nontaxable, are
also to be governed under pre-1972 principles during
this period. :

Senate amendment.—Contributions made after De-
cember 31, 1973, to a qualified plan in return for a
reduction in the employee’s compensation or bonus,
or in lien of an increase in. such compensation or
bonus, would be treated for Federal tax purposes as
nonexcludible employee contributions to the plan.

2. Amounts Designated as Employee Contributions

House bill—(1) To clarify present law, the bill
provides that amounts contributed to a qualified plan
after the date of enactment are to be treated as em-
ployee contributions if they are designated as employee
contributions under the plan.

(2) This rule would not apply to government
“pick-up” plans, however, where the contribution is.
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paid by the government, with no withholding from
the employee’s salary, and these amounts would be
treated as employer contributions, no matter how
designated under the plan.

Senate amendment.— (1) The rule is the same as to
designated contributions (except that the rule applies
to taxable years beginning after December 31, 1973).

(2) There is no rule providing an exception for
government pick-up plans.

3. Integration With Social Security

House bill—As discussed above, title I and title IT
of the House bill provide that plans may not use in-
creases in social security benefit levels to decrease plan
benefits in the case of retirees, or individuals who sep-
arate from service prior to retirement. (See Part One,
Vesting, item 20.) In addition, the Ways and Means
Committee report (page 29) proposes a study, by the
committee, of the 1ssues involved in the infegration
of private pension plans with the social security sys-
tem and directed that no further integration of social
security and pension benefits should be allowed by the
Internal Revenue Service, at least until June 30, 1975.

Senate amendment~—No comparable provision.

LUMP-SUM DISTRIBUTIONS

1. Post-1973 Portion—Ordinary Income—Averaging ;
Pre-197}, Portion—Long-Term Capital Gains

House bill. 1 —

(1) A lump-sum distribution attributable to post-
1973 plan participation is to be taxable as ordinary
income—

(a) without regard to the taxpayer’s other income
(i.e.1n a “separate basket”) ;

b) averaged over 10 years; and

¢) the tax is to be computed using the tax sched-
ule for unmarried individuals (whether or not the
taxpayer is married).

(2) That portion of the lump-sum distribution that
is attributable to pre-1974 participation in the plan
1s to be taxed as long-term capital gain.

(3) Where the participant has service both before
1974 and after 1973, then the amount attributable to
the post-1973 service is the total taxable distribution
times a fraction, the numerator of which is calendar
years of active participation after 1973 and the denom-
inator of which is total years of active participation.

Senate amendment—The Senate amendment is es-
sentially the same, except that the averaging is over 15
years.

1The House bill provisions on lump-sum distributions are those of title IX only. Title X
does not deal with lump-sum distributions,
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2. Definition of Lump-Sum Distribution
House bill.—

(1) The bill amends present law to permit a lump-
sum distribution to be made to a common-law employee
after he attains age 5914, even though he has not left
his employment. g[Tnder present law, the age 5914 rule
applies only to self-employed persons.)

(2) The entire balance of the employee’s account
in the plan must be distributed in order for the dis-
tribution to receive lump-sum treatment. For this
purpose,

(a) all trusts which are part. of a plan are
to be treated as a single trust, and
(b) all plans of a given kind (i.e., all pension
lans or all profit-sharing %lans or all stock
onus plans) maintained by the employer are to
be treated as a single plan.
(Under present law, a distribution generally is
treated as a lump-sum distribution if it clears the
employee’s balance in a single trust, even though there
are other trusts in that plan and even though that em-
ployee is in several plans maintained by the same
employer.) »

Senate amendment—No comparable provisions.

3. M;&_/_th’ple Lump-Sum Distributions in One Taxable
ear

House bill—A taxpayer who wishes to use the spe-
cial averaging and capital gains treatment described
above for one lump-sum distribution, must use that
treatment for the aggregate of the lump-sum distribu-
tions be receives in t%lat taxable year. .

Senate amendment.—No comparable provision, but
the intent is the saine. '

4. Aggregation of Distributions over 6 Years.

House bill—

(1) In determining the correct tax brackets on the
Jump-sum distributions to a recipient during the cur-
rent taxable year, all lump-sum distributions to that
recipient during the 5 prior taxable years are to be
aggregated.

2) For this purpose, only distributions in taxable
years after 1978 are to be taken into sccount.

Senate amendment.~—The Senate amendment is sub-
stantially the same as the House bill except that the
Senate amendment does not restrict, the aggregation
requirement to distributions in post-1973 tax%ﬁm

le years.

5. Treatment of Distributions of Annuity Contracts
House bill.—

(1) Although a distributed annuity contract itself is

not taxable, the value of the annuity contract is to be
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included in the aggregation computation in order to
determine the tax rate on a taxable lump-sum distribu-
tion.

(2) For purposes of the aggregation computation,
the value of the annuity contract is to be its fair
market value.

Senate amendment.—The Senate amendment is es-
sentially the same, except that the value of the annuity
contract to be taken into account is the cash surrender
value of the contract on the date of distribution.

6. Number of Elections

House bill—The special averaging treatment may
be elected freely until the employee reaches age 5914,
after which only one election may be made with re-
spect to that employee.

Senate amendment.—The Senate amendment does
not have an election procedure. As a result, it makes the
above-described special averaging and capital gains
treatment mandatory for lump-sum distributions and
does not limit the number of times this special treat-
ment may be used, ‘

7. Distributions to Trusts

House bill.—(1) A trust may elect the special aver-
aging and capital gains treatment only if (1) the use
of the trust does not affect the includibility of the dis-
tribution in the employee’s gross estate, and (2) the
trust is the sole recipient of the entire balance to the
credit of the employee.

(2), In general, an employee must be regarded as the
recipient, for purposes of the requirement of a, grega-
tion of all lump-sum distributions in a period of six
taxable years, even if he or she causes the distribution
to be made to a trust, if the employee retains such an
interest in the trust as would require his taxation as the
substantial owner of the trust under the present tax
rules, even if the grantor of the trust is technically the
employer or the plan.

Senate amendment—No comparable provisions.

8. Lump-Sum Distributions to the Self-Employed
House bill.—The, same 10-year ordinary income
averaging may be elected for distributions on account
of plan participation by self-employed persons as may
be elécted on account of the participation of regular
employees. (Under gresent law, lump-sum distribu-
tions to self-employed persons are taxed urnder special
5-year averaging provisions.) - I

Senate amendment.—No comparable provision.
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9. Whether an Employee Is To Be Taxed as Self-
Employed -

House bill—The House bill provides much the
same averaging treatment for a lump-sum distribu-
tion to a self-employed individual as it appliés to a
regular employee. (Accordingly, it does not contain
any provision declaring w-heigler an individual who
has participated in a glan as both a regular employee
and as a self-employed individual is to be taxed, upon
receiving a lump-sum distribution, as a regular em-
plgyee or as self-employed.)

enate amendment.—The Senate amendment pro-
vides that a participant is to be taxed as self-employed
if he was self-employed more than half the years of
his plan participation.

ADMINISTRATION AND ENFORCEMENT

1. Tax Court Declaratory Judgment Proceedings

Both the House bill and the Senate amendment pro-
vide a procedure for obtaining a declaratory judgment
with respect to the tax-qualified status of an employee
benefit plan. Under both bills, jurisdiction to issue such
declaratory judgments is given to the United States
Tax Court. The remedy is available only if (1) the
Internal Revenue Service has issued an adverse de-
termination as to the status of the plan or (2) the Serv-
ice has failed to issue a determination but the peti-
tioner has exhausted his administrative remedies in
the Service.

House bill.—

(1) The House bill does not make specific provi-
sion for burden of proof; it is contemplated that such
matters will be determined by the Tax Court under
its existing rule-making authority. .

(2) Under the House bill, the geclara.tory judgment
provisions are to take effect on January 1, 1978.

Senate amendment.—

(1) The Senate amendment provides that the bur-
den of proof is to be on the petitioner (the employer,
plan administrator, or employee) as to those grounds
set forth in the Internal Revenue Service determina-
tion; the burden of proof is to be on the Service as to
any other grounds that the Service relies upon in the
court proceeding (i.e., if the Service does not issue a
determination, then the Service is to have the burden
of proof as to every ground upon which it relies).

(2) The Senate amendment provides that the Tax
Court declaratory judgment provisions are to take
effect on January 1, 1975,
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2. Administering Office in Internal Revenue Service

Both the House bill and the Senate amendment es-
tablish an Office of Employee Plans and Exempt Or-
ganizations in the Internal Revenue Service, headed b
an Assistant Commissioner of Internal Revenue, to ad-
minister the tax provisions with regard .to employee
benefit plans and other exempt organizations.

House bill.—

(1) The House bill does not provide for the com-
p%nsation schedule of this Internal Revenue Service
office.

(2) The House bill authorizes appropriations for
this office in the amounts of $20 million for fiscal 1974
and $70 million for each fiscal year thereafter. The
House bill neither imposes nor earmarks any specific
revenue source for this authorization of appropriation.

(3) Provisions regarding the new office are to take
effect 90 days after enactment of the Act.

Senate amendment.—

(1) The Assistant Commissioner in charge of this
office is to be classified as GS-18 and is to be in addi-
tion to the number of positions at that level otherwise
authorized for the Internal Revenue Service. Also, the
amendment authorizes an additional 20 pesitions in
the level of GS-16 and 17.

(2) The Senate amendment authorizes appropria-
tions for each of the fiscal years 1974, 1975, and 1976
in the amount of $35 million plus one-half of the pri-
vate foundation investment income taxes (under sec.
4940). For each fiscal year thereafter, there is author-
ized appropriations of amounts equal to a new excise
tax on employee benefit plans plus half of the private
foundation investment income tax collections. The new
tax would be $1 per participant per plan per calendar
year, beginning with 1974,

(3) Sgi‘nce no effective date is specified under the
Senate amendment, the provisions regarding the new
Kﬂice would take effect on the date of enactment of this

ct.

3. Reporting and Disclosure—Internal Revenue
Service

a. Reports Required

House bill.—

(1) The bill restates present law b requiring em-
ployers (or glan adminstrators) who establish or

maintain funded deferred compensation plans to file
annual information returns.

! The reporting and disclogure provisions with respect to the Internal Revenue Servic
appear only in title II of the House bill. v °
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(2)1‘ Also, the bill provides that the Secretary of
the Treasury may provide reporting requirements
with respect to the retirement savings deduction and
individual retirement accounts, etec.

Senate amendment.—Substantially the same as the
House bill.

b. Sanctions for Failure To File
House bill—

(1) Sanctions (in the form of an addition to tax)
for failure to file annual plan information returns are
established.

(2) The addition to tax is to be $10 for each day that
a return is late, up to a maximum of $5,000 for any one
failure to file.

(3) This addition to tax will not be owed if failure
to file is due to reasonable cause.

Senate amendment.—Same as the House bill.

¢. Disclosure
House bill.—

(1) The bill opens to public inspection applications
to the Internal Revenue Service for a determination
that a plan is qualified and for a determination that
the trust under the plan is exempt (including papers
submitted in support of the application).

(2) Determination letters 1ssued by the Internal
Revenue Service dealing with qualification or exemp-
tion of plans and trusts are to be open to public inspec-
tion.

(3) Annual information returns with respect to
qualified plans are also to be opened to public inspec-
tion.

(4) However, under the bill, information contained
in these papers and documents from which the com-
pensation of any participant may be ascertained is not
to be open to public inspection.

Senate amendment.—

(1) Same as the House bill, except applications are
not to be open for public inspection for plans where
the employer has less than 26 employees.

2) No comparable provision.
3) Same as House bill.
4; No comparable provision.

(5) In addition, certain information returns are to
be open for inspection by proper officers of the Pension
Benefit Guarantee Corporation, in order that the Cor-
poration can properly administer the insurance pro-
gram.
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d. Effective Dates
House bill.—

(1) The provisions of the bill making applications,
determination letters, and other documents open to
public inspection are to go into effect for applications
filed or documents issued after December 31, 1975.

(2) The provisions of the bill r uiring annual re-
turns to be filed are to become effective for plan years
beginning after the date of enactment. )

%3) The _provisions regarding reporting with re-
spect to individual retirement accounts are to become
effective on January 1,1974.

Senate amendment.—The provisions are to go into
effect on January 1,1974.

MISCELLANEQUS

1. Trustees of H. R. 10 Plans

House bill.—Trustees of HL.R. 10 plans may be banks
or other persons who satisfy the Secretary of the
Treasury that they will hold ‘assets in a manner con-
sistent with the requirements of the Internal Revenue
Code.

Senate amendment.—Substantially the same as the
House bill.

2. Custodial Accounts

Present Low.—Plan assets may be held in a cus-
todial account if (1) the custodian is a bank (as de-
fined in section 581), and (2) the plan funds are in-
vested only in mutual funds or annuity, endowment,
etc., contracts issued by an insurance company.

House bill— .

(1) Custodians may be banks or other persons who
satisfy the Secretary of the Treasury that they will
hold the assets in a manner consistent with require-
ments of the Internal Revenue Code.

(2) The provision would not impose limitations on
the ty;ge of assets that could be held in a custodial
account,.

Senate amendment—Same as the House bill.

8. Section 403(d) Plan Investments in Mutual Funds

. House bill.—Assets of section 403 (b) plans may be

Invested in mutual funds (in addition to annuity con-

tracts as under present law). :
Senate amem})ment.—Same as the House bill.

4. Federal Credit Unions

House bill—Federally insured credit unions are in-
cluded in the definition of “bank” in determining the
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type of financial institutions which can serve as plan
custodians or trustees. R :
Senate amendment.—No comparable provision.

6. COertain Puerto Rican Pension Plons

House bill—A trust which is part of a' pension,
profit-sharing, or stock bonus plan, all of the partici-
pants of which are residents of Puerto Rico, is to be
treated %or years after 1973) as though it were an
exempt U.S. employee benefit trust if the trust is
exempt from income taxes under the laws of Puerto
Rico. ' C

Senate amendment.—No camparable provision. .

6. Deduction. for Severance Payments Required by
Foreign Law : o

Present law.—Contributions to a nonqualified trust
are deductible by the employer when the contribution
is includable in the income of the participant, but only
if separate accounts are maintained under the plan for
each participant. : ) :

House bill.—The House bill provides that for years
after 1973 the employer may deduct contributions for
severance payments for nonresident alien employees,
even though separate accounts are not maintained
(and even though the contributions which are included
in income by the aliens are not subject to U.S. tax) if
three conditions are satisfied : ‘ :

(lt) The employer is engaged in a trade or business
in a foreign country; ,

(2) The employer is required by foreign law to make
the severance payments, based on periods of service;

(3) The employer establishes a U.S. trust to fund
these payments.

Senate amendment.—The Senate amendment con-
tains no comparable provision,

7. Remedial Retroactive Plan Amendmenis

House bill—Retroactive plan amendments which
correct & plan that does not meet the requirements for
tax qualification are allowed to cure a new plan or to
cure an amendment to an existing plan. Such retro-
active changes can be made within the time for filing
the employer’s tax return for the year in which the
plan was put into effect or in which the amendment
was adopted (or such later time designated by the
Secretary of the Treasury).

Senate amendment.—Same as the House bill.

8. Rules for Certain Negotiated Plans

Pregent laow.—Present law provides special rules
for contributions to a plan established before 1954
under an agreement between a union and the United
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States Government. Under this provision, contribu-
tions are not deductible under the general deferred
comI[)ensation provisions of the code but are deductible
solely as general trade or business compensation ex-
penses. Such a plan must provide both welfare and
pension benefits.

House bill—In order to facilitate conversion of the
pension benefits plan into a lar tax-qualified pen-
sion plan, the House bill would provide the following
amendments:

(1) people who technically were self-employed indi-
viduals before July 1, 1974, are permitted to have their
service under the plan credited as though they were
regular employees;

(2) no such self-employed individual is permitted to
establish a separate HLR. 10 plan for service covered
under the regular plan;

(3) people who were plan participants before July 1,
1974, are to be treated as employees of participating
employers even though in some circumstances those
employers do not officially become participating em-
ployers until July 1, 1975 ; and

(4) a code provision relating to deductions incurred
by certain membership organizations in transactions
v;]’oith members is not to apply to the trust described
above.

These provisions generally are to apply to taxable
years ending on or after June 30, 1972.

Senate amendment.—The Senate amendment has no
comparable provision.
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