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INTRODUCTION 

The Subcommittee on Energy and Agricultural Taxation of the 
Senate Committee on Finance has scheduled a hearing on June 17, 
1983, on S. 1396 ("Energy Security Tax Incentives Act of 1983", in
troduced by Senators Domenici, Jackson, Wallop, McClure, Byrd, 
Garn, and Hatch). The bill would modify the affirmative commit
ment rules for energy tax credits and the definition of energy prop
erty eligible for the credit. 

The first part is a summary of the bill. This is followed in the 
second part by a more detailed description of the bill, including 
present law, explanation of provisions, and the effective date. 
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I. SUMMARY 

In general, the 10-percent business energy investment tax credit 
expired after 1982 (generall0-percent energy credit). However, the 
general 10-percent energy credit for certain types of long-term 
energy projects continues through 1990 if certain affirmative com
mitments have been made in connection with the projects. Also, 
certain business energy credits (other than the general 10-percent 
energy credit), such as the 15-percent credit for solar, wind or geo
thermal'property and the 10-percent credit for biomass property, 
continue through 1985. 

Under S. 1396, the present law affirmative commitment rule ap
plicable to the general 10-percent energy credit would be modified 
for synthetic fuel production, coal conversion equipment and cer
tain related equipment. Under this modified affirmative commit
ment rule, the general 10-percent energy credit for this property 
would be extended through 1992. The present law affirmative com
mitment rule (as modified by the bill) would be made applicable to 
chlor-alkali electrolytic cells. In addition, a special ~firmative com
mitment rule would be created for solar, wind, geothermal, and bio
mass property. If the affirmative commitment requirements im
posed by the bill for this property are met, the credits for these 
types of property would be extended through 1992. 

The bill would modify the definition of shale oil equipment and 
synthetic fuel production equipment, and coal conversion equip
ment. The bill also would add tar sands property as an item of 
property ·eligible for the general lO-percent energy credit and the 
modified afflrmative commitment rule for that· credit. 
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II. DESCRIPTION OF THE BILL 

A. Present Law 

1. Overview of energy investment tax credits 
Prior to 1983, a 10-percent energy investment tax credit was al

lowed for certain types of energy property (general 10-percent 
energy credit). The general 10-percent energy credit expired for 
these types of energy property after 1982, except that this credit 
applies through 1990 for long-term projects for which certain 
timely affirmative commitments are made (affirmative commit
ment rule). Property eligible for the general._l0-percent energy 
credit under the affirmative commitment rule includes alternative 
energy property, specially defined energy property, recycling equip
ment, shale oil equipment, equipment for producing natural gas 
from geopressured brine, and cogeneration equipment. 

In addition, a 15-percent energy credit is allowed through 1985 
for solar, wind, geothermal, and ocean thermal property .. Qualified . 
intercity buses and biomass property are eligible for a 10-percent 
energy credit. In 1982, a 10-percent credit was added for periods be
ginning on January 1, 1980, and ending on December 31, 1982, for 
chlor-alkali electrolytic cells (P.L. 97-424). No affirmative commit
ment rule applies for these properties. Qualified hydroelectric gen
erating property is eligible for an II-percent energy credit through 
1985. The credit for hydroelectric property is allowed through 1988 
under a special affirmative commitment rule. 

If energy property also qualifies for the regular investment tax 
credit, both the regular and energy credits apply. The regular in
vestment credit for any taxable year may not exceed the lesser of 
the tax liability for the taxable year or $25,000 plus 85 percent of 
the excess of tax liability over $25,000. The energy credit may be 
used to offset 100 percent of tax liability after application of the 
regular credits. Unused credits may be carried back or carried over 
to other taxable years. 

2. Energy credit affirmative commitment rules 
General lO-percent energy credit.-Under an affirmative commit

ment rule, the general 10-percent energy credit (which otherwise 
expired at the end of 1982) applies through 1990. To qualify, the 
property must be part of a project with a normal construction 
period of two or more years. In addition, (1) before 1983, all engi
neering studies in connection with commencement of construction 
of the property must have been completed, and all environmental 
and construction permits required in connection with the com
mencement of construction must have been applied for, and (2) 
before 1986, the taxpayer must enter into binding contracts for the 
acquisition, construction, reconstruction, or erection of equipment 
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specially designed for the project reasonably estimated to cost at 
least 50 percent of the aggregate cost of all specially designed 
equipment for the project to be placed in service as part of the 
project. 

Hydroelectric generating equipment.-The II-percent energy 
credit for qualified hydroelectric generating equipment (which oth
erwise expires after 1985) applies through 1988, if an application 
has been docketed by the Federal Energy Regulatory Commission 
by January 1, 1986. 

3. Shale oil equipment 
Shale oil equipment eligible under the affirmative commitment 

rule for the general 10-percent energy credit generally means 
equipment for producing or extracting oil from oil-bearing shale 
rock. Prior to 1981, the credit did not apply to any equipment used 
for hydrogenation, refining, or other processes subsequent to retort
ing. However, for periods after 1980, the credit applies to equip
ment for hydrogenation or other processes applied in the vicinity of 
the property from which the shale was extracted and applied to 
bring the shale oil to a grade and quality suitable for transporta
tion to and processing in a refinery (P.L. 97-362). 

4. Synthetic fuel production and coal conversion equipment 
The definition of alternative energy property eligible for the gen

eral 10-percent credit (and the affirmative commitment rule) in
cludes equipment for converting an alternate substance into a syn
thetic liquid, gaseous, or solid fuel and certain coal conversion 
equipment. Under Treasury regulations (secs. 1.48-9(c)(5) and (7)), 
eligible equipment does not include equipment, such as an oxygen 
plant, that is not directly involved in the treatment of an alternate 
substance, but produces a substance that is, like the alternate sub
stance, a basic feedstock or catalyst used in the conversion process. 

B. Explanation of S. 1396 

1. Overview 
Under the bill, the energy credit affirmative commitment rules 

would be expanded and the definition of energy property would be 
modified for synthetic fuel production and coal conversion equip
ment. Tar sands property would be added as energy property eligi
ble for the general 10-percent energy credit and the affirmative 
commitment rule. 

2. Energy credit affirmative commitment rules 
Solar, wind, geothermal, and biomass energy property.-The bill 

would add a new affirmative commitment rule for solar, wind, geo
thermal, and biomass energy property, the energy credits for which 
otherwise expired under present law at the end of 1985. Under the 
affirmative commitment rule, which differs significantly from the 
present law affirmative commitment rule for the general 10-per
cent energy credit, the energy investment credit would be available 
for this type of energy property through December 31, 1992. 

To qualify for this affirmative commitment rule, on or before 
January 1, 1986, the taxpayer or any other person must have com-
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pleted all feasibility studies in connection with the commencement 
of construction of the project, and must have applied for all envi
ronmental and construction permits required in connection with 
the commencement of construction of the project. This rule would 
modify the present law affirmative commitment rule by substitut
ing a requirement of completion of feasibility studies for the re
quirement of completion of engineering studies. . 

In addition, on or before January 1, 1988, the taxpayer must 
have entered into binding contracts for the acquisition, construc
tion, reconstruction, or erection of (1) equipment for the project 
(whether or not specially designed equipment) reasonably estimat
ed to cost 50 percent of the aggregate cost of all equipment to be 
placed in service as part of the project upon its completion, or (2) 
equipment specially designed for the project reasonably estimated 
to cost at least 50 percent of the aggregate cost of all specially de
signed equipment for the project to be placed in service as part of 
the project upon its completion. This rule would modify the paral
lel provision under the present law affirmative commitment rule 
by adding item (1) above as a means of meeting the requirement. 

Unlike the present law affirmative commitment rule, there 
would be no requirement that the project have a normal construc
tion of two years or more. 

Synthetic fuel production and coal conversion equipment.-The 
bill would modify the present law affirmative commitment rule ap
plicable to the general 10-percent energy credit for synthetic fuel 
production equipment, coal conversion equipment, and related pol
lution control or handling equipment by (1) extending the termina
tion date for the credits under the affirmative commitment rule 
from December 31, 1990 to December 31, 1992, and (2) substituting 
June 30, 1987, for the January 1, 1983, date, relating to completion 
of engineering studies and application for permits, and (3) substi
tuting December 31, 1988 (or, if later, 18 months after commence
ment of construction of the project) for the January 1, 1986 date, 
relating to binding contracts for specially designed equipment. 

Ch lor-a lkali equipment.-The present law affirmative commit
ment rule applicable to the 10-percent general energy credit (with
out the modifications described above for synthetic fuel production 
and coal conversion equipment) would be made applicable under 
the bill to chlor-alkali electrolytic equipment. 

3. Tar sands property 
Under the bill, tar sands property would be made eligible for the 

general 10-percent energy credit and the affirmative commitment 
rule for that credit. Tar sands property would be defined as equip
ment necessary and integral to mining, quarrying, or extraction of 
tar sands, or to the production or extraction of oil from tar sands. 
Eligible equipment would include equipment used for cracking, 
coking, hydrogenation, or similar process, but would not include 
any equipment used for refining. 

4. Shale oil equipment 
The definition of shale oil equipment, which is eligible for the 

general 10-percent energy credit, would be amended in two re
spects. First, mining equipment would be referred to expressly as 
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qualifying equipment. Second, the definition of eligible property 
would be amended to include equipment for preprocessing shale oil 
(including property used for hydrogenation, denitrogenation, dear
senation, desulphurization, and deoxygenation) or for similar pre
processing, prior to processing in a conventional refinery instead of 
referring to hydrogenation or other processes applied in the vicini
ty of the property from which the shale was extracted and applied 
to bring the shale oil to a grade and quality suitable for transporta
tion to and processing in a refinery. 

5. Synthetic fuel production and coal conversion equipment 
The bill would modify the definition of synthetic fuel production 

equipment and coal conversion equipment, which is eligible for the 
general lO-percent energy credit, to include equipment, such as an 
oxygen plant, that, though not directly involved in the treatment of 
an alternate substance, produces a basic feedstock or catalyst used 
in such conversion process, and other auxilary equipment. 

C. Effective Date 

No effective date is contained in the bill. Thus, it is unclear 
whether the bill is intended to apply to investments made during 
periods prior to the date of enactment. 
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