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INTRODUCTION 

The Senate Committee on Finance and the House Committee on 
,vays and Means have scheduled public hearings on the Federal Gov
ernment's policy regarding the effect of racial discrimination on the 
tax-exempt status of private-schools. The Finance Committee hear
ing is scheduled for February 1, 1982, and the Ways and Means 
Committee hearing is scheduled to begin on February 4, 1982. This 
pamphlet has been prepared by the staff of the Joint Committee on 
Taxation in connection with these hearings. 

The first part of the pamphlet is an overview of the matters de
scribed in more detail in later parts. The second part describes re
cent developments relating to the Administration's position on the 
effect of racially discriminatory policies on tax-exempt status for 
private schools. The third part briefly describes Internal Revenue 
Code provisions relating to tax-exempt status for schools and deduc
tibility of contributions to schools. The fourth part describes, in 
chronological order, developments regarding the effect of racially 
discriminatory policies on tax-exempt status for private schools, in
cluding court decisions and Internal Revenue Service rulings and 
proc\jdures. The fifth part describes court decisions as to the tax
exempt status of Doh Jones University and Goldsboro Christian 
Schools, Inc. Finally, the sixth part of the pamphlet describes the 
Administration's legislative proposal relating to denial of rtax-exempt 
status to private schools which have policies of racial discrimination. 
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I. OVERVIEW 

This overview summarizes various judicial, administrative, and leg
islative actions involving the tax-exempt status of certain organiza
tions and the question of racial discrimination. 

The Internal Revenue Code provides tax-exempt status under sec
tion 501 ( c) ( 3) for organizations which are "organized ·and operated 
exclusively for religious, charitable, scientific, or educational pur
poses***." Generally, organizations exempt under section 501(c) (3) 
are entitled to receive contributions· which are deductible by the donor 
under section 170. 

In 1954, the U.S. Supreme Court,in Brown v. Boa:rd of Eduaation,1 
held that racial discrimination in public education was unconstitution
al. Prior to 1970, the IRS policy on tax exemptions for private schools 
was that tax-exempt status was available to racially discriminatory 
private schools EO long as those schools were not receiving aid from a 
State or political subdivision of a State so as to make operation of the 
school unconstitutional or in violation of Federal law. 

On July 10, 197.0, during the litigation of Green v. Oonnal,l'V? the 
IRS announced that private schools which practice racial discnmina
tion would not be recognized as tax exempt under b'eclion 50l(c) (3) 
or as eligible for tax-deductible contributions under section 170.3 The 
U.S. District Comt for the District of Columbia held, in Green, that 
racially discriminatory private schools are not entitled to the Federal 
tax exemption provided for educational organizations 8Jld that gifts 
to such schools are not deductible as charitable contributions by the 
donors. · 

The District Court, in Green, placed the IRS under a permanent 
injunction to deny tax exemptions to priva:te schools in Mississippi 
that practice racml discrimination as to students. The Court also 
ordered the IRS to implement its decision by requiring such schools 
to adopt and publish a nondiscriminatory policy and provide the IRS 
with information to enable the IRS to determine if the schools dis
criminate on the basis of race. The U.S. Supreme Court affirmed, per 
curiam ( without opinion), the District Court's decision in Green.4 

1 347 U.S. 483 (1954). 
ll 330 F. Supp. 1150 (D.D.0.) aff'd per curiam sub nom. Ooit v. Green, 404 U.S. 

997 ( 1971) ( hereinafter Green) . 
8 See IRS News Release, July 10, 1970. At the time of ,the IRS News Release, 

the IRS was under a U.S. District Court preliminary injunction not to approve 
any application for tax-exempt status by any private school in Mississippj. or de
termine that any contribution to such school was deductible unless the IRS 
affirmatively determined that the school was not part of a system of racially seg
regated private schools operated as an alternative for white students seeking to 
avoid desegregated public schools. See Green v. Kenn{3dy, 309 F. SupJ:>. 1127, 1150 
(D.D.C. 1970), appeal dismissed sub nom. Qannon v. Green; 398 U.S. 956 (1970). · 

'Ooit v. Green, 404 U.S. 997 (1971). 
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After the Green case, the IRS issued a revenue ruling and a revenue 
procedure, 5 in 1971 and 1972, which stated that private schools with 
racially discriminatory policies as to students would not be recognized 
as organizations exempt from Federal income tax. These documents 
also set forth guidelines for determining whether certain private 
schools have adequately publicized their racially nondiscrimmatory 
policies so as to enable them to qualify for tax-exempt status. 

In 1975, the IRS published Revenue Procedure 75-50,6 which set 
forth guidelines and record.keeping requirements for determining 
whether private schools have racially nondiscriminatory policies. A 
school's failure to comply with these guidelines ordinarily would result 
in the proposed revocation of the tax-exempt status of the sohool. In 
Reven.rue Ruling 75-231,7 the IRS stated that private schools operated 
by churches, like other private schools, could not retain their tax
exempt status if they were raciaUy discriminatory as to students. 

In 1976, the plaintiffs in the Green case sought further injunctive 
relief from the U.S. District Court, asserting that the IRS was not 
complying with the Court's oontinuing injunotion that Mi~is.sippi 
private schools that are racially discriminatory be denied tax-exempt 
status. The Corurt then modified and supplemented the. perma;nent 
injunction relating to the tax-exempt status of Mississippi private 
schools that racially discriminate.8 In a companion suit to Green,0 

parents of black children attending public schools in several States 
sought declaratory and injunctive relief to require the IRS to deny 
applications for tax-exempt status, on a nationwide basis, to schools 
that racially discriminate. The District Court dismissed this suit on 
the ground that the parents lacked "standing" to bring the suit. The 
U.S. Court of Appeals for the D.C. Circuit, in a 2-1 decision, reversed 
the District Court and held that the suit could be maintained. The 
Government has filed a petition for a writ of certiorari seeking U.S. 
Supreme Court review of the standing issue in this case. 

In response to the reopening of the Green case and the Wright 
litigation, the IRS, on August 22, 1978, published a proposed revenue 
procedure intended to provide more effective guidelines for identify
ing private schools that racially discriminate as to students.10 After 
substantial revision, the IRS published another proposed revenue pro
cedure in 1979.11 

Through provisions enacted as part of appropriations legislation, 
Congress has forbidden the IRS to develop or carry out any rulings, 
procedu.res, or other positions concerning tax exemption for racially 
discriminatory private schools beyond those that were in effect prior 
to August 22, 1978 ( the publication date for the initial version of the 
revenue procedure). Accordingly, neither the 1978 proposed revenue 

5 See Rev. Rul. 71-447, 1971-2 C.B. 230 and Rev. Proc. 72-54, 1972-2 C.B. 834. 
8 1975-2 C.B. 587. . 
'I 1975-1 C.B. 158. 
8 See Green v. Miller, 45 AFTR 2d 80-1566 (D.D.C. 1980). 
0 Wrigkt v. Miller, 490. F. Supp. 790 (D.D.C. 1979), rev'd sub nom. Wright v. 

Regan, 656F. 2d820 (D.C. Cir.1981). 
10 I.R. News Release 2027. This proposed revenue procedure was published in 

the Federal Register on August 22, 1978. 
11 I.R. News Release 2091. This revised proposed revenue procedure was pub

lished in the Federal Register on February 13, 1980. 
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procedure nor the 1!}'79 revised proposed revenue procedure has been 
implemented. 

In Prince Edward School F()'/J;ndation v. United States,1' the U.S. 
District Court :for the District of Columbja, :following its decision in 
Green, held that a nonprofit private school in Virginia was not en
titled to tax exemption under section 501 ( c) ( 3) because of its racially 
discriminatory admissions policy. 

In Bob Jones University v. United States,13 the U.S. Court of Ap
peals for the Fourth Circuit, (in a 2-1 decision), reversing the U.S. 
District Court decision in the case, held that the IRS revocation of 
the University's tax-exempt status because of its racially discrimi
natory policies violates neither the statutory mandate of section 501 
( c) ( 3) nor the First Amendment to the Constitution. In Goldsboro 
Christian Schools, bw. v. United States,14 the Fourth Circuit affirmed, 
in an unpublished opinion, the District Court's holding that private 
schools maintaining racia'1ly discriminatory admissions policies vio
late clearly declared public policies of the United States and, there
fore, must be denied tax-exempt status under section 501(c) (3). The 
Fourth Circuit affirmed ( in a 2-1 decision) on the basis of its opinion 
in Bob Jones University. On October 13, 1981, the U.S. Supreme 
Court agreed to review both of these cases. 

On January 8, 1982, the Justice Department, in connection with the 
Treasury Department's announcement on the same day, :requested the 
Supreme Court to vacate, as moot, the judgments of the Fourth Cir
cuit in the Bob Jones University and Goldsboro Christian Sch_ools, 
Inc. cases. The Government's Memorandum stated that the Treasury 
Department has initiated the steps necessary to provide Bob Jones 
University and Goldsboro Christian Schools, Inc. with tax-exempt 
status and to refund to them the Federal social security and unemploy
ment taxes in dispute. The Memorandum also stated that the Treasury 
Department has commenced the process necessary to revoke certa~ 
IRS rulings related to deniail of tax-exempt status to private schools 
that racially discriminate. . 

The Administration has submitted to Congress legislation to pro
hibit tax-exempt status for private, nonprofit educational organiza
tions that have racially discriminatory policies. 

u 418 F. Supp. 107 (D.D.C. 1979) a:ff'd by unpublished order No. 79-4622 (D.C. 
Cir. June 30, 1980), cert. denied. 450 U.S. 944. (1981). .. 

13 468 F. Supp. 890 (D.S.C. 1978), rev'd 639 F. 2d 147 (4th Cir. 1980), cert: 
grante~ - U.S. -- (October 13, 1981). . 

1
' 436 F. Supp. 1314 (E.D.N.C. 1977), aff'd in an unpublished opinion ( 4th Cir. 

February 24, 1981), cert. gra.nted -- U.S. - (October 13 ,1981). 



II. RECENT DEVELOPMENTS RELATING TO THE AD
MINISTRATION'S POSITION ON THE TAX-EXEMPT 
STATUS OF CERTAIN PRIVATE SCHOOLS 

Treasury announcement 
On January 8, 1982, the Treasury Department announced that 

"without further guidance from Congress, the Internal Revenue Serv
ice will no longer revoke or deny tax-exempt status for religious, 
charitable, educational, or scientific organizations on the grounds that 
they don't conform with certain fundamental public policies." In 
particular, the announcement pointed out that under prior Treasury 
policy, the Internal Revenue Service had revoked the tax exemption 
of organizations which "did not adhere to certain fundamental national 
policies, such as those · forbidding discriminat.iun on the basis of 
race * * *." The announcement stated that the Treasury's change in 
position "reflects the advice of the Department of Justice that the 
authority which the IRS previously had been asserting as its basis for 
revoking the tax exemptions" of certain private schools "is not sup
ported by the language of the Internal Revenue Code or its legislative 
history." 
Government position in Supreme Court cases 

Also on January 8, 1982, the Justice Department requested the 
U.S. Supreme Court to Yacate, as moot in light of the new Treasury 
policy announced that day, two decisions of the U.S. Court of Appeals 
for the Fourth Circuit which had upheld IRS actions regarding tax
exempt status for Bob Jones University and for Goldsboro Christian 
Schools, Inc. The Supreme Court had agreed on October 13, 1981, to 
review these two cases. 

The IR.S had revoked its determination letter which previously rec
<;>gn.ized tax-exempt status ( and eligibility to receive tax-deductible 
contributions) for Bob Jones University, on the ground that certain 
racial policie,s of the University precluded favorable tax treatment 
under section 501 ( c) ( 3) of the Internal Revenue Code. The University 
had challenged that IRS position through litigation in the U.S. Dis
trict Court ·for South Carolina, which held that the University did 
qualify for tax exemption. On appeal this decision was reversed by the 
Fourth Circuit, which sustained IRS authority to revoke the Univer
sity's tax-exempt status in light of its racial policies. 

Likewise, the IRS had determined that Goldsboro Christian Schools, 
Inc. did not qualify for tax-exempt status ( or elig~bility to receive 
tax-deductible contributions) on the ground that the organization 
maintained a racially discriminatory admi5Sions policy. In litigation 
brought by that organization rto challenge the IRS action, the U.S. 
District Court for the Eastern District of North Carolina upheld the 
denial of favorable tax treatment, and the Fourth Circuit a:flirm.ed that 
decision on appeal. 

(6) 



7 

The Justice Department's Memorandum to the Supreme Court ( ask
ing that the judgments of the Fourth Circuit be vacwted as moot) stated 
that "the Department of the Treasury has initiated the necessary steps 
to grant petitioner Goldsboro Christian Schools tax-exempt status 
under section 501 ( c) ( 3) of the Code, and to refund to it federal social 
security. and unemployment taxes in dispute." The Memorandum also 
stated, that "the Treasury Department h~ initiated the n~ary steps 
to reinstate tax-exempt. status under section 501(c) (3) of the Code to 
petitioner Bob. Jones University, and will refund to it federal social 
security and unemployment taxes in dispute." The Memorandum fur
ther stated that '-'the Treasury Department has commenced the process 
necessary to revoke forthwith the pertinent Revenue Rulings that were 
relied upon to deny petitioners tax-exempt status under the Code." 1 

Administration's proposed legislation 
On January 12, 1982, the White House issued a statement con

cerning the tax-exempt status of nonprofit, private, educational in
stitutions. I.n that statement, President Reagan said that "I am unal
terably opposed to racial discrimination in any fo:r:m'? and that "I am 
also opposed to administrative. agencies exercising powers that the 
Constitution assigns to the Congress." The President further stated 
that "I believe the right thing .to do on this issue is to enact legislation 
which will prohibit tax exemptions for organizations that discriminate 
on the basis of race. Therefore, I will submit legislation and will work 
with the Congress to accomplish this purpose." 

On January 18, 1982, President Reagan transmitted to Congress 
proposed legislation to deny tax-exempt status to schools that are 
racially discriminatory. The proposal, which would be retroactive 
to July 10, 1970, would prohibit the granting of tax-exempt status to 
private schools with racially discriminatory policies. This proposal is 
described in Part VI, below. 

In his transmittal letter, the President stated that "I pledge my 
fullest cooperation in working" with Congress "to enact such legis
lation as rapidly as possible." The President further stated that he had 
been advised that the Treasury Department would not act on any 
apnlications for tax exemptions filed in response to the Treasury 
policy announced on January 8, 1982, until Congress has acted on the 
proposed legislation. 

Also, on January 18, 1982, the Treasury Department announced 
that the Secretary of the Treasury has instructed the Commissioner o:f 
Internal Revenue not to act on any applications for tax-exempt status 
filed in response to the ne--\.v Treasury policy announced on January 8, 
1982, except in the cases of Bob Jones University and Goldsboro 
Christian Schools, Inc., until Congress has acted on the proposed 
legislation. 

1 The Memorandum identified these IRS rulings as Rev. Rul. 71-447, 1971-2 
C.B. 230; Rev. Proc. 72-54, 1972-2 C.B. 834; Rev. Rul. 75-231, 1975-1 C.B. 158; 
and~Rev.- Proc. 75-50, 1975-2 C.B. 587. These rulings are described in Parts IV-D 
and IV-E, below. 



III. INTERNAL REVENUE CODE PROVISIONS 

Tax exemption under S·ection 501(c)(3) 
Section 501 (a) of the Internal Revenue Code of 1954 provides 

:for the exemption from Federal income tax of certain organizations 
described in section 501 ( c) ( 3). These are organizations that are 
"organized and operated exclusively for religious, charitable, scien
tific, testing for public safety, literary, or educational purposes, or to 
foster national or international amateur sports competition (but only 
if no part of its activities involve the provision of athletic facilities or 
equipment), or ·for the prevention of cruelty to children or ani
mals, no pa1t of the net earnings of which inures to the benefit of any 
private shareholder or individual," and which meet certain other 
specified requirements.1 

Service performed by employees of an organization described in sec
tion 501( c) (3) is not subject to the unemployment insurance tax (sec. 
3306(c) (8)) or the socia!l security tax (sec. 3121(b) (8) (B) ). How
ever, p\lrsuant to section 3121(k) (1), a section 50l(c) (3) org,anization 
may elect FICA coverage for its employees. 
Tax deductions under section 170 

Section 170 of the Code generally allows income tax deductions for 
charitaJble contributions, as defined in section 170 ( c). Under section 
170( c), the terrm "charitable contribution" generally includes ·a con-

1 Code sec. 501 ( c) ( 3) has its origin in sec. 32 of the Tariff Act of 1894, which 
provided for the exemption from income tax of "corporations, <'Ompanies, or asso
ciations organized and conducted solely for charitable, religious, or educational 
purposes" (Tariff Act of 1894, ch. 349, sec. 32, 28 Stat. 556) . .A similar exemption 
provision was included in every subsequent revenue act prior to the 1954 Code 
( 1939 Code, sec. 101 ( 6) ) ; Revenue Act of 1938, ch. 289, § 101 ( 6), 52 Stat. 481; 
Revenue Act of 1936, ch. 690, § 101(6), 49 Stat. 1674; Revenue Act of 1934, ch. 
277, § 103(6), 48 Stat. 700; Revenue Act of 1002, ch. 209. § l03(6), 47 Stat. 193; 
Revenue Act of 1928, ch. 852, § 103 (6), 45 Stat. 813; Revenue Act of 1926, ch. 27, 
§ 231 ( 6), 44 Stat. 40; Revenue Act of 1924, ch. 234, § 231 ( 6), 43 Stat. 282 ; Reve
nue Act of 1921, ch. 136, § 231 ( 6), 42 Stat. 253; Revenue Act of 1918, ch. 18, 
§ 231 ( 6), 40 Stat. 1076; Revenue Act of 1916, ch. 463, § 11 (a) t 6), 39 Stat. 766; 
Tariff of 1913, ch. 16, § 11 ( G) (a), 38 Stat. 172 ; Tariff of 1909, ch. 6, § 38, 36 Stat. 
113). 

The statutory provision for exemption of certain orgauizations (now Code sec. 
501(c) (3)) has been amended eight times since 1913. The statutory provision 
was amended in 1913 to provide a reference to "scientific" purposes (Tariff of 
1913, ch. 16, § II ( G) (a) , 38 Stat. 172) ; in 1918, to add a reference to purposes of 
"prevention of cruelty to children or animals" (Revenue Act of 1918, ch. 18, 
§ 231 ( 6), 40 Stat. 1076) ; in 1921, to add a reference to "literary" purposes ( Reve
nue Act of 1921, ch. 136, § 231(6), 42 Stat. 253); in the 1954 Code, to add a refer
ence to purposes of "testing for public safety" ( 1954 Code, sec. 501 ( c) { 3) ) ; and 
in 1976, to add a reference to certain "amateur sports competition" purposes 
(Tax Reform Act of 1976, sec. 1313, 90 Stat. 1730). A prohibition against certain 
activities to influence legislation was added in 1934 (Revenue Act of 1934, ch. 
277, § 101 (6), 48 Stat. 700), and amended in 1976 (Tax Reform Act of 1976, sec. 
1307(d) (1) (A), 90 Stat. 1727), and a prohibition against certain political cam
paign activities was added in the 1954 Code (1954 Code, sec. 501(c) (3) ). 

(8) 
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tribution or gift to, or ·for ,tJhe u~e of, an organization that is 011ganized 
and operated exclusively for the same purposes as enumerated in sec
tion 50l(c) (3).2 Thus, a private school that is exempt from tax under 
section 501 ( c) ( 3) generally is entitled to receive contributions that 
are deduct~ble by the donors. Bequests and gifts to organizations de
scribed in section 501 ( c) ( 3) also are deductible under the estate and 
gift tax provisions (secs. 2055, 2522). 
Recognition of tax-exempt status 

Prior to enactment of the Tax Reform Act of 1969, an organization 
which met the requirements of section 501(c) (3) was tax exempt 
whether or not it a.ppned. to the IRS for a determination letter recog
nizing its exempt status. Ho,vever, pursuant to the 1969 Act, an or
ganization organized after October 9, 1969, generally is not treated 
as exempt under section 501 ( c) ( 3) unless it applies for recognition 
of its exempt status. This requirement does not apply to churches ( and 
their integrated auxiliaries), to conventions or associations of 
churches, to organizations ( other than private foundations) whose 
annual gross receipts normally are not more than $5,000, and to certain 
other organizations which the Treasury may exempt by regulation 
(sec. 508). 

An organization seeking recognition of exempt status under section 
501 is required to file an appncation with the District Director of 
Internal Revenue for the distnct where the principal place of business 
or principal office of the organization is located. A ruling or determina
tion letter will be issued to an 01·ganization by the Internal Revenue 
Service if the organization's application and supporting documents 
establish that it meets the particular requirements of the section under 
which exemption is claimed. Exempt status will be recognized in 
advance of an organization's operations if proposed operations can be 
described in sufficient detail to permit a conclusion that the organiza
tion will meet the particular requirements of the section under which 
exemption is claimed. In order to qua1ify for exemption, the organiza
tion 1s required to describe fully the activities in which it expects to 
engage, including the standards, criteria, procedures, or other means 
adopted or planned for carrying out the activities; the anticipated 
source of receipts; and the nature of contemplated expenditures. Un
der certain circumstances, the IRS may require submission of a record 
of actual operations before an exemption determination may be issued. 

Code section 7428, added by the ·.1'ax Reform Act of 1976, provides 
that the U.S. Tax Court, the U.S. Court of Claims, or the U.S. District 
Court for the District of Columbia has jurisdiction in the case of any 
actual controversy in vdlving an IRS determination ( or failure to make 
a determination) as to the initial qualification, or continuing qualifica
tion, of an organization as tax exempt under section 501 ( c) ( 3), and as 
a qualified charitable donee under section 170 ( c). Under certain cir
cumstances, contributions (not to exceed $1,000 per individual per 
organization) made after an adverse determination by the IRS and 
during the period of litigation over tax-exempt status may be deduct-

2 However, a contribution to a tax-exempt organization that is organized and 
operated for the purpose of testing for public safety is not included in the sec
tion 170(c) definition of charitable contributions. 
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ible even though the court ultimately determines that the organiza-:
tion had lost its status as an eligible charitable donee under section 
170(c). Section 7428 applies with respect to IRS determinations (or 
requests for IRS determinations) made after January 1, 1976. 
Information from tax-exempt organizations 

Present law (sec. 6033) provides generally that every organization 
exempt from tax under section 501 (a) must file an annual informa
tion return, showing its gross income, receipts, disbursements, and 
such other information as prescribed by Treasury regulations. How
ever, this filing requirement does not apply to churches ( and their 
integrated auxiliaries), to conventions or associations of churches, 
to organizations (other than private foundations) whose annual gross 
receipts normally are not more than $5,000, to the exclusively reli
gious activities of any religious order, ·and to other organizations 
which the Treasury may exempt by regulations. 

Section 7605 (a) imposes certam restrictions on IRS examination 
of a church ( or convention or association of churches). That provision 
generally precludes the IR8 from ex.a.mining religious activities of 
such an organization for any purpose other than to determine whether 
the organization qualifies for tax exemption as a church ( or convention 
or association of churches). 
Restriction on exemptions for social clubs 

In 1976, Congress added a provision to section 501 that generally 
denies tax exemption to an organization described in section 501 ( c) 
(7) 3 if its charter, bylaws, or other governing instrument ( or other 
written policy statement) contains a provision that provides for dis
crimination against any person on the basis of race, color, or religion 
( sec. 501 ( i) ) . The purpose of enacting section 501 ( i) was to over
rule the portion of the decision in M oGlotten v. Oonna~ly, 338 F. Supp. 
448 (D.lJ.C. 1972), which held that social clubs could be exempt from 
tax notwithstanding racially discriminatory membership policies.4 

8 These organizations are clubs organized for pleasure, recreation, and other 
nonprofitable purposes, substantially all of the activities of which are for such 
purposes and no part of the net earnings of which inures to the benefit of private 
shareholders. Services performed for these organizations are not exempt from 
FICA tax or FUTA tax, and contributions to these organizations are not de
ductible as charitable contributions. Furthermore, these organizations are taxed 
on income other than from members ( sec. 612 (a) ( 3) ) . 

'In the McGZotten case, the three-judge U.S. District Court for the District of 
Columbia distinguished social clubs ( exempt under secti-on 501 ( c) ( 7) ) from fra
ternal organizations ( exempt under section 501 ( c) ( 8) ) . The Court stated that 
the section 501(c) (7) exemption, which is limited to membership-generated funds, 
does not operate as a grant of Federal funds. The Court noted that "Congress has 
determined that in a situation where individuals have banded together to pro
vide recreational facilities on a mutual basis, it would be conceptually erroneous 
to impose a tax on the organization as a separate entity." The Court further found 
that there was no other act of Government involvement in racial discrimination 
by section 501(c) (7) organizations. Accordingly, the Court concluded that the 
section 50l(c) (7) exemption did not violate the U.S. Constitution or come within 
the prohibition of the 1964 Civil Rights Act against Federal financial assistance 
to racially discriminatory programs or activities. 

However, the Court further concluded that the exemption for fraternal orga
nizations under section 501(c) (8) stood on a: different footing than the section 
501(c) (7) exemption. The Court considered the most crucial difference to be the 
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The Senate Finance Committee Report on the legislation adding this 
provision (P.L. 94-568) states that: "In view of national policy, it 
ir. belie,·ecl that it is inappropriate for a social club or a similar orga
nization described in section 501 ( c) ( 7) to be exempt :from income 
taxation i:f its written policy is to discriminate on account of race, 
color, or religion." 5 

fact that fraternal organizations are not taxed on their passive investment in
eo:i;ne. The Court thus concluded that the section 501(c) (8) exemption amounted 
to sufficient Government involvement to invoke the Fifth Amendment to the Con
stitution and to fall within the prohibition of the Civil Rights Act of 1964. The 
Court also stated that the provision of a tax deduction for contributions to a sec
tion 501.( c) (8) organization for certain charitable, etc. purposes is a grant of 
Federal financial assistance within the scope of the 1964 Civil Rights Act. Accord
ingly, the Court ruled that racially discriminatory section 501(c) (8) organiza
tions cannot be tax .exempt or eligible to receive tax-deductible contributions. 

• S.Rep. No. 94-1318, 94th Cong., 2d Sess. ( 1976). The Finance Committee 
Report noted that the Green case, supra., had held that discrimination on account 
of race is inconsistent with an educati-Onal institution's tax-exempt status under 
sec. 501 (c) (3) and with its status as a charitable contribution donee under sec. 
170 (n, 5), 



III. HISTORY OF POLICY REGARDING EFFECT OF 
RACIAL DISCRIMINATION ON TAX-EXEMPT STATUS 
OF PRIVATE SCHOOLS 

A. Brown v. Board of Education 

In 1954, the U.S. Supreme Court held that racial discrimination in 
public education violates the U.S. Constitution (Bro'l!)n v. Board of 
Ed1.wation, 347 U.S. 483 (1954) ). In that case, the Supreme Court held 
that the segregation of white and black children in tne public schools 
solely on the basis of race, pursuant to State laws permitting or re
quiring such segregation, is a denial to black children of the equal 
protection of the laws guaranteed by the Fourteenth Amendment. 
The Court held that such segregation would be unconstitutional even 
if the physical facilities and other tangible factors of separate white 
and black schools were equal. 

B. IRS Policies Prior to 1970 

In 1965, the IRS suspended issuance of exemption rulings to pri
vate schools in order to consider the effect of racial discrimination on 
tax-exempt status. This suspension was effectuated administratively 
through a supplement to the Internal Revenue Manual that was issued 
on November 5, 1965. 

In 1967, the IRS an1101mced that it had resumed ruling on the tax
exempt status of private schools.1 This resumption of ruling followed 
"an extensive review of judicial and legislative developments in the 
civil rights area" to determine the effect of those developments on the 
qualification of private schools for tax exemption. In resuming ruling, 
the IRS stated that tax exemption would be denied to a private 
school (and contributions to the school would not be tax-deductible) 
if the school was operated on a segregated basis and if its involvement 
with the State or political subdivision was such as to make its operation 
unconstitutional or a violation of Federal law. However, if a private 
school did not have such a degree of involvement with the political 
subdivision as had been determined bv the courts to constitute State 
action for constitutional purposes, then tax exemption would be 
available. 

Also, in 1967, the IRS issued a revenue ruling (Rev. Rul. 67-325, 
1967-2 C.B. 113) dealing with · an organization that provided recrea
tional facilities which were restricted to less than the entire com
munity on the basis of race. That ruling provided that the organiza
tion was not exempt from tax and that contributions to it were not 

. deductible. The ruling stated that "sections 170, 2055, 2106, and 2522 
of the Code, to the extent that they provide deductions for contribu-

1 IRS News Release, August 2, 1967. 
(12) 
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tions or other transfers to or for the use of organizations organized 
and operated exclusively for charitable purposes, or to be used for 
exclusively charitable purposes, do not apply to contributions or 
transfers 'to any organization whose purposes are not charitable in 
the generally accepted legal sense * * *." 

Under the IRS ruling policy that was in effect until July 10, 1970, 
tax exemption was available to a racially discriminatory private 
school unless there was governmental involvement with the school 
that constituted State action. That policy was challenged in Green v. 
Connally, the litigation described below. 

C. Green v. Connally 

Positions taken by parties in case 
The Green case was a class action suit brought in the U.S. District 

Court £or the District of Columbia by parents of black children at
tending public schools in Mississippi to enjoin Treasury Department 
officials from according tax-exempt status and deductibility of con
tributions to private schools in Mississippi that discriminated against 
black students. The plaintiffs argued that Q'I'anting tax benefits to 
such schools violated the provisions of the internal Revenue Code. 
In the alternative, the plaintiffs .argued that if the granting of tax
exempt status to those schools were authorized by the Code, then to 
that extent sections 170 and 501 were unconstitutional.2 

On July 10, 1970, during the litigation of the case in the District 
Court, the IRS announced that it could no longer legally justify rec
ognizing tax-exempt status for private schools that practice racial 
discrimmation, nor could it treat gifts to such schools as charitable 
deductions for income tax purposes.8 Initially, the Government had 
taken the position that the plaintiffs lacked standing· to sue, and that 
the grant of tax exemptions to private schools did not amount to un
constitutional government action. 

Dan Coit and other individuals intervened in the case as representa
tives of the class of parents and children who suppo,rted or attended 
private, nonprofit schools in Mississippi that enrolled only memhers 
of the white race and that were established as an alternative for white 
studenfo who did not wish to attend dese-gregated public schools. The 
infervenors' principal contention was that denial of tax exemption 
would violate· their First Amendment right to associate in private 
schools of their choice. 
Decision of U.S. District Court 

The three-judge District Court, in Green, held that raciaUy discrimi
natory private schools are not entitled to the Federal tax exemption 
provided for educational institutions and that persons making gifts 

2 During this litigation, the District Court, on January 13, 1970, issued a pre
liminary injunction against the IRS to re<:train it fro,n approving applications 
for tax~exempt status by Mississippi private ~chools. Furthermore, on June 26, 
1970, the Court entered a supplemental order requiring the IRS to suspend ad
vance assurances of deductibility of contributions to segregated private schools 
in Mississippi. See Green v. Kennedy, 309 F. Supp. 1127 (D . .n.c. 1970), appeal 
di~issed sub nom. Cannion v. Green, 398 U.S. 956 (1970), and Green v. Kennedy, 
309 F. Supp.1150 (D.D.C. 1970). 

8 See IRS News Release, July 10, 1970. 
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to such schools ,are not entitled to the deductions provided in the case 
of gifts to educational institutions 330 F. Supp. 1150 (D.D.C. 1971} } . 

Ju its opinion, the Court stated that there "is at least grave doubt 
whether an educational organization that practices r11,cial discrimina
tion can gualify as a charitable trust under general trust law." The 
Court pomted out that while "in the past the traditional law of 
charities embraced educational trusts for the benefit of a racially 
defined class, there is grave doubt whether this rule has continuing 
vitality. in view of recent values which govern the application of 
charitable trust law." The Court further pointed out that the "cases 
indicate a trend that racially discriminatory institutions may not 
validly be established or maintained even under the common law per
taining to educational charities." However, the Court concluded that 
the ultimate criterion :for determining whether private schools are 
eligible under the charitable organization provisions of the Code rests 
on Federal policy rather than on the common law. 

The Court stated that it is a general and well established principle 
that the Congressional intent m providing tax deductions and ex
emptions is not construed to be applicable to activities that are either 
illegal or contrary to public policy. It noted that there are a number 
of cases where business expense or other deductions are denied on 
the grounds that the allowance of the deductions would frustrate 
public policy. The Court cite1 the pivil l~.ights Act of 1964 as an 
expression of the Federal public pohcy agamst government support 
for racial segregation of public or private schools, and found that 
the Internal Revenue Code provisions on charitable exemptions and 
deductions. must be construed to avoid frustrations of public policy. 

Because the Court concluded that the Internal Revenue Code, as 
limited by the public policy doctrine, does not provide tax exemp
tions for racially discriminatory private schools nor deductions for 
contributions to such schools, it was able to avoid the issue raised 
by the plantiffs of whether the allowance of exemptions and deduc
tions would be unconstitutional. The Court stated, however, that a 
contrary construction of the Code would raise serious constitutional 
questions.4 

Responding to the arg-uments advanced by the intervenors, the 
Court also held that the First Amendment right of association does 
not extend to government support for policies and practices of racial 
discrimination among students, and that the governmental and con
stitutional interest of avoiding racial discrimination in educational 
institutions embraces the interest of avoiding even the indirect eco
nomic benefit o:f tax exemption. While noting that it was not called 
upon to determine whether tax exemption would be available to a 
religious school that discriminated racia1ly, the Court pointed out 
that the law may prohibit an individual from taking certain actions 
even though his religion commands or prescribes them. 

'"Clearly the Federal Government could not under the Constitution give direct 
financial aid to schools practicing racial discrimination. But tax exemptions 
and deductions certainly constitute a Federal Government benefit and support. 
While that support is indirect, and is in the nature of a matching grant rather 
than an unconditional grant, it would be difficult indeed to establish that such 
support can be provided consistently with the Constitution. The propriety of 
the interpretation approved by this Court is underscored by the fact that it 
obviates the need to determine such serious constitutional claims." (330 F. Supp. 
at 1164-65) 
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Relief granted by District Court 
The Court placed the IRS under a permanent injunction to deny 

tax exemption to private schools in Mississippi that practice racial 
discrimination with respect to students, and ordered the IRS to imple
ment its decision by requiring schools seeking tax-exempt status to 
ado:pt and publish a nondiscriminatory: policy and to provide certain 
statistical and other information to enable the IRS to determine if the 
~chools are racially discriminatory. While the injunction granted in 
Green applied only to Mississippi private schools, the Court stated that 
"the underlying principle is broader, and is applicable to schools out
side Mississippi with the same or similar badge of doubt." (This 
"badge of doubt" resulted from the "history of state-established segre
gation in Mississippi," coupled with the founding of new private 
schools in Mississippi at times reasonably proximate to public school 
desegregation litigation.) The court stated that its decree was limited 
to schools in Mississippi "because this is an action in behalf of black 
children and parents in Mississippi, and confinement of this aspect of 
our relief to schools in lVIississippi applying for tax benefits defines a 
remedy proportionate to the injury threatened to plaintiffs and their 
class." The Court also stated that the "Service would be within its 
authority in including similar requirements" as to notification of non
discriminatory policies) "for all schools of the nation .. " 

The Court specifically enjoined the IRS from appruving any appli
cation for tax-exempt status under section 501(c) (3) of the Code for 
any private school located in the State of Mississippi unless such pri
vate school made the following showings in support of its application 
for exemption: 

( 1) That the school has publicized the fact that it has a racially 
nondiscriminatory policy as to students, meaning that it admits 
the students of any race to all the rights, privileges, programs, and 
activities generally accorded or made available to students at that 
school, find further meaning, specifically but not exclusively, a 
policy of making no discrimination on_the basis of race in adminis
tration of educational policies, applications for admission, of 
scholarship and loan programs, and athletic and extra-curricular 
programs. 

(2) That the school has publicized this policy in a manner that 
is intended and reasonably effective to bring it to the attention of 
persons of student age (and their families) who are of minority 
groups~ including all nonwhites. 

The Court further enjoined the IRS from approving uny applica
tion for tax-exempt status for any private school located in the State 
of Mississippi unless such school supplied the IRS wjth specified in
formation, which the Court said was material if the IRS was to be 
in an effective position to determine whether the school had actually 
established a policy of nondiscrimination. The required information 
included: 

(1) racial composition of student body, applicants for admis
sion, and faculty and administrative staff; and 

(2) amount of scholarship and loan funds, if any, awarded 
to students enrolled or seeking admission, and racial composition 
of students who have received such awards. 
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Afflrmance by U.S. Supreme Court 
The decision of the District Court in Green v. Connally, which was 

appealed directly to the U.S. Supreme Court by the intervenors, was 
affirmed by a per curiam decision in Coit v. Green, 404 U.S. 997 (1971). 

The precedential effect of the Supreme Court's affirmance has been 
widely debated. Those who argue that the Green affirmance has little 
value as precedent point to language in another Supreme Court case, 
Bob J()'ll,e8 University v. Simon, tha.t states as follows: 5 

• 

The question of whether ai se8l'egative private school qua.Ii.fies 
under § 501 ( c) ( 3) has not received plenary review in this Court, 
and we do not reach that question today. Such schools have been 
held not to qualify under § 501 ( c) ( 3) in Green v. Connally 
[ citation omitted]. As a defendent in Green, the Service initially 
took the position that segregative private schools were entitled 
to tax-exempt status under§ 501(c) (3), but it reversed its posi
tion while the case was on appeal to this Court. Thus, the Court's 
affirmanoo in Green lacks the precedential weight of a case in
volving a truly adversary controversy. 

Those who argue that the Green a:ffi.rmance has precedential 
weight contend that decisions subsequent to 1971 have made clear that 
the holding in G'reen was correct as a matter of Federal constitutional 
law.6 They ,also contend thiat Congress recognized the preeedential 
value of Green when it added section 501 ( i) to the Internal Revenue 
Code in P.L. 94-568.7 

D. IRS Policies Following the Green Case 

Elaboration on nondiscrimination requirement 
Subsequent to the Green decision, the IRS further elaborated on 

its policy of denying tax exemption to racially discriminatory schools. 
Revenue Ruling 71-447, 1971-2 C.B. 230, provided that a priYate 
school which does not have a racially nondiscriminatory policy as to 
students is not "charitable" within the common law concepts reflected 
in sections 170 and 501 ( c) ( 3), and in other relevant Federal statutes, 
and, accordingly, does not qualify as an organization exempt from 
Federal income tax. The teim "racially nondiscriminatory policy as to 
students" was defined to mean that the school admits the students of 
any race to all the rights, privileges, programs, and activities gener
ally accorded or made available to students at the school and that the 
school does not discriminate on the basis of race in the administration 
of its educational policies, admissions policies, scholarship and loan 
programs, and athletic and other school-administered programs. 

In support of the ruling's conclusion, the IRS stated that under 
the common law, the te,rin ".charity" encompasses all three of the 
major categories identified separately under section 501 ( c) ( 3) of 
the Code as religious, educational, and charitable. Thus, the ruling 

5 416 U.S. 725, 740 n. 11 (1974). That case, which preceded the pending litiga
tion involving Bob Jones University, he!d that the Anti-Injunction Act precluded 
the university from maintaining an action to enjoin the IRS from revoking its 
tax exemption. 

8 See, for example, Norwood, v. Harrison, 413 U.S. <!55 (1973), holding that 
economic benefits cannot he extended by a State to racially discriminatory 
schools. Norwood cited the G1·een case with approval. 

7 See discussion in Part III, above. 
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concluded that a school which asserts the rights to the benefits pro
vided for in section 501 ( c) ( 3) as being organized and operated ex
clusively for educational purposes must be a common law charity 
in order to be exempt under that section. 
Publicity of nondiscrimination policy 

Revenue Procedure 72-54, 1972-2 C.B. 834, set forth guidelines f~r 
determining whether certain private schools that have rulings recog
nizing their tax-exempt status, or that are applying for tax exemption, 
have adequately publicized their racially nondiscriminatory policies 
as to students. This procedure provided that a showing that a school 
does in fact have a meaningful number of students from racial minori
ties enrolled is evidence of a nondiscriminatory aclmissions policy; 
however, such a showing would not in itself be conclusive that the 
school has a racially nondiscriminatory policy as to students. A school 
that did not establish that it operated under a bona fide racially non
discriminatory policy as to students was required, in order to qualify 
for exemption, to take affirmative steps to demonstrate that it would 
so operate in the future. The school was required to show that a racially 
nondiscriminatory policy as to students had been adopted; that the 
policy had been made known to all racial segments of the community 
served by the school; and that the policy was being aclministered in 
good faith. . 

Revenue Procedure 72-54 provided several examples of methods 
by which publication of a school's nondiscriminatory policy could be 
made. The procedure did not require the use of any particular method, 
so long as the method chosen effectively made the policy known to all 
racial segments of the community served by the school. Examples of 
methods that the IRS would consider as meeting the publication re
quirement included the publication by a school of notice of its racially 
nondiscriminatory policy in a newspaper of general circulation serv
ing all racial segments of the locality from which the school's student 
body is drawn; the use of broa,dcast media by a school to publicize its 
racially nondiscriminatory policy; the publication of a school's non
discriminatory policy through its school brochures and catalogues; 
and communication by the school of its nondiscriminatory policy to 
leaders of racial minorities in such a way that they, .in turn, would 
make the policy known to other members of their race. 

E. 1975 IRS Ruling and Procedure 

Revised I RS guidelines 
In 1975, the IRS published Revenue Procedure 75-50, 1975-2 C.B. 

587, which set forth guidelines and recordkeeping requirements for 
determining whether private schools have racially nondiscriminatory 
policies. This revenue procedure superseded Rev. Proc. 72-54, supra, 

In general, the 1975 guidelines provide that to obtain recognition of 
tax-exempt status under section 501(c) (3): 

(1) A school must include a statement in its charter, bylaws, or 
other governing instrument, or in a resolution of its governing 
body, that it has a racially nondiscriminatory policy as to students 
and, therefore, does not discriminate again~t applicants and 

(2) The school must include a statement of its ra.ciaJly non
discriminatory policy as to students in all its brochures and 
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catalogues dealing with student admissions, programs, and 
scholarships. 

( 3) The school must make its racially nondiscriminatory policy 
known to all segments of the general community served by the 
school. 

( 4) The school .must be able to show that all of its programs and 
facilities are operated in a racially nondiscriminatory manner. 

( 5) As a general rule, all scholarships or other comparable 
benefits procurable fur use at the school must be offered. on 
a racially nondiscriminatory basis. Their availability on this basis 
must be known throughout the general community being served 
by the school and should be referred to in the publicity necessary 
to satisfy the third requirement in order for that school to be 
considered racially nondiscriminatory as to students. 

The procedure also required that an individual authorized to act 
officially on behalf of a school which claims to be racially nondiscrimi
natory as to students must certify annually, rmder penalties of perjury, 
that to the best of his know ledge and belief the _school has satisfied the 
requirements listed in the procedure. 

The 1975 Revenue Procedure further provided that the existence of 
a racially discriminatory policy with respect to employment of faculty 
and administrative staff would be indicative of a racially discrimina
tory policy as to students, while conversely, the absence of racial dis
crimination in employment of faculty and administrative staff would 
be indicative of a racially nondiscriminatory policy as to students. 

Failure to complv with the guidelines set forth in Revenue Proce
dure 75-50 ordinarily wou]d result in the proposed revocation of the 
tax-exempt status of a school. 
Applicability to church schools 

In 1975, the IRS also published a revenue ruling clarifyin~ its 
position that private schools operated by churches, like other private 
schools, could not retain tax-exempt status if they were racially dis
criminatory. 

Revenue Ruling 75-231, 1975-1 C.B. 158, concluded that church
related and church-operated organizations conducling schools with 
policies of refusing to accept students from certain raciaJ and ethnic 
groups would not be recognized as tax-exempt charities under section 
501 ( c) ( 3) . The ruling stated that "there is no basis fur trea.ting sepa
rately incorpora.ted schools thiat, a.lthough church-related, teach secular 
subjects and generally comply with State law requirements for public 
education for the grades for which instruction is provided, any differ
ently ili.a.n private schools that are not church-a.ffilia.ted." Similarly, in 
the case of a. school which is directly supervised and oontrolled within 
the same 1~1 organization as the church, the ruling sta;ted tha.t "a 
racia.lly or ethnically discriminatory policy as to students is as con
trary to Federal public-policy under these circumsta.nces as it is when 
the. educational institution is separately incorpora.ted." 

The ruling aaso addressed a situation in which a church operates or 
controls a school which discriminates on the oo.sis o:f race, and where 
the church asserts that this di&"Criminatory policy is reQuired by the 
tenets of the religion it embraces. The ruling stated that Supreme 
Court cases supported the oonclusions tha.t (1) a religious basis for an 
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activity does not preclude governmental interference if the activity is 
otherwise clearly contrary to Federal public policy and (2) that while 
the First .Amendment hars governmental interference with religious 
beliefs, it does not affect the 1egaJ consequooces otherwise attem.dmg a 
given practice or action that is not inherently religious. Accordingly, 
such schools were ruled not eligible for section 501 ( c) ( 3) exemption. 

F. Prince Edward School Foundation v. United States 

In Prince Edward School Foundation v. United States, 478 F. Supp. 
107 (D.D.C.1979), aff'd per curiam by unpublished order No. 79-16~2 
(D.C. Cir. June 30, 1980), cert. denied, 450 U.S. 944 (1981)., the U.S. 
District Court for the District of Columbia applied its decision in 
Green v. Connally, supra, to private schools outside Mississippi and 
held that a school with a racially discriminatory admissions policy 
is not entitled to tax exemption under section 501 ( c) ( 3). 

The District Court upheld the IRS denial of tax-exempt status to 
the Foundation, which operated a private school in Virginia, because 
the school failed to satisfy its burden of establishing that it main
tained a racia.tly nondiscrl.lninato,ry admissions policy. 'J.'he U.S. Court 
of Appeals for the D.C. Circuit affirmed the District Court's 
opinion in an unpublished order, and the U.S. Supreme Court denied 
certiorari. Justice Rehnquist, joined by Justices Stewart and Powell, 
dissented to the denial of certiorari. In his dissent, Justice Rehn
quist stated in part: "Given the general rule that words of a statute, 
including the hevem.ue Acts, should be interpreted where possible in 
their ordinary, everyday sense * * *, the authority of the Secretary 
of the Treasury to promulgate this policy regarding the tax status of 
private schools is su:tficie.ntly questionable to merit review by this Court. 
Perhaps, implementation by the Service of the express language of the 
statute will, as suggested by the District Court in Green v. Oonnally, 
create problems of a constitutional nature." The dissent also stated that 
"the time has come for this Court to deal with the difficult statutory 
and constitutional questions raised" in this case. 

G. Further Proceeding in Green v. Connally 

In 1976, the plaintiffs in the Green case sought further injunctive 
relief from the U.S. District Court for the District of Columbia, 
asserting that the IRS was not complying with the Court's continuing 
injunction that Mississippi private schools which are racially discrimi
natory must be denied exemption from Federal income tax. The 
District Court supplemented and modified the permanent injunction 
relating to the tax-~xempt status of Miss~ippi private schools which 
haid boon entered m 1971 ( Green v. Miller, 45 AFTR 2d 80-1566 
(D.D.C. 1980) ). 

The injunction was modified, in part, to restrain the IRS from 
according tax-exempt status to, and from continuing any tax-exempt 
status enJoyed. by, all :M:ississippi private schools that have been deteT
mined in aidversary or administrative proceedings to be racially dis
criminatory; or that were established or expanded at or BJbout the time 
the public school ·districts in which they are located or which they 
serve were desegregated and which cannot demonstrate that they do 
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not racially discriminate in admissions, employment, scholarships, loaJ1 
programs, athletics, and extm.curricu]ar programs. The IRS a]so was 
ordered to conduct a survey of .all Mississippi private schools mee:ting 
those criteria, including all church-related schools. 

As a result of the IRS survey ordered by the District Court. five 
private schools' tax exemptions have been withdrawn by the IRS. 
These schools have filed -declaratory judgment actions in the U.S. Tax 
Court, seeking to have their tax-exempt status restored . . 

After the District Court's action in 1980, the IRS revoked the tax
exempt status of a number of church-affiliated schools. The Clarksdale 
Baptist School has been allowed to intervene in the District Court 
proceedings, where it contends that the IRS revocation of its tax
exempt status is a violation of the. First Amendment to the Constitu
tion. On January 6, 1982, the District Court stayed all further 
proceedings pending the Supreme Court's ruling in the Bob Jones 
University and Goldsboro Christian Schools cases ( discussed below). 

H. W1·ight v. Regan 

In a companion suit, a group of parents of black children attending 
public schools in several States (Wri.ght v. Miller, 480 F. Supp. 790 
( D.D.C. 1979), rev'd sub nom. Wright v. Regan, 656 F . . 2d 820 (D.C. 
Cir. 1981) ) , asserted that the IRS enforcement of the nond.i!scrimina
tion requirement, on a nationwide basis, had been ineffective. The 
plaintiffs urged that the IR.S be required to deny tax-exempt status 
to private schools that have insubstantial or no minority enrollments, 
that are located in or serve desegregating public school districts, and 
that: (a) were established or expanded at or about the time the pub
lic school districts in which they are located or which they serve be
gan desegregating; (b) had been determined in adversary judicial or 
administrative proceedings to be racially segregated; or ( c) could not 
demonstrate that they did not provide racially segregated educational 
opportunities for white children avoiding attendance in desegregat
ing public school systems. 

The District Court dismissed the suit on the ground that the plain
tiffs lacked standing. 8 The District Court based its decision primarily 
on the grounds that the plaintiffs could not show that there was : ( 1) a 
distinct, palpable, and concrete injury; (2) an injury that was fairly 
traceable to the defendant's action; ( 3) a sufficient degree of certainty 
that the relief requested would remove the injury; and ( 4) a sufficient 
degree of concrete adverseness between the plaintiff and the defendant. 
The Court stated that any violation of the Constitution or Federal 
law by a school which digcriminates should be remedied on a case-by
case basis through a lawsuit filed directly against the offending school. 
The Court further stated that recent Congressional activity (i.e., the 

8 "Standing" refers to the ability of a party to have his complaint heard by the 
court. In one case, the U.S. Supreme Court has stated that the "gist of the ques
tion of standing" is whether the party seeking relief has "alleged such a personal 
stake in the outcome of the controversy as to assure that concrete adverseness 
which sharpens the present'ltion of issues upon which the court so largely 
depends for illumination of difficult constitutional issues." (Balcer v. Oarr, 369 
U.S. 186, 204 (1962)). See also Duke Power Oo. v. Carolina Environmental Study 
Group, Inc., 438 U.S. 59 (1978); Simon v. Eastern Kentucky Welfare RightB 
Org., 426 U.S. 26 (1976). 
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Ashbrook and Dornan amendments, which are discussed more fully 
below) indicated that it should not fashion a remedy in this area. 

However, the U.S. Court of Appeals for the D.C. Uircuit in Wright 
reversed the District Court ( in a 2 to 1 decision) and recognized the 
right of black citizens to insist that the government "steer clear" of 
aiding schools in their communities that practice racial discrimina
ion, even though such individuals had no personal interest in attend
ing those schools. The D.C. Circuit noted that potential action by the 
legislature did not supply an acceptable basis tor avoiding a decision 
on the merit.c;;, and that appropriations limitations do not purport to 
oontrol judicial dispositions. 'l'he case was remanded to the District 
Court for decision. 

The Government has petitioned the Supreme Court for a writ of 
certiorari on the standing issue, and further proceedings in the District 
Court have been stayed pending a decision by the Supreme Court on 
whether to grant that petition. 

I. Proposed Revenue Procedures Relating to Racially 
Discriminatory Private Schools · 

The reopening of the Green case and the Wright litigation led the 
IRS to conclude that its prior procedures had not proved effective in 
identifying schools that were discriminating on the basis of race in 
actual operation, even though they had professed an open enrollment 
policy and had complied with the requirements of Revenue Procedw:e 
75-50. 

On August 21, 1978, the IRS announced prospective publication of a 
revenue procedure int.ended t<;> revise administrative guidelines for 
determimng whether a private school operates in a racially discrimina
tory manner.9 This initial proposal was substantially and on Febru
ary 9, 1979, the IRS published another proposed procedure.10 

The proposed revenue procedure issued on February 9, 1979 would 
have applied to two categories of private elementary and secondary 
schools. The first group consisted of "adjudicated schools", which had 
been found to be racially discriminatory by a Federal or State court 
administrative agency. 'l1he second category consisted of "reviewable 
schools," defined as schools whose formation or substantial expansion 
was reiated to public school desegregation in the community and 
which lacked significant minority student enrollment. 

The proposed guidelines would have required that determinations 
about whether schools have racially nondiscriminatory policies with 
respect to students be based on all .applicable facts and circumstances. 
An administrative "safe harbor" would have been established so that 
schools whose minority enrollment was 20 percent ( or more) of the 
percentage of minority school age population in the community ordi
narily would not have been reviewable. The guidelines also would 
have provided~ nonexclusive list of factors tending to show whether 
a school's formation or expansion was related to public school desegre-

9 I.R. News Release 2027. This proposed revenue procedure was published in 
the Federal Register on August 22, 1978. 

10 I.R. News Release 2091. This revised proposal was published in the Federal 
Register on February 13, 1980. 
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gation, as well as whether a r~viewable school shoul~ he: tax exempt 
beca1:1se -it had made a good faith effort to "attract mmor1ty students. 
The guidelines set forth procedures for handling revocation of exempt 
status, new applications for tax-exemption, and IRS National Office 
review of adverse determinations. 

Neither of the proposed procedures was implemented. Hearings on 
the proposed procedures were held before the Ways and Mea.ns Over
sight Subcommittee on February 20, 21, 22, 26, and 28, and March 12, 
1970. 

J. Appropriation Riders 

Effective October 1, 1979, :i:urther IRS action regarding the issue of 
tax exemptions for racially discriminatory private schools was stayed 
by Congress through amendments to the Treasury Appropriations 
Act of 1980 (P.L. 96-74). Two appropriation~ riders, known as the 
"Do1nan amendment" and the "Ashbrook amendment," deal specifi
cally with the issue. The Dornan amendment provides that none of 
the funds made available unde1· the Act may be used to carry out the 
proposed revenue procedure of A.ugust 22, 1978, ot the revised pro
posed revenue procedure of February 13, 1979. The Ashbrook amend
ment as originally in force provided more generally that no funds 
may be used "to formulate or carry out any rule, policy, procedure, 
guideline,- regulation, standard, or measure which would cause the 
loss of ta:x;-exempt status to private, religious, or church-operated 
schools under section 501 ( c) ( 3) of the Internal Revenue Code of 1954 
unless in effect prior to August 22, 1978." 

The A_shbrook amendment as currently in effect provides that funds 
may not be used "to formulate or carry out any !'ltle, policy, procedure, 
guideline, regulation, sta.ndard, co,urt order, or measure which would 
cause the loss of tax-exempt status to private, religious, or church
opera..ted schools under section 501 ( c) ( 3) of the .Internal Revenue 
Code of 1954 unless in effect prior to August 22, 1978" [ emphasis 
added]. See Public Law 97-92 (continuing appropriations for :fiscal 
year 1982) and H.R. 4121. as passed by the House and reported by 
the Senate Appropriations Committee (Treasury, Postal Service, and 
General Government Appropriations Act, 1982) .11 

. 31 Rep.orted from the House Appropriations Committee on July 9, 1981 (H. Rep. 
No. 97-171) ; pa-ssed by the House on July 30, 1981; reported by the Senate 
Appropriations Committee on September 22, 1981; and Senate consideration 
started, but not completed on December 14, 1981. 



V. BOB JONES UNIVERSITY AND GOLDSBORO 
CHRISTIAN SCHOOLS, INC. CASES 

A. Bob Jones University Case 
Background 

Bob Jones University (the "University") was founded in 1927 in 
Florida and was moved to Greenvi1le, South Carolina, in 1940, where it 
h~s been incorporated as a nonprofit organization since 1952. The Uni
versity enrolls approximately 5,000 students from kindergarten 
through college and graduate school, a~1d offers some 50 accredited 
degrees, in addition to a nondegree program in its Institute of Chris
tian Service which teaches the principles of the Bible and trains 
Christian cha.ra.cter. 

The University is not affiliated with any religious denomination, 
but is devoted to the teaching and propagation of its fundamentalist, 
religious beliefs. Prior to September 1971, these beliefs prohibited ad
mission of black students to the University. In 1971, the University 
revised its admissions policies so that married black students and mem
bers of other minority races were not excluded from enrollment. Since 
May 1975, the University has had an open admissions policy, but main
tains prohibitions against interracial marriage and dating. 

Until 1970, the IRS recognized the University as a tax-exempt orga
nization described in Uode section 501 ( c) ( 3) . In November 1~70, the 
IRS sent letters to numerous organizations operating private schools, 
including the University, announcing that no private school that 
maintained a racially discriminatory admissions policy was entitled to 
tax exemption or eould receive cleductible chantable contributions. 
After a series of administrative and court proceedings,1 the Univer
sity~s tax-exempt status was officially revoked by the IRS in January 
1976, because of the University's policies concerning interracial mar
riage and dating. The revocat10n was made effective from December 
1970. 
District Court decision 

The University then paid $21 in Federal unemployment taxes with 
respect to one employee for 1975 and sued for a refund in the U.S. 
District Court for the District of ~outh Carolina.. The Government 
counterclaimed for approximately $490,000 in unpaid Federal unem
ployment taxes for the ta~able years 1971 through 1975. The District 
Court decided that, on both statutory and constitutional grounds, the 

1 In 1971, the University filed an action in the U.S. District Court for the District 
of South Carolina, to enjoin the IRS from revoking its tax-exempt status. That 
suit culminated in Bob Jones Uni'Versity v. Simon, 416 U.S. 725 (19'74), in which 
the U.S. Supreme Court held that the University was precluded by the Anti
' Injunction Act (Code sec. 7421(a)) from maintaining such an action, but sug
gested a refund suit as a means of access to judicial review. 

(23) 
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IRS was without authority to revoke the University's tax-exempt 
status (Bob Jones University v. United States, 468 F. Supp. 890 
(D.S.C. 1978)). 

In a pp lying section 501 ( c) ( 3), the District Court found the lan
guage of the statute unambiguous and saw no indication in the legisla
tive history that Congress intended to limit exemptions only to orga
nizations meeting the qualifications of charitable trusts under the com
mon law, as the Government had argued. The Court found that the 
University's "primary purpose is religious and that it exists as a 
religious organization." It held that since section 501 ( c) ( 3) and the 
regulations enumerate seven separate and distinct exempt purposes, 
one of which is "religious," tax exem_ption must be granted once it is 
determined as a fact that the orgamzation fits into any one of the 
enumerated categories. In so holding, the Court noted that the IRS 
nondiscrimination policy, as set forth in its rulings and procedures, ap
plies only to educational organizations and not to religious organiza
tions that practice racial discrimination. 

The D1sL,r1ct uom·e, proceeuect to au.dress the Government's argument 
that organizations which violate clearly defined Federal public policy, 
in this case the policy against discrimmation by schools on the basis of 
race in the selection of students, may not be granted tax exemptions a::; 
orgamzat1ons described m section 501 ( c) ( .:5). The Court concluded 
that other courts that had applied public policy limitations in the 
context of section 501 ( c) ( 3) 2 to disallow tax exemptions to schools 
that practice racial discrimination "did not fully consider the nature 
of the limitation they engrafted on the statute." 

Also, thb District Court stated that judicially created "public 
policy" limitations on the allowance of tax exemptions or deductions 
are restricted to those cases where allowance of the tax benefit "di
rectly and in a significant manner frustrates the clearly defined pol
icy," such as where an expenditure itself is illegal or is paid as a 
penalty for an unlawful act. 3 The Court described the relationship 
between allowance of the University's tax exemption and frustration 
of the national policy against racial discrimination as "tenuous," and, 
furthermore, considered the IRS nondiscrimination policy, as re
flected in rulings and procedures, to be an abuse of the power delegated 
to the IRS by Congress. 4 

The District Court also held that the revocation of the University's 
tax-exempt status was an unconstitutional infringement of the 

2 The Court cited the decisions in Green v. Connally, 330 F. Supp. 1150 (D.D.C.), 
aff'd per curiam sub nom. Ooit v. Green, 404 U.S. 997 (1971), and Goldsboro 
Christian Schools, Inc. v. U.S., 436 F. Supp.1314 (E.D.N.C.1977). 

8 In support of this view, the Court cited Tank Truck Rentals v. Oomm'r, 356 
U.S. 30 ( 1953), where the Supreme Court disallowed deduction of fines for 
highway weight violations since allowing' the deduction would frustrate sharply 
defined public policy and encourage violations. 

' In this regard, the Court stated that the Government's "blanket policy an
nouncements in Revenue Rulings and Procedures 71-447, 72-54, 75-50, and 
75--231, that it will deny tax exempt status to organizations which racially 

. discriminate. but otherwise qualify under § 501 ( c) ( 3), constitute a use by the 
IRS of the federal tax law as a sanction for what it considers a wrongdoing 
or its idea of proper social conduct of perrnns of different races, uses of th~ 
Code prohibited by the Supreme Court * * *. The section is to become the 
IRS's mechanism for disciplining wrongdoers or promoting social change" based 
on its conception of Federal public policy. ( 468 F. Supp. at 905) 
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University's First Amendment right to the free exercise of its reli
gious beliefs.5 The religious belief involved was the University's pro
hibition of interracial dating and marriage and its refusal to admit 
any person involved in such a relationship. The Court found that 
U.S. 8upreme Court decisions holding unconstitutional State laws 
which required discrimination on the basis of the race of a person's 
companion did not "represent a compelling public policy agamst this 
variety of racial discrimination in the private sector," and that "there 
has yet to be expressed any compelling public policy prohibiting racial 
discrimination by religious or~anizations." 6 Thus, 1t held that enforce
ment of the IRS nondiscrimrnation policy violated the University's 
right to practice freely its religious beliefs because it was forced to 
give UJ?. a valuable government benefit, i.e.1 its tax-exempt status and 
deductibility of contributions by donors, rn order to practice its re
ligion. 
Reversal by Fourth Circuit 

The U.S. Court of Appeals for the Fourth Circuit, in a 2-1 decision, 
reversed the District Court (Bob J()1'1,es University v. United Sta;tes, 
639 F.2d 147 (4th Cir. 1980) ). The Fourth Circuit held that the rev
ocation of the University's tax-exempt status violates neither the stat
utory mandate of section 501 ( c) ( 3) nor the First Amendment of the 
Constitution. 

The Fourth Circuit rejected the District Court's conclusion that the 
University was entitled to tax-exempt status because it is a religious or
ganization under one of the enwnerated exempt purposes in section 
501 ( c) (3). The Court termed this a ''simplistic reading of the statute" 
and concluded that section 501 ( c) ( 3) must be viewed against its baok
ground in the law of charitable trusts. To be eligible for tax-exempt 
status, "an institution must be '-charitable' in the broad common sense, 
and therefore must not violate puiblic policy." 7 • 

The Fourth Circuit found that the University's racial policies 
violated clearly defined public policy, rooted in the Constitution 
and a series of U.S. Supreme Court decisions, condemning racial dis
crimination. The Court cited Rwnyon v. M cOrary, 427 U.S. 160 ( 1975), 
in which the Supreme Court held that, in a nonreligious setting, the 
equal right to contract provision, 42 U.S.C. § 1981, prohibits racial 
discrimination in private school admissions policies. The Court also 
cited equal protection cases, such as Loving v. Virginia, 388 U.S. 1 
(1967) (State law prohibiting interracial marriage unconstitutional), 
and McLmughlin v. Florida, 379 U.S. 184 (1964) (interracial cohabi
tation law held invalid). The Court held that the IRS was within its 
statutory authority in revoking the University's tnx-e.xem.pt status 

• The First Amendment to the Constitution, in part, provides : "Congress shall 
make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof * * * ." 

8 However, the Court stated that, even assuming the Univer~ity was an edu
cational organization, the revocation of its tax-exempt status was a violation 
of its free exercise rights. 

7 The Court cited Green v. Connally and stated that "this view finds additional 
support in the statutory framework itself: Section 170 of the Code, the com
panion provision to 501(c) (3), places the separately enumerated purposes in 
that section under the broad heading of 'charitable' and permits deduction of 
contributions made to organizations serving those purposes, 26 U.S.C. § 170 
(c) (2) (B) ." (639 F. 2d at 151 n. 6) 
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and stated that the IRS "nondiscrimination policy assures that Ameri
cans will not be providing indirect support for any educational orga
nization that discriminates on the basis of race." 

The Fourth Uircuit stated that the same public policy considerations 
apply in a religious setting. The Court cited Bob Jones University v. 
Jonnson, 396 F. Supp. 597 (D.S.C. 1974), aff!d (without published 
opinion), 529 F.2d 014 (4th Uir. 1974), which held that the Univer
sity·s then policy of excluding unmarried blacks required the termina
tion of Federal assistance programs to veterans at the University, 
under the provision of Title V 1 of the Civil Rights Act, 42 U.S.U. 
§ 2000d, forbidding such Federal assistance for discriminatory schools. 
' The Fourth Circuit addressed the District Court's opinion that tax 
exemptions and deductions are subject to public pohcy limitations 
only where an expenditure itself is illegal or is paid as a penalty for 
an unlawful act (see 1'ank 'l'nwk Rentals v. Uomm'r, supra). The 
Court stated that, "The Constitution commands that government not 
provide any form of tangible assistance to schools which discriminate 
on the basis of race. Norwood v. Harrison, 413 U.S. 455 (1973)." In 
Norwood, the Supreme Court held unconstitutional a State's textbook 
lending program to schools, including private schools that had ra
cially discriminatory policies. The Fourth Circuit also stated that, 
"The grant of tax exempt status to any institution necessarily con
fers upon it a kind of monetary benefit and constitutes a form of 
government support. Walz v. Tax Uommission, 397 U.S. 664, 674-75 
[ citation omitted J ( 1970). * * * This is not to say that the tax benefit 
turns the University's policy into government action for Equal Pro
tection Clause purposes. We do think, however, that government must 
'steer clear' of affording tax support to educational institutions that 
practice racial discrimination.'' ( 639 F .2d at 152, n. 7) 

The Fourth Circuit also rejected the University's claim that re
vocation of its tax-exempt status violated the First Amendment of 
the Constitution. The Court found that the burden imposed upon the 
University's ability to exercise its religion was not so great as to 
overcome the compelling interest of the government in eliminating 
all forms of racial discrimination. Assuming that the Unive1·sity's 
racially discriminatory policies are motivated by sincere religious 
beliefs, the Court noted that application of the IRS non-discrimination 
policy would not prohibit the University from adhering to its policies 
or force any individual to violate his beliefs. Finally, the Court con
cluded that the uniform application of the IRS non-discrimination 
policy to all religiously operated schools "avoids the necessity for a 
potentially entangling inquiry into whether a racially restrictive prac
tice is the result of a sincere religious belief." 

The dissenting judge in the Fourth Circuit generally agreed 
with the District Court's opinion that the U niversitv is a religious 
organization entitled to exemption under section 50i ( c) ( 3) since it 
qualifies under one of the exempt purposes enumerated in that statute. 
That judge viewed the case as one of "first impression:' raising the is
sue of whether public policy favoring freedom of religion as expressed 
in the First Amendment is to be limited by public policy against in
direct government support of educational institutions that discrimi
nate on the basis of race. He found nothing to show that the two 
policies may not exist "side by side," stating that "There is no reason 
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I know of that the policy favoring non-discrimination is so strong that 
it will not admit the existence of a religious organization which does 
in fact discriminate." 

B. Goldsboro Christian Schools, Inc. Case 

Background 
Goldsboro Christian Schools, Inc. (the "School") · was organized 

in 1963 as a nonprofit corporation exclusively for the purpose of op
erating a private, fundamentalist religious school in Goldsboro, North 
Carolma. The School is affiliated with the Second Baptist Church of 
Goldsboro, which has provided both physical facilities and monetary 
support to the School since its founding. Since its establishment, the 
Scl1ool has maintained a racially discriminatory admissions policy, 
denying admission to blacks on the basis of its religious beliefa. 

'l'he t,chool never received a determination by the IRS that it was 
an organization qualified for tax exemption and other tax benefits 
under section 501(c) (3). On audit for the years 1S69-72, the IRS 
determined that the School was not qualified under section 501 ( c) ( 3) , 
and, therefore, was required to pay Federal social security and unem
ployment taxes for those years. The School then paid these taxes with 
respect to one employee ±or the years 1969-72 and filed a refund suit 
in the U.S. District Court for the Eastern District of N ortb. Carolina 
to recover $3,459.93 i"l taxes paid. The Government counterclaimed 
against the School to recover approximately $160,000 in unpaid Fed
eral social security and unemployment taxes for those years. 
Court decision 

The issue in the District Court was whether the School was a sec
tion 501 ( c) ( 3) organization so as to qualify for exclusion from these 
employment taxes. The Court held that private schools maintaining 
a racially discriminatory admissions policy violate clearly declared 
public policy of the United States and, therefore ID$ be denied the 
Federal tax benefits flowing from qualification under section 501 ( c) 
(3) ( Goldsboro Ohristi{JJn Schools, Inc. v. United States, 436 F.Supp. 
1314 (E.D.N.C. 1977)). 

In support of its decision, the District Court cited Green v. Oon
nal,ly, supra, and referred to Federal policy as expressed in the Thir
teenth and Fourteenth Amendments to the Constituti~n, Civil Rights 
Acts, and Brown v. Board of Education, supra, and its legal progeny. 
The District Court then stated : 

"Given this clearly declared federal policy against racial bars 
to educational institutions, it would be at least anomalous and 
unsoomly to confer federal tax benefits (having the purpose and 
effect of fostering and encouraging the organizations upon whom 
they are conferred) upon educational institutions which do, in 
fact, discriminate on racial grounds. Accordingly, Section 501 ( c) 
( 3) must be read as imposmg a general limitation prohibiting 
qualification for educational organizations that do practice racial 
discrimination." ( 436 F.Supp. at 1319) 

The School argued that its racially discriminatory admissions policy 
is based on reli21-ous belief and that denial of qualification under 
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section 50l(c) (3) would vio]ate the First Amendment to the Con
stitution. Applying tests established by the Supreme Court in this 
area, the District Court concluded that (1) there is a legitimate secu
lar pu~ose for ·denying tax exemptions to schools practicing racial 
discrimmation, (2) the general across-the-board denial of tax benefits 
to such schools is~essentially neutral, in that its principal or primary 
effect cannot be viewed as either enhancing or inhibiting religion, and 
(3) the policy patently avoids excessive government entanglement 
with and, in fact, prevents indirect government aid to, religion. 

The U.S. Court of Appeals for the Fourth Circuit, in an unpub
lished 2-1 opinion, affirmed the decision on the authority of its deci
sion in Bob Jones University v. United States, supro. 

C. Current Status of Cases 

In July 1981, both Bob Jones University and Goldsboro Christian 
Schools, Inc. filed petitions for writs of certiorari seeking U.S. legal
ity of the denial of their tax-exempt status. 

In September 1981, the Government filed a brief acquiescing in 
the request for certiorari. The Government argued that the Fourth 
Circuit correctly had held that the IRS acted within its statutory 
authority in revoking tax-exempt status under section 50l(c) (3). In 
its brief, the Government also argued that the IRS nondiscrimina
tion policy derives its force from the Congressional intent underlying 
the charitable exemption provisions of the Code and from "the federal 
government's commitment to the eradication of racial discrimination 
in education manifested both in the Constitution and in many federal 
statutes and the national policy prohibiting public subsidy of racially 
discriminatory educational institutions, whether public or private." 
The Government's brief stated that the Fourth Circuit correctly had 
concluded that "the unquestioned First Amendment right to free re
ligious belief and exerch:;e does not carry with it a guarantee of any 
person's or corporation's entitlement to tax-exempt status." 

On October 13, 1981, the Supreme Court granted certiorari in the 
two cases and orde1·ed consolidation. On January 8, 1982, the Govern
ment filed a Memorandum in the Supreme Court asking that the 
judgments of the Fourth Circuit Court of Appeals be vacated as moot. 

This l\iiemorandum stated that the Treasury Department has ini
tiated the steps necessary to provide Bob Jones University and Golds
boro Christian Schools, Inc. with tax-exempt status and to refund 
to them the Federal social security and unemployment taxes in dis
pute. The Memorandum stated, further, that the Treasury D~part
ment has commenced the process necessary to revoke certain published 
IRS rulin~ relating to denial of tax-exempt status to private schools 
with racially discriminatory policies. 

On January 14, 1981, Bob Jones University and Goldsboro Christian 
Schools, Inc. each filed a :Memorandum in the Supreme Court sup
porting the position of the Government that the Fourth Circuit's 
decisions be vacated as moot. 



VI. ADMINISTRATION LEGISLATIVE PROPOSAL 

General provisions 
The Administration has proposed legislation to · prohibit tax

exempt status for private, nonprofit educational organizations that 
have racially discriminatory policies. 

Specifically, under the Administration proposal, an organization 
that normally maintains a regular faculty and curriculum ( other than 
an exclusively religious curriculum) and that normally has a regular
ly enrolled body of students in attendance at the place where its edu · 
cational activities are regularly carried on will not be exempt from 
tax if the organization has a racially discriminatory policy. 

Under the proposal, such an organization would have a racially 
discriminatory policy (and therefore be denied exemption) if (1) it 
refuses to admit students of all races to the rights, privileges, programs, 
and activities generally accorded or made available to students by that 
organization, or if (2) it refuges to administer its educational policies, 
admissions.policies, scholarship and loan programs, athletic programs, 
or other programs administered by the organization in a manner that 
does not discriminate on the basis of race. 
Religious schools 

The proposal contains a special rule for religious schools. Under this 
special rule, an admissions policy of a school, or a program of religi
ous trainin~ or worship of a school, that is limited, or grants prefer
ences or priorities, to members of a particular religious organization 
or belief generally would not be a racially-discriminatory policy. How
ever, if such policy, program, preference, or priority is based upon race 
or upon a belief that requires discrimination on the basis of race, tax
exempt status would be unavailable. 
Deductibility of contributions 

Finally, the proposal would deny deductions for contributions to 
organizations maintaining schools with racially discriminatory 
policies. This denial of deduction would apply with respect to incomP.. 
estate, and gift taxes. 
Effective date 

The Administration proposal would be effective as of July 10, 1970 
( the date of the IRS news release announcing its racial nondiscrimina
tion policy as to tax-exempt status). 
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