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INTRODUCTION

The Subcommittee on Private Pension Plans and Employee Fringe
Benefits of the Senate Finance Committee has scheduled a public hear-

ing on legislative proposals relating to Pension Benefit Guaranty Cor-
poration plan termination insurance for multiemployer pension plans

(S. 1076 and H.R. 3904) on March 18, 1980. The bill S. 1076 has been
jointly referred to the Senate Committees on Finance and Labor and
Human Resources. H.R. 3904 has been jointly referred to the Com-
mittee on Ways and Means and the Committee on Education and
Labor. H.R. 3904 was ordered reported with amendments by the Com-
mittee on Education and Labor on January 30, 1980, after being
marked up by the Subcommittee on Labor-Management Relations on
December 13, 1979. (The Committee on Ways and Means held a public

hearing on H.R. 3904 on February 19, 1980, and began its markup of

the bill on March 12, 1980.) ,^

In connection with the Finance Subcommittee hearing, the staff of '0^

the Joint Committee on Taxation has prepared this pamphlet, provid- |^-,

ing a detailed description of H.R. 3904 as amended by the Education ||-*|

and Labor Committee. The first part of the pamphlet is an overview. ^"

The second part is a summary of the bill. This is followed by a more
detailed explanation of the provisions of the bill, including an indica-

tion of present law treatment as well as estimated revenue effects. 'i
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I. OVERVIEW

The Employee Retirement Income Security Act of 1974 (ERISA)
established a program of insurance for employee benefits under most
tax-qualified, private, domestic, defined benefit pension plans.^ Tlie

program is administered by the Pension Benefit Guaranty Corpora-
tion (PBGC), a corporation within the Department of Labor. The
Board of Directors of the PBGC consists of the Secretary of Labor
(Chairman), the Secretary of the Treasury, and the Secretary of

Commerce.
The PBGC maintains a trust fund and a revolving fund for insur-

ance of benefits under terminated multiemployer defined benefit pen-
sion plans (multiemployer plans) , as well as a trust fund and a revolv-

ing fund for insurance of benefits under other terminated defined bene- i

fit pension plans (usually referred to as "single-employer plans").

The PBGC is not "on budget" and the United States is not liable for
debts of the PBGC.
The insurance program (referred to as "termination insurance") is

funded by (1) premiums paid by plans, (2) assets of plans that have
terminated with insufficient funds to provide insured benefits, (3) pay-
ments by employers who maintained plans which terminated with
insufficient funds to provide insured benefits, and (4) earnings on
investments. Tlie funds maintained for multiemployer plans are the

sole source of guaranteed benefits under terminated multiemployer

«J
plans. Similarly, the funds maintained for single-employer plans are
the sole source of guaranteed benefits under sinffle-employer plans.

Sjjt Tender present law, the guarantee bv the PBGC of benefits under a

1^1
multiemployer plan is within the discretion of the PBGC until

'i.^i April 80, 1980. Beginning on May 1. 1980, the guarantee of these bene-

ic5[ fits becomes mandatory.
** The bill (H.R. 8904) , as approved by the House Committee on Edu-

cation and Labor, would provide a new definition for the term "multi-
employer plan," impose liability for unfunded benefits upon employ-
ers who withdraw from a multiemployer plan and allow a deduction
for payments of the liability, permit multiemployer plans in financial

distress to reduce benefits for workers, retirees, and beneficiaries, im-
I pose additional funding requirements for multiemployer plans, pro-

I vide new rules for mergers and transfers of assets involving multi-

I employer plans, authorize the PBGC to provide financial assistance to

insolvent multiemployer plans, and provide new enforcement powers

I for the PBGC. In addition, the bill would increase premiums pavable

I to the PBGC bv multiemployer plans, make insurance of basic bene-
fits under multiemployer plans by the PBGC mandatory but modify
the level of plan benefits guaranteed bv the PBGC, and modifv the

rules relatin<T to employer liabilitv to the PBGC and the plan in the
event of the insolvency of or termination of a multiemplover plan. The
amendments made by the bill generally would be effective upon
enactment.

^ See ERISA sec. 4021, A defitied hetiefif pension plnn provides a specified level

of benefits for participants (e.g.. the Federal Civil Service Retirement plan). A
church pension is generally exempt from the insurance prosram nnle'^s the plan
has elected to be snb.iect to ERISA standards. Also, plans of certain professional
.service employers are excluded from the program.
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n. SUMMARY OF H.R. 3004

A« Title I of the Bill Relating to Amendments to Title IV
of ERISA

1. Findings and declaration of policy

The statement of policy included in ERISA does not specifically

provide that ERISA is for the purpose of encouraging the growth and

maintenance of multiemployer plans.

The policy of the bill, as declared therein, is to make specified

changes in the pension rules applicable to multiemployer plans (1) to

protect the interests of participants and beneficiaries in financially

distressed multiemployer plans, and (2) to encourage the growth and

maintenance of multiemployer plans.

2. Definition of multiemployer plan

Under present law, a plan is a multiemployer plan for a year if it is :^
maintained by more than one unrelated employer under a collective gj
bargaining agreement, if the plan meets Labor Department require-

igj
ments, and if (1) no employer makes more than 50 percent of the '2|

aggregate employer contributions for the year (unless a special rule

is satisfied), and (2) benefits for a participant's service while the

employer maintains the plan are payable without regard to the cessa-

tion of plan contributions by the employer. All corporations that are
i

members of a controlled group are treated as a single employer. ^

Under the bill, the test relating to proportionate employer con- ;|

tributions (the 50-percent test) and the test relating to continuity of **

benefits in the event of a cessation of employer contributions would be

deleted. The bill would provide that all trades and businesses (whether

or not incorporated) under common control would be considered a

single employer for purposes of counting the number of employers

maintaining a plan (this rule is the same as the rule for aggregation

of employers generally applicable under ERISA and related Code pro-

visions) .'in addition the bill would provide that a plan continues to be

a multiemployer plan after its termination if it was a multiemployer

plan for the plan year ending before its termination date.

A plan which is a single-employer plan under present law, and

which would otherwise be a multiemployer plan under the bill, would

generally be permitted to elect to retain its single-employer status. The

provision would apply upon enactment except that the present law

definition would be " continued for plan years beginning before

enactment.

3. Employer withdrawal liability, etc.

a. Withdrawal liability

Under present law, the liability of an employer under a multi-

employer plan ends when the employer withdraws from the plan pnless,

within 5 years after the withdrawal the plan terminates with msuffl-

(3)
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cient assets to provide benefits at the level guaranteed by the PBGC.
In the event of such a termination each employer who maintained the
plan during the 5-year period preceding the termination is liable to the

.,PBGC for a share of the insufficiency. An employer's liability is lim-

ited, however to 30 percent of its net worth.
Under the bill, an employer who totally or partially withdraws from i

a multiemployer pension plan would generally be liable for a portion

'

of the plan's unfunded benefit obligations determined as of the time
of withdrawal. Special provisions are included which relieve employers
in the building and construction or entertainment industry from with-
drawal liability in specified circumstances. A de minimis rule is also

'

provided. The bill has a basic method for computing withdrawal lia-

bility as well as several alternative methods which a plan could adopt.

'

Under the basic method, a plan's unfunded benefit obligations accumu- \

lated in years ending before February 28, 1979, would be allocated to

the employers who maintained the plan before that date and continued
to maintain the plan after February 27, 1979 until withdrawal. The
share of these unfunded obligations for which an employer would be

liable would genera,lly depend upon the employer's proportionate share

of contributions to the plan by all employers during the five plan years
\

preceding February 28, 1979. A change in unfunded obligations for a
'

year after February 27, 1979, would generally be allocated to with-

1 % drawing employers in proportion to their plan contributions for the

(Ji,
«: five plan years preceding the year of the change.

b. Merger or transfer of plan assets or liabilities

Under present law the rules relating to the merger or consolidation

of pension plans, or the transfer of assets or liabilities between plans

apply to multiemployer plans only to the extent prescribed by the

PGBC. To date the PBGC has not prescribed such rules.

The bill would require that a merger, etc., involving a multiemployer
plan meet certain standards designed to protect participant's benefits.

c. Plan reorganization

Under present law, (1) participant's benefits under financially

troubled multiemployer pension plans generally may not be reduced

by plan amendment, and (2) financially troubled plans are generally

subject to the same minimum funding standard as other plans.

Under the bill, certain financially troubled multiemployer pension

plans would be considered in a status of "reorganization." Once a plan

enters reorganization, (1) benefits under the plan, including benefits

of retirees, could be reduced to the level of benefits provided by the

plan 5 years earlier in certain circumstances, and (2) a minimum con-

tribution requirement, which could require greater employer contribu-

tions Avould generally apply to the plan. In the case of a plan which is

considered overburdened because it has a high proportion of retirees,

the additional funding required under the minimum contribution re-

quirement would be reduced by an overburden credit. The benefits of

retirees could not be reduced by a greater proportion than the benefits

of active employees. The bill requires that employees, employers, and
other interested parties be notified that benefits may be reduced and
contributions may be required to be increased to avoid excise taxes.



d. Financial (tssistance

Under present law, financial assistance from the PBGC is available

to a multiemployer pension plan only upon plan termination and, until

May 1, 1980, only at the discretion of the PBGC.
Under the bill, the PBGC would be required to provide financial

assistance to insolvent multiemployer plans which have not terminated
where the assistance is needed to enable the plans to pay basic benefits.

e. Enforcement
The bill includes provisions for appropriate legal relief, equitable

relief or both for parties affected by the bill's requirements. In addi-

tion, the bill would provide a civil penalty of up to $100 per day for

failure to provide any notice required under the bill.

4. Termination of multiemployer plans

Under present law, the time at which a plan terminates for pur-

poses of termination insurance, is generally determined by the respon-

sible officials of the plan. However, ERISA provides a procedure under
which the PBGC may institute proceedings to terminate a plan. If a
multiemployer plan terminates with insufficient assets to provide bene-

fits at the level guaranteed by the PBGC, the employers who contrib-

uted to the plan during the five years preceding termination are each --

liable to the PBGC for a proportionate share of the insufficiency. An '0\

employer's liability is limited to 30 percent of its net worth . ::^i

The bill would provide new rules for determining the date on which lisCJ

a multiemployer plan terminates.

In the case of a terminated plan from which all employers have not
withdrawn, the bill would require that employers who continue to

maintain the plan continue their plan contributions at the highest rate

applicable during the last two plan years ending on or before the date \

of termination. A reduction of contributions would be permitted, with ;

approval of the PBGC, where the plan is becoming fully funded. ^
The bill would authorize the PBGC to prescribe reporting require-

ments and rules for the administration of terminated multiemployer
plans where such reports or rules are needed to protect the interests

of plan participants or to protect the PBGC against unreasonable
losses.

5. Termination insurance premiums
Under present law, a multiemployer plan which is subject to the

termination insumace program is required to pay annual premiums
to the PBGC at the rate of $.50 per plan participant. The premium rate

may be changed by the PBGC with the approval of the Congress by a
concurrent resolution (such a resolution is required to be referred to

the tax committees and labor committees of the House of Representa-
tives and of the Senate) . Also, the PBGC is authorized to set premium
rates for insurance of nonbasic benefits and to develop a risk-related

premium schedule.

The bill provides that the annual per-participant premium for mul-
tiemployer plans would increase from the present $.50 rate to $2.60 over
a 9-year period. Under the bill, the premium would not apply more
than once per plan year where an individual participates in more than



one plan maintained by the same employer. Also, the bill continues

the authority of the PBGC to prescribe regulations under which the

premium rate for multiemployer plans will not apply to the same par-

ticipant in a multiemployer plan more than once for any plan year.

In addition, the bill modifies the authority of the PBGC to establish

alternative premium rates and b'ases for basic benefits (subject to Con-
gressional approval) by deleting specific restrictions on the computa-
tiemployer plans would increase from the present $.50 rate to $2.60 overy

tion of such premiums. Basic benefits consist of retirement benefits,!

with certain exclusions and limitations.
^

With respect to nonbasic benefits guaranteed under a multiemployer^

plan, the bill provides that premium rates prescribed by the PBGC,
may reflect any reasonable consideration that the PBGC determines to^

be relevant. Nonbasic benefits would be required to be guaranteed by
the PBGC only at the election of a plan. '

6. Multiemployer guarantees
ij

Since ERISA was enacted in 1974, the guarantee of employee bene-{

fits under terminated multiemployer plans has been within the discre- s

tion of the PBGC, subject to statutory standards. The guarantee of

benefits under single-employer plans is not discretionary. The guaran-j

tees, which are subject to the same maximum limits under multi-j

t: employer and single-employer plans, extend only to basic benefits >

t: (generally, vested retirement benefits) , determined before plan termi-
i

nation. Basic benefits are insured by the PBGC to the extent of thejj

lesser of $750. adjusted for inflation since 1974 ($1,159.09 for 1980) or y

a participant's average high 5-year compensation. The insurance of
|

benefits is generally phased-in over a five-year period. »

Multiemployer plans pay an annual per-participant premium of
$.50 to the PBGC. The insurance is not voluntary and is provided^
whether or not premiums are paid.

'

The bill would eliminate the PBGC guarantee of benefit levels in!

effect less than 5 years before a reduction of benefits by a plan in reor-
^

ganization or termination of a multiemployer plan. Also, benefits^

eliminated or cancelled because of the cessation of an employer's con-!

tributions to the plan would not be guaranteed by the PBGC.
J

Under the bill, the first $5 of monthly basic benefits earned per year
of a participant's service would generally be fully guaranteed and 70
percent of monthly barfc benefits in excess of $5 (up to ^15) would gen-
erally be guaranteed. The percentage for excess benefits would gen-

-

erally be reduced to 60 percent under plans which did not meet sped-
fied funding requirements. The guarantees would apply in the event
of the insolvency of a multiemployer plan. As under present law, the
bill would not extend guarantees to plan benefits of certain substantial
owners of an employer who maintains a terminated plan.
The bill continues the requirement of present law that PBGC pre-

mium increases must be approved bv the Congress. However, the bill

adds a new procedure for periodic Congressional review of premium
and guarantee levels. Tender the new procedure, if increased premiums
are needed to maintain guarantee levels, and the increased pi^miums
are not approved, guarantee levels would be reduced. Also, if premi-
ums are found to be in excess of the amount required to maintain guar-



antee levels, premiums could be reduced or guarantee levels could be
increased with Congressional approval.

The bill would authorize the PBGC to guarantee non-basic benefits

subject to terms and conditions imposed by the PBGC. Non-basic
benefits under a plan would be guaranteed only if the plan elected such
coverage.

The bill would limit the aggregate benefit provided by the PBGC
with respect to any participant to the same level provided by present

law except that, under PBGC regulations, financial assistance pro-

vided by the PBGC to a plan would be considered the provision of

guaranteed benefits.

7. Annual report of plan administrator

Under ERISA, a plan administrator is required to report the occur-

rence of specified reportable events to the PBGC. Also, the plan ad-

ministrator of a plan to which more than one employer contributes

is required to notify each substantial employer ajmually that it is a

substantial employer. In addition, repoits are required to be filed with

the payment of premiums (Form PBGC-1)

.

The bill would add a requirement that the annual report of a plan

administrator, with respect to a plan subject to termination insur-

ance, include such information with respect to the plan as the PBGC 'Z^

determines is necessary for enforcement purposes and that is required - ^;
by regulations. The bill provides that the information required may

gj
include (1) a statement by the plan's enrolled actuary relating to 5e
the value of plan assets and liabilities, and (2) a statement by the

plan administrator relating to withdrawal liability.

8. Contingent employer liability insurance

ERISA provides for a program designed to permit an employer
^

to insure against the contingent employer liability (up to 30 percent ^
of the employer's worth) arising out of the termination of a plan with ^
insufficient assets to provide benefits at the level guaranteed by the

PBGC. Under ERISA, the contingent employer liability insurance

(CELI) may be developed by the PBGC in conjunction with private

insurors. The PBGC is authorized to provide premium rates and col-

lect premiums under the CELI program. The CELI program has not

been implemented by the PBGC.
The bill would repeal the contingent employer liability insurance

provisions of ERISA for multiemployer plans and single-employer

plans.
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6. Titles II and III of the Bill Relating to Amendments >
f

to the Code and to Title I of ERISA

1. Minimum funding requirements

Under present law, a pension plan is required to meet a minimum
funding standard. The minimum funding standard for multiemployer
pension plans under present law is generally less stringent than the

standard applicable to single-employer pension plans.

Under the bill, the funding requirements applicable to multiemployer
pension plans would generally be conformed to those applicable to

single-employer pension plans under present law. (Of course, the

minimum contribution requirement imposed under the bill could in-'

crease the funding requirements of a multiemployer plan.)

2. Excise taxes

Under present law, an employer who maintains a plan to which the
ERISA minimum funding standard applies is subject to a two-tier
annual nondeductible excise tax on any accumulated funding de-

ficiency under the plan. (An accumulated funding deficiency is the
amount by which plan contributions fall short of the contributions re-

quired under the minimum funding standard of ERISA.) The initial

tax is 5 percent of the deficiency. If the deficiency is not corrected
within a correction period, an additional excise tax equal to 100 per-
cent of the deficiency is imposed. Present law provides administra-
tive discretion to reduce funding requirements (within limits) in the
event employers are experiencing temporary financial distress.

Before issuing a notice of deficiency under this provision, the In-
ternal Revenue Service is required to notify the Secretary of Labor
and afford the Secretary of Labor an opportunity to (1) require the
responsible employer to eliminate the deficiency and (2) to comment
on the imposition of the tax.

The bill would conform the penalty excise tax provisions relating to
the ERISA funding standard to the plan reorganization provisions
of the bill by changing the accumulated funding deficiency of a plan
in reorganization (the amount to which the excise tax applies) to the
reorganization deficiency computed under the bill. The bill would
also provide that in the case of a multiemployer plan in reorganization,
the notice issued by the Internal Revenue Service to the Secretary of
Labor Avith respect to a notice of deficiency for a tax on an accumulated
funding deficiency, and the opportunity to comment on the imposition
of the tax, would be provided to the PBlGr'C.

8. Deductibility of employer liability payments
Under present law, an employer is allowed a deduction for a con-

tribution to a qualified pension plan for its employees. The deduction
is generally allowed (within limits) in the taxable year for which the
contribution is made. Payments of employer liability under the ter-
mination insurance program are treated as employer contributions.

(8)



The bill would allow a deduction for amounts paid by a taxpayer
under the employer liability provisions of the termination insurance
program without regard to the usual limitations on employer deduc-
tions for contributions to a defined benefit pension plan. Special rules
are provided which would allow a taxpayer a deduction for employer
liability payments where the taxpayer's liability arises out of the liabil-

ity of an employer who is a member of the same controlled group of
companies that includes the taxpayer.



4. Minimum vesting requirements
Under present law, pension plans are required to meet certain min-

imum vesting standards designed to assure that, with very limited ex-
ceptions, where vesting under a plan depends upon the extent of an
employee's service with an employer, all of the employee's service
with that employer is taken into account for vesting purposes.
Under the bill, years of service with an employer completed by an

employee after that employer has withdrawn from a multiemployer
plan would not be required to be taken into account in determining the
employee's vesting under the plan. Also, years of service completed by
an employee before the employer was required to contribute to the

I
plan could be disregarded if the employer later withdrew from the

^ plan.

Q
(10)
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III. PRESENT LAW AND EXPLANATION OF PROVISIONS

A. Findings and Declaration of Policy (Sec. 3 of the Bill)

The statement of policy included in ERISA does not specifically pro-

vide that ERISA is for the purpose of encouraging the growth and
maintenance of multiemployer plans.

The policy of the bill, as declared therein, is to make specified

changes in the pension rules applicable to multiemployer plans (1) to

protect the interests of participants and beneficiaries in financially

distressed multiemployer plans, and (2) to encourage the growth and
maintenance of multiemployer plans.

B. Definition of Multiemployer Plan (Sees. 108(d), 206, and 302

of the Bill and Sec. 414(f) of the Code, and Sec. 3(37) of ERISA)

Present law -
Under present law, a plan is a multiemployer plan for a year if (1) CJ;

more than one employer is required to contribute to the plan, (2) the ^;,

plan is maintained pursuant to a collective bargaining agreement be- ^I|^

tween employee representatives and more than one employer, (3)

the amount of contributions made under the plan for the year by each

employer is less than 50 percent of the aggregate employer contri-

butions for that year (unless a special rule is satisfied), (4) benefits

under the plan are payable to each participant without regard to the
^

cessation of contributions by the employer of the participant except to
g

the extent the benefits accrued because of service with the employer
before the employer was required to contribute to the plan, and (5)

the plan satisfies other requirements imposed by Labor Department
regulations.^

All corporations, which are members of a controlled group of cor-

porations, are treated as a single employer iii determining the status

of a plan as a multiemployer plan for purposes of the tax law.

Explanation of provisions

Under the bill, the test relating to proportionate employer contri-

butions (the 50-percent test) and the test relating to continuity of

benefits in the event of a cessation of employer contributions, would
be deleted. The bill would provide that all trades and businesses

(whether or not incorporated) under common control would be con-

sidered a single employer for purposes of testing the status of a plan

as a multiemployer plan. In addition, the bill would provide that a

plan continues to be a multiemployer plan after its termination if it

was a multiemployer plan for the plan year ending before its termina-

tion date.

Si

^ See DOL Regs. § 2510. 3-37.

(11)
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A plan which is not a multiemployer plan under present law and has
paid PBGC premiums for at least 3 years as a single-employer plan
would be permitted to elect to retain its status as a single-employer

plan where the plan would otherwise be a multiemployer plan under
the bill.

Effective date

The provision would apply upon enactment except that the pres-

ent law definition would be continued for plan years beginning before
enactment.



C. Employer Withdrawal Liability, Etc. (Sees. 104 and 108 of the
Bill, Sees. 411 and 412 of the Code, and Sees. 4201-4203, 4221-
4224, 4241-4245, 4261, 4281, 4301 and 4302 of ERISA)

Present law

ETnployer liability

Under present law, if an employer maintained or contributed to a

multiemployer plan (or other plan to which more than one employer
contributes) during the 5-year period preceding the termination of

the plan, and if the plan terminates with insufficient assets to provide

benefits at the level guaranteed by the PBGC, the employer is liable to

the PBGC for a share of the insufficiency. The insufficiency is generally

allocated to employers on the basis of each employer's proportionate

ishare of the total contributions required under the plan during the

6-year period. The liability of any particular employer, however, is

limited to 30 percent of that employer's net worth (before taking the

liability to the PBGC into account).^ In addition, if a "substantial ^
employer" withdraws from a plan to which more than one employer gl
contributes, the employer is required to pay to the PBGC (or to post a gj
bond for payment of) an amount equal to the employer's share of the ^h
insufficiency which would arise if the plan were to terminate. The pay-

ment is returned to the employer (or the bond is cancelled) if the plan

does not terminate within 5 years after the withdrawal. Under present

law, an employer is a substantial employer for a plan year if the em- i

ployer's contributions during ( 1 ) each of the two preceding plan years, \

or (2) both the second and third preceding plan years were at least |
equal to 10 percent of the total contributions paid to the plan for each

of such years.^

In the case of a plan to which only one employer contributes, lia-

bility for an insufficiency is allocated in full to that employer, subject

to the "30 percent of net worth" limit. The substantial employer rules

do not apply in such a case.^

Mergers^ transfers, etc.

Under the Code and under the nontax provisions of ERISA, a plan

is not permitted to merge or consolidate with, or transfer its assets or

liabilities to, another plan unless certain conditions are met. The ap-

plicable conditions require that the benefits which each participant m
the plan would receive if the plan were to terminate immediately

after the merger, etc., will not be less than the benefits the participant

would receive under the merged plan if that plan terminated immedi-

ately before the merger, etc.

In the case of a multiemployer plan, the merger, etc. rule is appli-

cable only to the extent determined by the PBGC. Thus far, the

^ See ERISA sees. 4062 and 4064.
" See ERISA sees. 4001(a) (2) and 4063.
* See ERISA sec. 4062.

(13)
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PBGC has not prescribed rules for determining the extent to which
the merger, etc., rules are applicable to multiemployer plans.

Explanation of provisions

In general

Under the bill, an employer who withdraws from a multiemployer
plan generally would be liable to the plan for the portion of the plan's

unfunded benefit obligations (if any) assigned to the employer.

The bill would provide four alternative methods, any of which a plan
could consistently use to determine this liability. In addition, a plan
could devise its own method of computation subject to the approval
of the PBGC.
/. Definition of withdrawal

a. Complete withdrawal

The bill would treat an employer as withdrawing from a multi-

employer plan when the employer (1) permanently ceases to have an
obligation to contribute under the plan, or (2) permanently ceases all

covered operations under the plan. A withdrawal would not occur,

however, where an employer ceases to exist by reason of a change in

form or structure, as long as the employer is replaced by a successor

employer and there is no interruption in the employer's contributions

to the plan or the employer's obligations under the plan. In addition,

a withdrawal would not take place merely because an employer sus-

pends making plan contributions during a labor dispute which in-

volves its employees.
Generally if a withdrawal occurs, the date of the withdrawal

would be considered to be the last day of the plan year in which the

employer permanently ceased to have an obligation to contribute under
the plan or permanently ceased all covered operations under the plan.

Under special circumstances the date of the withdrawal of an employer
who has an obligation to contribute under a plan for work performed
in the building and construction industry or in the entertainment in-

dustry would oe the date on which the employers obligation to con-

tribute under the plan ceased.

With respect to an employer who has withdrawn from a multi-

employer plan and who subsequently resumes covered operations

under the plan or renews an obligation to contribute to the plan, the

PBGC would have the power to prescribe regulations for the plan to

reduce or waive withdrawal liability. In addition, the PBGC could

prescribe regulations or a procedure by which the plan could be

amended to provide rules for the reduction or waiver or withdrawal
liability with respect to such an employer.

h. Partial withdrawal

Under the bill, an employer would become subject to withdrawal
liability in some cases in the event of a partial withdrawal ; that is,

where the employer neither completely ceases to have an obligation to

contribute under the plan nor permanently ceases all covered opera-
tions under the plan. TTnder the bill, a partial withdrawal would arise

because of the occurrence of any of several specified events which
could significantly decrease the employer's obligations for contribu-
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tions under the plan. Under the bill, a partial withdrawal would

occur

—

(1) if the number of contribution base units {e.g., hours

worked) with respect to which the employer is required to con-

tribute under the plan for each of three consecutive plan years

is less than 40 percent of the number of contribution base units

with respect to which the employer was obligated to contribute

under the plan for any one of the five plan years preceding the

three-year period

;

(2) if, because the employer ceased substantially all of its

covered operations at one or more facilities, the number of con-

tribution base units with respect to which the employer is re-

quired to contribute under the plan for the plan year is less than

75 percent of the number of contribution base units with re-

spect to which the employer is required to contribute under the

plan for any of the preceding five plan years ; or

(3) if an employer who is required to contribute to a plan

under several collective bargaining agreements ceases to have

an obligation to contribute under at least one but not all of the

agreements.

The liability which an employer incurs in the case of a partial

withdrawal is to be a pro rata portion of the liability which the g
employer would incur in the event of a complete withdrawal on the idt_

same date. While a plan, subject to PBGC approval, would generally
^jj;

be permitted to devise its own formula for determining withdrawal •^*»

liability, the bill would provide that there would be no obligation

for withdrawal liability in the case of a partial withdrawal of an
employer who is responsible for less than two percent of the con-

tributions to the plan in the five-year period preceding the with-

drawal, except where the plan specifically provides for liability in
|

such a case. g
Generally, whenever an event giving rise to a partial withdrawal

occurs, the date of the partial withdrawal would be the last day of

the plan year in which the event takes place. If a partial withdrawal
takes place under the 3-year/40-percent rule described above, the

first plan year of the 3-year period would be considered the year in

which the employer partially withdrew.
The bill provides rules under which an employer will have no

further liability on account of partial withdrawal or will have a

reduction in that liability where the number of the employer's con-

tribution base units later increases.

c. Construction etc., industry exception

In the case of certain plans under which an employer has an ob-

ligation to contribute for work performed in the building and con-

struction industry, a withdrawal is considered to take place only if

an employer ceases to have an obligation to contribute imder the plan,

and ( 1 ) continues to perform work in the geographic area covered by
the employer's bargaining agreement, of the type for which contribu-

tions were previously required, or (2) resumes work in the geographic
area within five years after the date the employer's obligation to con-

tribute under the plan ceased without renewing such obligation, if,
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when the employer resumes work, (i) other employers have an obliga-

tion to contribute under the plan, and (ii) the plan would have per-

mitted the employer to contribute.

An employer contributing to a, plan is subject to these special rules

only if substantially all of the employees for whom the employer has
an obligation to contribute perform work in the building and construc-

tion industry, and (1) the plan covers primarily employees in the

building and construction industry, or (2) the plan is amended to pro-
vide that the rules apply to employers with an obligation to contribute
for work performed in the building and construction industry. Simi-
lar rules would apply to multiemployer plans in the entertainment
industry.

The partial withdrawal rules apply to an employer subject to the
special building and construction industry rules only where the em-
ployer so substantially reduces its involvement with a plan that the
employer's continuing obligation to make contributions is for only a
token portion of its work of the type for which contributions to the
plan are required in the craft and area jurisdiction of the relevant col-

lective bargaining agreement.

d. De minimis rule

In any case where the withdrawal liability of an employer would
be less than the greater of (a) $25,000, or (b) 0.75 percent of the plan's

unfunded benefit obligations determined as of the close of the plan
year immediately preceding the withdrawal, the bill would not impose
any withdrawal liability on the employer. A plan could provide, how-
ever, for a lower de minim,'us amount or for no de m,inim,is amount.
The de minimus rules under the bill would not apply to an employer

who withdraws from a plan in a plan year in which substantially all

employers withdraw, or to an employer who withdraws under an
iSI agreement or arrangement under which substantially all employers

withdraw from the plan in one or more plan years. Where substantially

all employers withdraw from a plan within a period of three plan

years, it would be presumed that such an agreement or arrangement

exists unless the contrary is shown by a preponderance of the evidence.

e. Exception for new employers

The bill would provide a rule under which an employer first enter-

ing a plan would not be subject to withdrawal liability, either in the

case of a complete withdrawal or a partial withdrawal, if certain con-

ditions are met. The applicable conditions are as follows

:

a. The employer was first obligated to make plan contributions

after the date of enactment of the bill

;

b. The employer was not required to make plan contributions

for more than the lesser of (1) six consecutive plan years preced-

ing the date of withdrawal or (2) the number of years required

for vesting under the plan

;

c. for each plan year for which contributions by the employer
were required, the required contributions were less than 2% of

all employer contributions to the plan for the plan year
;

d. the plan does not cover primarily employees in the building
and construction industry ; and

e. the employer did not previously have the benefits of this

exception with respect to the plan.

>•£
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In addition, the exception would apply only if (1) the plan is amended
to provide for its application; (2) the plan provides that benefits of

participants accrued on the basis of service before the employer was
required to contribute to the plan will not be payable if the employer
ceases contributions to the plan and (3) the ratio of plan assets to

benefit payments during the plan year preceding the first plan year
for which the employer was required to make plan contributions was
at least 8 to 1.

2. Computation of withdrawal liability

a. Basic method

The basic method for computing withdrawal liability would draw
a distinction between employers who contributed to a plan for a plan
year ending before February 28, 1979, and employers who did not con-

tribute to the plan for such a year. As to employers which contributed

to a plan for such a year the bill would compute withdrawal liability

(1) with respect to the unfunded benefit obligations * of the plan at-

tributable to those years, as well as (2) with respect to changes in the

unfunded benefit obligations of the plan for plan years ending on or

after February 28, 1979, in which the employer was required to contrib-

ute to the plan. In the case of an employer who was not required to con-

tribute to the plan for a plan year ending before February 28, 1979, the
;^

employer's withdrawal liability would be computed solely with refer- 3l{'

ence to changes in the unfunded benefit obligations under the plan in j^i,

plan years ending on or after February 28, 1979, in which the employer jjl

was required to contribute to the plan. The basic method would apply
unless a plan adopted one of the alternative methods.
In particular, withdrawal liability under the basic method would

be divided into two parts, as follows

:

(1) liability with respect to changes in benefit obligations for
^

plan years ending on or after February 28, 1979, in which the i)

employer was obligated to contribute under the plan ; and ^

(2) liability with respect to benefit obligations for plan years

ending before February 28, 1979.

In the case of an employer who was not required to contribute to a plan
until the first plan year ending on or after February 28, 1979, the

second component of withdrawal liability would not apply.

The portion of an employer's withdrawal liability attributable to

plan years ending after February 28, 1979, would be computed in sev-

eral steps, as follows

:

( 1 ) The first step is to determine what is known as the "change
in the plan's unfunded benefit obligations" for each plan year
ending on or after February 28, 1979. Under the bill, this amount
would be calculated for each plan year as the difference between
(a) the unfunded benefit obligations as of the end of the plan year,

and (b) the sum of (i) the unfunded benefit obligations on the last

day of the last plan year ending before February 28, 1979, re-

duced by five j^ercent for each succeeding plan year, and (ii) the

sum of the unamortized amount of the change in unfunded bene-

3

* Generally, the term "unfunded benefit obligations" is intended to mean the

plan's unfunded liability for vested retirement benefits (including early retire-

ment benefits. Social Security supplements, and disability benefits).
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fit obligations for each plan year ending on or after February 28,

1979, and preceding the plan year.

(2) The second step is to determine what is known as "the un-

amortized amount of the change in a plan's unfunded benefit

obligations for a plan year'". This is determined by reducing the

change in a plan's unfunded benefit obligations for a plan year

(determined under step (1)) by five percent for each succeeding

plan year.

(3) The third step is to calculate the employer's "propor-

tional share of the unamortized amount of the change in the

unfunded benefit obligations" for each plan year involved. This

is laccomplished by multiplying the unamortized amount of the

change for each plan year, determined as of the end of the plan
year in which the employer withdraws from the plan, by a frac-

tion. The numerator of the fraction is the sum of contributions

which the employer was required to make to the plan for the year
of the change and for the preceding four plan years. The denomi-
nator of the fraction is the sum of contributions which all em-
ployers made to the plan for the year of the change and for the

preceding four plan years.

(4) The final step is to add up the employer's proportional

tj;; share of the unamortized amount of the change in the plan's un-
C|| funded benefit obligations for each of the plan years. This
*:)[ total is the employer's proportional share of the unamortized

'

";;i amount of the change in the plan's unfunded benefit obligation.*

I for all plan years ending on or after February 28, 1979.

The portion of an employer's withdrawal liability with respect to

plan years ending before February 28, 1979, would be determined by
multiplying (1) the amount of the unfunded benefit obligations under
the plan as of the last day of the last plan year ending before Febru-
ary 28, 1979, reduced by five percent for each succeeding plan year, by
(2) a fraction. The numerator of the fraction is the sum of contribu-
tions which the employer was required to make to the plan for the last

five plan years ending before February 28, 1979. The denominator of
the fraction is the sum, for the same five plan years, of plan contribu-

tions made by all employers who (a) had an obligation to contribute
under the plan for the first plan year ending on or after February 28,

1979, and (b) had not withdrawn from the plan before February 28,

1979.

The plan's unfunded benefit obligations may be increased by (1) the
present value of an uncollectible withdrawal liability if the plan spon-
sor determines the withdrawal liability to be uncollectible, and (2) an
amount equal to an employer's withdrawal liability if the plan sponsor
determines that the employer is no longer liable for the withdrawal
liability.

h. First altemath'e method
The first alternative method would also draw a distinction between

employers who contributed to a plan for plan years ending before
February 28, 1979, and employers who did not contribute to the plan
for such years. As in the case of the basic method, only employers who
contributed for years ending before February 28, 1979 would have
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their withdrawal liability computed with reference to unfunded bene-

fit obligations under the plan attributable to such years. Other em-
ployei'S would have their withdrawal liability computed solely with
reference to the plan's unfunded benefit obligations attributable to

plan years ending on or after February 28, 1979. However, unlike the
basic method, under the first alternative method, an employer's with-
drawal liability would be based on the aggregate change in unfunded
benefit obligations with respect to all plan years ending on or after

February 28, 1979, rather than on the change in unfunded benefit

obligations for each separate plan year for which the employer was
required to contribute to the plan.

In particular, the first component of withdrawal liability under the
first alternative method would be obtained by multiplying (1) the
plan's unfimded benefit obligations as of the end of the last plan
year ending before February 28, 1979, reduced as if that amount were
being amortized thereafter in level annual installments over 15 years,

by (2) a fraction. The numerator of the fraction is the sum of the
plan contributions required of the employer for the last plan year
ending before February 28, 1979, and for the preceding four plan
years. The denominator of the fraction is the sum of the contribu-
tions by included employers made for that period of five plan years. ^
An employer is included if (1) the employer was required to con-

gj,

tribute to the plan for the first plan year ending on or after Febru- d^
ary 28, 1979, and (2) the employer had not withdrawn from the plan
before that date.

The second component of withdrawal liability under the first al-

ternative method would be obtained by computing the excess of the
plan's unfunded benefit obligations (as of the last day of the plan year
in which the employer withdraws) over the sum of (1) the value on
such date of all outstanding claims for withdrawal liability which can \.

reasonably be expected to be collected and (2) the plan's unfunded ^
benefit obligations as of the last day of the last plan year ending before
February 28, 1979 (as reduced by 15-year amortization) and multiply-
ing such excess by a fraction. The numerator of the fraction is the total

amount required to be contributed by the employer for the last plan
year ending before withdrawal and for the four preceding plan years.

The denominator of the fraction is the total amount contributed by
all employers for those five plan years, increased by employer con-
tributions for earlier periods that are collected during the five plan
years, and reduced by the contributions made by any employer who
withdrew from the plan during any of the five plan years.

c. Second alternative metliod

The second alternative method for computing withdrawal liability

would draw no distinction between employers who were required to
contribute to a plan for plan years ending before February 28, 1979,
and employers who were required to contribute only for plan years
ending on or after February 28, 1979. Accordingly, employers in both
categories would have their withdrawal liability computed with refer-

ence to all of a plan's unfunded benefit obligations.

Under this method, withdrawal liability would be determined by
multiplying (1) the plan's unfunded benefit obligations as of the

58l
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end of the plan year of the withdrawal, reduced by the value of certain
outstanding claims for withdrawal liability, by (2) a fraction. The
numerator of the fraction is the amount which the employer was re-

quired to contribute to the plan for the five plan years preceding the
plan year of the withdrawal. Th^^ denominator of the fraction is the
total amount which all employers actually contributed to the plan for
the same five-year period, with certain adjustments.

d. Third alternative method
The third alternative method would take a substantially different

type of approach to computing withdrawal liability. Rather than de-

termining the liability based upon the employer's share of plan contri-

butions during the five-year period, the method is intended to compute
the portion of the plan's unfunded benefit obligations which are attrib-

utable to service of plan participants with the employer. In addition,
the plan's unfunded benefit obligations which are not attributable to

any present employer would also be computed. A portion of those "un-
attributable obligations" would then be allocated to the employer. This
would generally be done by attributing portions of the unfunded bene-
fit obigations to each employer in accordance with specified rules al-

though another type of allocation may be permissible under PBGC
^,

regulations. An employer's withdrawal liability would then be deter-

JJJi
mined as the sum of (1) the portion of the plan's unfunded benefit

j
J

3]

obligations which are attributable to a plan participant's service with
I •;•! the employer, and (2) the portion of "unattributable obligations"

'i

•' which is allocated to the employer.
*'

e. Other methods

|i»g The bill would authorize the PBGC to prescribe by regulations a
i!jp procedure by which a plan may adopt other methods for determining

';:l| withdrawal liability. The PBGC, before approving any such method,
m||! would be required to determine that the method would not signifi-
*

'

oantly increase the risk of loss to the PBGC. In addition, the PBGC
would be authorized to prescribe standard approaches for alternative
methods for which approval would either not be necessary or would be
necessary only under a modified procedure. Any such alternative

method would be required to allocate to employers all of the plan's

unfunded benefit obligations.

In determining an employer's withdrawal liability imder the ba«ic

method or any of the alternative methods, if the method specifies the
use of a five-year period in the numerator or denominator of a fraction,

the plan could provide instead for the use of a period of more than five,

but not more than 10, plan years, unless PBGC regulations provide
otherwise.

3. Payment of withdrawal liability

a. In general

An employer who withdraws from a multiemployer plan would be
required to pay its withdrawal liability to the plan in accordance
with a payment schedule to be determined by the plan sponsor imder
standards set forth in the bill.* As soon as practicable after a with-

*The plan sponsor of a multiemployer plan is generally a Joint Board of

Trustees which administers the plan.
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drawal, the plan sponsor would be required to notify the employer of

(1) the amount of withdrawal liability, and (2) the payment schedule.

In addition, the plan sponsor would be required to demand that the
employer make payment of withdrawal liability in accordance with
the payment schedule.

In calculating the payment schedule, the plan sponsor would com-
pute the annual payment under a formula set forth in the bill which
would be payable over the period of years needed to amortize the lia-

bility or 30 years if less. The amount of each annual payment under
the formula would be determined as the product of two amounts. The
first amount would be the average number of contribution base units

(e.^., hours worked, tons of coal mined) for the three years during the

period of 10 plan years, ending with the plan year in which with-
drawal occurs, in which the number of units was the highest. The sec-

ond amount would be the highest contribution rate {e.g.^ cents per
hour) which the employer had an obligation to contribute under the

plan during the period of 10 plan years ending with the year of

withdrawal.
However, with respect to the first amount, a plan could be amended

to provide that for the first plan year ending on or after February 28,

1979, the number "5" is substituted for the number "10" and is in-

creased by one for each succeeding plan year until it becomes 10.

For example, assume that an employer's withdrawal liability is $1 ^!

million and that the plan's valuation rate of interest is 6 percent. gj
Assume that in the 3 years for which the contribution base units «^Ci

were the highest during the 10 most recent plan years during which
the employer was obligated to contribute to the plan, the number of

such units were 80,000 hours, 85,000 hours and 90,000 hours respec-

tively, and that during the last ten plan years the highest contribution

rate applicable to the employer under the plan was 75 cents an hour. i

The product of 85,000 hours (the average of 80,000, 85,000, and 90,-
|

000) and 75 cents an hour is $63,750. This would result in the amorti-

zation of the liability over approximately 49 years. Because the 49-

year schedule is longer than 30 years, the employer would be liable

to the plan for 30 annual payments of $63,750.

In the event that a multiemployer plan terminates upon (1) with-

drawal of all employers in the plan or (2) withdrawal of substantially

all employers in the plan pursuant to an agreement or arrangement to

withdraw, the annual amount of withdrawal liability payable by each
employer would be computed without regard to the 30-year limit. Thus
in the above example, if all employers were to withdraw, the liability

of the employer would be $63,750 a year for approximately 49 years.

In the case of "partial withdrawal," withdrawal liability payments
are to be made in the same fashion as in the instance of a complete
withdrawal, but the amount payable would be only a pro rata portion

of the payment required in the case of a complete withdrawal.

h. Time for paynnent

Payment of withdrawal liability would begin no later than 60 days
after the date on which a demand for payment is made by the plan
sponsor. Under the bill, pavmonts would generally be made in four
equal quarterly installments unless a particular plan provided for
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payment at other intervals. In any case where payment is not made
when due, the bill would require interest to accrue with respect to the
unpaid amount based on the prevailing market rate.

An employer would be permitted to prepay its withdrawal liability
obligations in whole or in part without penalty.
In the event of default by an employer in payment of its withdrawal

liability, the plan sponsor would be permitted to require immediate
payment of the balance of the employer's withdrawal liability plus
any accrued interest thereon. Default would generally occur where an
employer fails to make any payment with respect to withdrawal lia-
bility when due, and further fails to make payment within 60 days
after receiving written notice from the plan sponsor that payment of
withdrawal liability is due but -unpaid. Litigation instituted by an
employer to contest the liability would not suspend the running of
the 60-day period. Accordingly, if a employer withheld payment of
the liability pending litigation, a default could occur. In addition,
the plan would be permitted to adopt rules which would provide for
other instances of default where it is indicated that there is a reason-
able likelihood that an employer would be unable to pay its withdrawal
liability.

In the case of a multiemployer plan which terminates each em-
ployers obligation to make withdrawal liability payments for the
future would cease at the end of the plan year in which the plan's
a^ets are sufficient to meet all of its obligations. This determination
of sufficiency would be made by the PBGC.

G. Notice requirements atid jurvhMng of information
Withdrawal liability would be collectible upon notice to the with-

drawn employer by the plan sponsor. In order for the plan sponsor
to be in a position to accurately determine liability, the bill would
require the employer to furnish information to the plan sponsor. After
an employer withdraws from a plan, the plan sponsor would request in
writing that the employer furnish such information as the plan spon-
sor reasonably considers necessary for it to fulfill its duties in com-
puting and collecting withdrawal liability. The bill would permitan employer 30 days after such a written request from the plan spon-
sor to furnish the requested information.
The actual demand for payment of liability in accordance with the

Sl?^'M i^
would be made by the plan sponsor. The bill would

n!? J .1^ 1
""^ ^^^ P^"*"" sponsor demands payment the plan must

afford the employer a reasonable opportunity (1) to identify errors inthe determination of withdrawal liability, (2) to identify errors in thepayment schedule and (8) to furnish to the plan sponsor any addi-
tional pertinent information. The plan sponsor also would be required,
It requested, to make relevant plan records reasonably available to theemployer for review and duplication.

nn'pl^t^i^^
plan sponsor demands payment of withdrawal liability,

anv Spn?^rtl ^7 \ ^: P^^-"^/^^^^ t« request the plan sponsor to reviewS ? ^^lating to the calculation of the liability and the payment

pLment ofThp lllT^^?"
'''^^'^'' ^^'' ^"^^^''^^ "^^^^^ ^^^^ demand forpayment of the liability. In response to such a request by an employer.
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the plan sponsor would be required to conduct a reasonable review of

any matter questioned and to notify the employer of (1) its decision,

(2) the grounds for its decision, and (3) the reason for any modifica-

tion in the employer's withdrawal liability or of the payments

schedule.

d. Determination of actuarial assuTnptions^ etc.

The PBGC may prescribe regulations setting forth actuarial as-

sumptions which a plan would be permitted to use in calculating with-

drawal liability. However, a plan may provide instead that its own
assumptions would be used to determine withdrawal liability rather

than those developed by the PBGC.
In determining the unfunded benefit obligations under a plan, the

plan's actuary and the plan administrator would be permitted to

rely on data available or on data secured by certain sampling tech-

niques in situations where complete and definitive data is absent. In

addition, a complete valuation of the plan would not have to be made
more often than once every three years for the purpose of computing
unfunded benefit obligations, and reasonable estimates would be per-

mitted in the interim years.

e. Plan rules and amendments

There are several situations where plans, in the application of their
g^

own rules, either initially or by amendment, are permitted a wide d|^

degree of latitude in allocating and calculating withdrawal liability. xt
For example, the bill would not prohibit a plan from imposing a rea-

'^""

sonable charge for the computation of the estimated withdrawal lia-

bility of an employer who has not withdrawn (or partially withdrawn)
from the plan. In order to protect an employer from retroactive

changes in a plan's rules the bill would restrict the application of ret-

roactive plan rules or amendments relating to an employer's with 'j

drawal liability with respect to a withdrawal occurring before its date %
of adoption, unless the employer in question consents to its earlier

application.

The bill would also require that plan rules and amendments operate

and be applied uniformly with respect to each employer except to the

extent that lack of uniformity would be required to take into account
employers' credit ratings.

Under the bill, generally when a plan rule or amendment affects

withdrawal liability, the plan sponsor would be required to give notice

of the rule or amendment to all employers required to contribute to the

plan and to all employee organizations representing employees cov-

ered by the plan.

/. Notice to the PBGC
Under regulations the PBGC would be permitted to require a plan

sponsor to notify the PBGC in any case where the withdrawal from
a plan of employers has resulted in a significant reduction in total

contributions to the plan.

g. Relationship to other rules

Actions taken under the bill pursuant to the withdrawal liability

rules would not be considered prohibited self-dealing transactions for
purposes of the nontax provisions of ERISA.
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In addition, payments of withdrawal liability would not be con-

sidered employer contributions for purposes of calculating withdrawal

liaibility.

h. Determinations fre'sumed correct

Under the bill, a determination of withdrawal liability by a plan

would be presumed correct unless the party seeking to contest the de-

termination shows by a preponderance of the evidence that the deter-

mination is unreasonable or clearly erroneous.

The determination by a plan as to the amount of its unfunded benefit

obligations for a plan year would be presumed correct, unless a party
seeking to contest a determination showed by a preponderance of the

evidence that (1) the actuarial assumptions and methods used in the

determination were unreasonable in the aggregate, or (2) a significant

error was made by the plan's actuary in applying actuarial assump-
tions or methods.
Where the withdrawal liability of a plan is determined before final

regulations on determination of withdrawal liability are issued by the

PBGC, any inconsistency with such final regulations would not be con-

sidered conclusive evidence that the determination made by the plan
was unreasonable.

i. Reimhursements for uncollectible ivithdrawal liability

Under the bUl, the PBGC is required to establish a supplemental
program by May 1, 1982, to reimburse multiemployer plans for with-

drawal liability payments which are uncollectible because of bank-
ruptcy or insolvency proceedings involving the employer. Under the

program, the PBGC could provide for the reimbursement of a plan
for withdrawal liability which is uncollectible for any other appro-
priate reason. A plan could elect coverage under the supplemental
program and, if it did so, would be charged a premium for such cov-

erage. The cost of the program (including appropriate administrative
and legal costs) would be paid only out of premiums collected under
the program. The PBGC could carry out the program in whole or in

part under an arrangement with private insurers.

4. Merger or transfer of plan assets or liabilities

a. Mergers and tra/nsfers to midtiemployer plans

Under the bill, unless otherwise provided in PBGC regulations, a
plan sponsor would not be permitted to allow a multiemployer plan to
merge with one or more other multiemployer plans or to engage in a
transfer of assets or liabilities to or from another multiemployer plan
unless certain conditions are met. The applicable conditions are that

:

(1) The accrued benefit of any participant or beneficiary will not
be lower after the merger or transfer than it was before the merger
or transfer;

(2) the benefits of participants and beneficiaries are not reasonably
expected to be reduced under the reorganization or insolvency pro-
visions of the bill during the five-plan-year-period following the year
in which the merger or transfer is effective

;

(3) it is not reasonably expected that the risk of loss to the PBGC
with respect to any of the affected plans will increase significantly;
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(4) there has been obtained an actuarial valuation of assets and

liabilities of each of the affected plans for the plan year preceding the

merger or transfer and the valuation is based on data not more than

two years old ; and
(5) the merger or tra^fer is agreed to by the plan sponsors of all

the affected plans.

The fourtn condition (regarding the requirement for an actuarial

valuation) would not apply in the case of a transfer of assets pursuant

to a written reciprocity agreement.
Under the bill, action taken under the merger, etc., provisions would

not constitute a prohibited self-dealing transaction under the nontax
provisions of ERISA.
The plan sponsor of a multiemployer plan which would be affected

by a proposed merger would be permitted to request an advisory opin-

ion from the PBGC that the proposed merger complies with the

requirements of the bill.

&. Transfers between a TrnMiem/ployer 'plan and a single-

employer plan

The bill would provide that, in the case of a transfer of assets or

liabilities from a multiemployer plan to a single-employer plan, the

accrued benefit of any participant could not be lower immediately
after the transfer than it was immediately before the transfer. In 3
addition, in the case of a transfer of liabilities from a single-employer di^

plan to a multiemployer plan or a merger of a single-employer plan aCl

into a multiemployer plan, no accrued benefit could be lower inmiedi- '^^"

ately after the transfer or merger than it was immediately before the

transfer or merger.
As a general rule, the bill would require that, where a multiemployer

plan transfers liabilities to a single-employer plan, the multiemployer
plan would be liable to the PBGC in the event of the termination of

j

the single-employer plan within 60 months after the transfer. Under i

the bill, the amount of the liability would be the lesser of (1) the

excess of the insufficiency of plan assets of the terminated single-

employer plan over 30 percent of the net worth of the employer main-
taining the single-employer plan, or (2) the actuarial present value of

the unfunded benefits transferred to the single-employer plan and
guaranteed by the PBGC (such present value to be determined at the

time of the transfer) . This liability would apply to a multiemployer
plan unless the PBGC determines that the interests of the partici-

pants and the PBGC are otherwise adequately protected or the PBGC
fails to make a determination. The PBGC could make such determina-

tion within 120 days after receipt of a complete application from the

plan sponsor of the multiemployer plan that such a determination be

made. A multiemployer plan would not be liable under the bill because

of the transfer of liabilities to a single-employer plan where (1) the

liabilities had previously accrued under a single-employer plan that

merged with the multiemployer plan, (2) the present value d¥ the liabil-

ities is not greater than the present value of liabilities for benefits which
accrued before the single-employer plan merged with the multi-

employer plan, and (3) the value of the assets transferred with the

liabilities is substantially equal to value of the assets which would have



been in the single-employer plan if the employer had maintained and
funded it as a separate plan under which no benefits accrued after the

merger. This exception to the liability provision is sometimes referred

to as the "in and out rule" because it is designed to protect multi-
employer plans which merge with but later spin off single-employer
plans.

In any case where a multiemployer plan would be liable under the
bill because of a merger or transfer, the PBGC would be authorized to

make arrangements for satisfaction of the liability.

Where benefits are transferred to a single-employer plan under the

merger or transfer rules, the benefits would thereafter be governed by
the termination insurance rules applicable to single-employer plans.

As a general rule, a multiemployer plan would not be permitted to

transfer assets to a single-employer plan unless the plan sponsor of

the single-employer plan agrees to the transfer. In the case of a trans-

fer under the "in and out" rule, however, the plan sponsor need not so

consent if advance agreement is obtained from the employer who, after

the transfer, will be obligated to contribute to the single-employer
plan.

c. Partition

Partition would occur under the bill when, pursuant to court order,

'C'; a portion of the assets and liabilities of a multiemployer plan is segre-

Yfi gated and held as a separate fund. Under the bill, a plan sponsor would
_
Ij! be permitted to request the PBGC to petition a Federal District Court

, i' for an order of partition upon a showing of certain facts. The plan

J,
sponsor would have to show that ( 1 ) a bankruptcy or similar proceed-
ing with respect to an employer has resulted or will result in a substan-
tial reduction in the aggregate amount of contributions to the plan,

and (2) it has determined that the participants' and beneficiaries'

vested benefits which would be partitioned are directly attributable

to service with the employer involved in the bankruptcy or similar

proceeding.

If the PBGC determines that the multiemployer plan is likely to be-

come insolvent as a result of a reduction of contributions because the

employer is involved in a bankruptcy or similar proceeding, the PBGC
may petition the Federal District Court for partition, if the PBGC
determines that partition will significantly decrease the risk that in-

solvency of the multiemployer plan will occur. In such a case, the

PBGC would be required to notify the plan sponsor and the plan par-

ticipants and beneficiaries whose rights to benefits would be parti-

tioned. The PBGC, in its petition for partition, would be permitted to

propose a transfer of only vested benefits directly attributable to service

with the employer involved in the bankruptcy or similar proceeding.

An equitable share of the assets would also be transferred.

The portion of the multiemployer plan which is partitioned would
be treated under the bill as a terminated multiemployer plan under
Avhich only the emplover involved in the bankruptcy or similar pro-
ceeding Avould have withdrawal liability.

d. Assets transferable

Under the bill, multiemplover plans would be required to provide
rules regarding the transfer of assets to another plan. The rules would
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not be permitted to restrict unreasonably the transfer of plan assets

in connection with a transfer of plan liabilities and would have to

operate and be applied uniformly with respect to all transfers, except

that reasonable variations would be permitted to take into account the

potential financial impact of a particular transfer on a multiemployer

plan.

Under the bill the PBGC would be required to prescribe regulations

exempting from the merger, etc., rules, de minimis transfers of assets.

Transfers pursuant to written reciprocity agreements would be exempt

from the transfer rules except to the extent provided in PBGC regu-

lations. This provision would not apply to the transfer of assets pur-

suant to a written reciprocity agreement, except to the extent provided

in PBGC regulations.

5. Reorganization

a. In general

Under the bill, .certain financially troubled multiemployer plans

would be considered in a status of "reorganization." Once a plan enters

a status of reorganization (1) benefits under the plan, including bene-

fits currently being paid to retirees or their beneficiaries, could be re-

duced to the level of benefits eligible for guarantee by the PBGC

—

that is, to the level of basic benefits, (2) certain modifications to the

otherwise applicable funding requirements of ERISA would apply, ^
and (3) certain prohibitions against increases in benefits would apply.

2j

5. Reorganization status

Under the bill, if the financial condition of a multiemployer plan

becomes sufficiently poor under standards set forth in the bill, the plan

would be considered in a status of reorganization and would be subject

to certain special rules regarding funding and adjustments in accrued

benefits. i

A multiemployer plan would be in a reorganization for a year if the a

plan's reorganization index is greater than zero. The bill would define

the reorganization index as the excess of the "benefit entitlements

charge" of the plan over the contribution necessary to balance charges

and credits in the plan's funding standard account (Sec. I. Maximum
Funding Requirements) for the year without taking into account (1)

credits for actual contributions to the plan for the year, (2) credits

with respect to any waived funding deficiency for the year, and (3)

credits with respect to any switchback liability for the year. "Benefit

entitlements charge" would be defined as the amount necessary to

amortize, in equal annual installments, the unfunded benefit obliga-

tions of the plan, determined as of the close of the plan year, (1) over

10 years in the case of obligations attributable to persons whose benefits

are in pay status, and (2) over 25 years in the case of other obligations.

Under the bill, the determination of unfunded benefit obligations

for purposes of calculating the benefit entitlements charge would
be based on a valuation of the plan performed as of the last day
of the "base plan year", with certain adjustments. The "base plan

year" would be the last plan year ending at least six months before the

earliest of the effective dates of the "relevant collective bargaining

agreement" in effect for more than six months during the plan year for
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which the charge is determined. A "relevant collective bargaining
agreement" would be a collective bargaining agreement which has not

been in effect for more than three years as of the end of the plan year.

In any case where there is no such relevant collective bargaining agree-

ment, the base plan year would be the plan year ending at least two
years before the plan year in which the determination of unfunded
benefit obligations is made.

c. Prohibition of certain lump sum payments
Under the bill, if a plan is in reorganization, the present value of

a participant's vested benefits derived from employer contributions

would not be permitted to be distributed in a lump sum if the dis-

tribution would exceed $1,750. This prohibition would not apply (1)
in the case of a death benefit distribution, or (2) if the PBGC
approves the payment of benefits in accordance with the plan in a
greater amount after determining that the payment is in the interest

of the plan's participants and beneficiaries and does not unreasonably
add to the PBGC's risk of loss with respect to the plan.

d. Termination of reorganization status

In the case of a terminated multiemployer plan, the bill would not
permit the plan to remain in reorganization status after the date on
wTiich the last employer maintaining the plan withdraws from the

plan. For this purpose, the determination of whether a withdrawal
takes place would be made in accordance with the definition of with-

"^ *JI drawal contained in the bill's withdrawal liability provisions (see

S 1. Definition of withdrawal., a. Complete withdraioal) , and partial
', withdrawals would not be taken into account.

2*1, e. Notice of reorganization

IS Under the bill when a multiemployer plan is in reorganization and

Igi;
would require an increase in contributions (before taking into account

?ll the credit for overburdened plans and accrued benefit reductions per-

mitted under the reorganization provisions), the plan sponsor Mould
be required to notify interested parties of the reorganization status in

the plan's summary annual report. The persons to be notified would be

(1) plan participants and beneficiaries, (2) employers required to con-

tribute to the plan, and (3) employee organizations representing plan
participants with respect to the plan. In addition to stating that the

plan is in reorganization status, the notice would have to state that it

is possible that accrued benefits under the plan may be reduced or that
an excise tax may be imposed on employers if they fail to increase plan
contributions.

In addition, the PBGC would be authorized to issue regulations pre-

scribing additional or alternative requirements for assuring adequate
notice to, and access to relevant information, by interested parties.

/. Minimum, contribution requirement

(1) In general.—Under the bill, a plan in reorganization or a plan
under which plan assets are not more than a specified multiple of
benefit payments would be required to meet special minimum funding
requirements. These requirements would be met for a plan year if for
the year the plan does not have a "reorganization deficiency." A "re-

organization deficiency" would be defined under the bill as the excess
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of the "minimum contribution requirement" over amounts contributed

by employers to the plan for the plan year, including amounts con-

tributed to meet withdrawal liability obligations.

The bill would define the minimum contribution requirement ts the

lesser of two amounts. The first amount is the sum of (1) the plan's

benefit entitlements charge,* and (2) in certain cases where the plan

has been amended to increase benefits, the normal cost attributable to

any plan amendment adopted or effective in a year when the plan is in

reorganization reduced by 15 percent of the normal cost computed
without regard to the amendments. The second amount is the product

of (1) the sum of the two items determined as the first amount, and

(2) a fraction. The numerator of the fraction is the plan's current con-

tribution base {e.g.^ hours of service for which employer contributions

are actually received) for the plan year. The denominator of the frac-

tion is the plan's valuation contribution base (see below).

On the other hand, in the case of a plan in reorganization, if the plan's

benefit entitlements charge is less than the plan's "cash flow amount"
for a plan year, the minimum contribution requirement is determined

by substituting the "cash flow amount" for the benefit entitlements

charge. For this purpose, "cash flow amount" is the aggregate amount
of benefits payable under the plan increased by the plan's administra-
tive expenses for the plan year and decreased by the value of available "^

plan assets, as determined under regulations prescribed by the Secre- ?:

tary of the Treasury. Also, in determining a plan's minimum contri- 31;

bution requirement for a plan year, the benefit entitlements charge
2J|_

may be adjusted to reflect a plan amendment which reduces benefits

under the reorganization or plan termination provisions of the bill or
under the funding standard. This adjustment would only take place,

however, if the amendment is adopted and effective no later than 2iA
months after the close of the plan year, or within an extended period
for making the amendment as prescribed in regulations issued by the
Secretary of the Treasury.
For purposes of applying the fraction in the above formula, a plan's

"valuation contribution base'' is generally equal to the plan's contribu-
tion base for the plan year for which the actuarial valuation used to

determine unfunded benefit obligations under the plan was made, with
certain adjustments for upward or downward trends.

The bill would provide that the accumulated funding deficiency of

such a plan for a plan year is equivalent to the plan's reorganization

deficiency for the plan year. Thus, a plan which receives sufficient con-

tributions to eliminate its reorganization deficiency for the year would
also eliminate its accumulated funding deficiency and employers would
thus not become subject to an excise tax for failure to meet the mini-

mum funding standard for that year. In addition, as a conforming
change, in the case of a multiemployer plan in reorganization the term
"minimum contribution requirement" is substituted for "minimum
funding standard" for purposes of the EEISA funding requirements.

* Where the benefit entitlements charge is less than 115 percent of the amount
of benefits payable during a plan year, reduced by the plan's investment income
for the year, such amount is substituted for the benefit entitlements charge.
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(^) Credit for overburdened flans.—In any case where a plan would'
be financially overburdened for a plan year (determined under stand-

^

ards set forth in the bill), the plan would be required to apply an I

"overburden credit'' against its reorganization deficiencv for the year.
Accordingly, the overburden credit would reduce the additional fund-
ing needed to satisfy the minimum contribution requirement.
A plan would be considered overburdened for a plan year if (1) the

average number of participants in pay status in the year exceeds the^
average number of active participants in that year and the preceding'
two plan years, and (2) the rate of employer contributions to the plan-
is at least equal to the greater of the rate of contributions for the pre-

1

ceding plan year or the rate of contributions for the year before the'
first plan year in which the plan was in reorganization. For purposes ^

of this rule, "pay status participant" would mean a retired employee]
receiving pension payments as an annuity, and "active participant"

«

would mean (1) any plan participant who has not failed to accrue a!
benefit for the year because of insufficient active employment, (2) any!
active employee who is not a plan participant but who is in an employ-
ment unit covered by a collective bargaining agreement requiring the
employee's employer to contribute to the plan, and (3) any active |

employee considered an employee of the employer under a" special
formula in the bill which would treat certain employees as the em-
ployer's employees on the basis of the employer's withdrawal liabil-
ity contributions to the plan. Also, for purposes of applying the
above rule, in determining the first plan year in which a plan is in
reorganization, years in which the plan was previously in reorganiza-
tion are disregarded if followed by three consecutive plan years in
which the plan is not in reorganization.
The amount of overburden credit for a plan vear would be the

product of two amounts. The first amount would 'be one-half of the
"average guaranteed benefit paid," and the second amount would be
the "overburden factor" for the plan year. The "average guaranteed
benefit paid" would be computed bv dividing (1) the total guaranteed
annuity pension payments under the plan by (2) the number of pay
status participants in the plan for the plan year. The "overburden
factor" for a plan for a plan year would be the excess of (1) the aver-
age number of pay status participants over (2) the average of the
average number of active participants in the plan in the plan year and
the two preceding plan years.
Under the bill, the Secretary of the Treasury could deny a plan

an overburden credit for a plan year upon a finding that (1) the
plan's current contribution base was reduced without a correlative re-
duction in the plan's unfunded benefit obligations attributable to pay
status participants, and (2) such reduction resulted from a change
in an agreement providing for emplover contributions to the plan.
However, an employer withdrawal from a plan would not prevent the
plan from being eligible for the overburden credit, unless the Secretary
of the Treasury finds that in connection with the withdrawal a con-
tribution base reduction resulted from a transfer of plan liabilities to
another plan.

TTnder the bill, in the case of the merger of plans involving one or
more multiemployer plans which are in reorganization, there would be
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a limit on the amount of overburden credit which could be applied to

the minimum contribution requirement of the merged plan. The maxi-

mum credit for any of the three plan years ending after the merger

could not be permitted to exceed the sum of the overburden credits

applied by each of the plans to avoid a reorganization deficiency tor

the last plan year ending before the merger.
, . , ,

The bill would also provide a safe harbor under which plans receiv-

ing a certain minimum level of employer contributions for a plan year

would be deemed not to have a reorganization deficiency for the year.

This minimum level would be reached where employer contributions

are at least equal to the sum of (1) the rate of employer contributions

which would be required for the year absent the minimum contribu-

tion requirement, and (2) an amount equal to seven percent of the rate

of employer contributions which would apply in the absence ot the

minimum contribution requirement, multiplied by the number of plan

years which elapsed since the effective date of those requirements.

However, the safe harbor would not apply to a plan it a plan

amendment adopted after the date of enactment of the reorganiza-

tion funding requirement increases benefits with respect to service

prior to the date the amendment is adopted.

g. Adjustments in accrued benefits

With very limited exceptions, under present law, plan amendments
^

are not permitted to reduce benefits already accrued by an employee.
j

However, in the case of a multiemployer plan m reorganization the
J

bill would permit plan amendments to reduce accrued benefits attrib- ^i

utable to employer contributions under certain circumstances, ihe

accrued benefits which are subject to reduction are those which are not

eligible for guarantee by the PBGC.
The conditions which must be met in order for a plan's accrued

benefits to be reduced are as follows

:

.i • j ^+- t

a A notice must be given, at least six months m advance o± .

the first day of the plan year in which the amendment reducing

accrued benefits is adopted, to plan participants and beneficiaries,

to each employer with an obligation to contribute to the plan, and

to each affected employee organization. The notice must state that

the plan is in reorganization and that accrued benefits imder the

plan are required to be reduced or the failure to increase em-

ployer contributions to the plan may result in an excise tax tor

failure to meet the minimum funding standard,

b. Under regulations to be issued by the Secretary ot the

Treasury

—

. ... i. ^ u
(i) accrued benefits of inactive participants are not to be

reduced to a greater extent proportionally than accrued bene-

fits overall are reduced

;

,

(ii) benefits attributable to employer contributions other

than accrued l^enefits (such as death benefits or health bene-

fits) and the rate of future benefit accruals are to be decreased

at least as much as accrued benefits of active participants are

decreased; and n ^ r. m *
(iii) if the reduction in accrued benefits takes the torm ot

a change in the mode of benefit or the requirements for bene-
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fit entitlements, the reduction may not affect benefits in pay
status on the effective date of the amendment or benefits of

any participants who has reached, or is within five years of,

normal retirement age on the effective date of the amendment,
c. The rate of employer contributions for the plan year in which

the amendment becomes effective and for all future years while

the plan is in reorganization must at least equal the greater of (i)

the rate of employer contribution for the plan year in which the

amendment becomes effective, or (ii) the rate of employer contri-

butions for the preceding plan year.

Where accrued benefits are decreased by a plan amendment, a plan

would not be permitted to recapture a benefit payment which has al-

ready been made mider the plan's accrued benefit provisions deter-

mined before the amendment is adopted.

Once a plan has been amended to decrease accrued benefits, a future

plan amendment would be permitted to increase accrued benefits or the

rate of future benefit accrual only if the plan is first amended to

restore previously eliminated accrued benefits of inactive participants

and participants within five years of normal retirement age at least

to the extent of the amount or rate by which the plan amendment in-

creases benefit accruals. Moreover, where a plan is amended so that it

,1"''; partially restores previously accrued benefit levels or the previous

Cj;; rate of accrual, the benefits of inactive participants must be restored

I,

c#| in at least the same proportions as other accrued benefits are restored.
" '•;?; Under the bill, no increase in benefits under a plan would be per-

a mitted to take effect in a plan year in which an amendment reducing
*'

accrued benefits is adopted or first becomes effective.

[d Where a benefit is reduced and later restored, a plan is not required
|!>Si to make retroactive benefit payments to participants who received

illJ
payment under the reduced accrued benefit levels.

';C2||
For purposes of applying these rules, an inactive participant is a

'**' person whose benefits are in pay status under the plan or a person not
currently in service under the plan who nevertheless has a vested plan
benefiit.

The Secretary of the Treasury would be authorized to prescribe
regulations which would permit benefit reductions or increases for
different groups of participants on an equitable basis to reflect vari-

jj

ations in contribution rates and other relevant factors reflecting dif-

1
ferences in bargained-for levels of financial support for plan benefit

I obligations.

h. Insolvent plans

I
Under the bill, if a multiemployer plan is insolvent for a plan year,

I the plan would be required to suspend the payment of benefits, other

I than basic benefits, which exceed the "resource benefit level."' This
rule would not apply, however, if the PBGC Avere to prescribe a pro-
cedure for the guarantee of supplemental benefits (benefits exceeding-
basic benefits). A multiemployer plan would be considered insolvent
for a plan year if (1) it is in reorganization, (2) it has been amended
to reduce benefits to the level of base benefits, and (3) it does
not have available resources sufficient to pay benefits under the plan
when due for the plan year. The term "resource benefit level" would
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mean the highest level of monthly benefits which the plan could pay
out of its available resources.

For each year for which a multiemployer plan is insolvent, the plan

sponsor would be required to determine and certify the resource bene-

fit level of the plan, based on its reasonable projection of available re-

sources and benefits payable. Where the suspension of benefits above

the resource benefit level takes place, benefits would have to be sus-

pended in substantially uniform proportions with respect to all per-

sons whose benefits are in pay status under the plan. This would have

to be done in a manner consistent wth regulations prescribed by the

Secretary of the Treasury. In addition, the Secretary would be author-

ized to prescribe rules under which the benefits of different partici-

pant groups could be suspended in disproportionate fashion if varied

equitably to reflect variations in contribution rates and other relevant

factoi-s reflecting differences in bargained-for levels of financial sup-

port for plan benefit obligations,

A plan sponsor would not be permitted to determine and certify a

resource benefit level which is below the level of basic benefits for a

plan year, except in a case where payment of all nonbasic benefits was
suspended for the plan year.

If, by the end of a plan year for which a plan is insolvent, the plan

sponsor determines that benefits could be paid above the resource 'I

benefit level, the plan sponsor would be required to direct the distribu- 1-

tion of such additional benefits in accordance with regulations pre- >•'

scribed by the Secretary of the Treasury. Where, by the end of the
|5||,

year, benefits up to the resource benefit level have not been paid, the

amounts necessary to bring benefits up to that level would be required
to be distributed in accordance with regulations prescribed by the

Secretary of the Treasury, to the extent possible, considering the

plan's available resources.

Every three years during the period when a plan is in reorganiza- !.

tion, beginning with the end of the first such plan ye^ir, the plan ^

sponsor would be required to compare the value of plan assets with

the total amount of benefit payments for the year. Except where plan

assets exceed three times the total amount of benefit payments, the

plan sponsor would be required to make a determination regarding

whether the plan will be insolvent during any of the next three plan

years. In addition, if at any time the plan sponsor determines, on the

basis of experience, that available resources are not sufficient to pay
benefits when due for the forthcoming plan year, it would be required

to certify that the plan will be insolvent for that year. Such certifica-

tion would be required no later than three months before the com-
mencement of the plan year.

For each year for which a plan is insolvent, the plan sponsor would
be required to determine and certify the resource benefit level no
later than three months before the commencement of the plan year.

In addition, if the plan sponsor determiners that the plan mav be

insolvent any time in the next three plan years, it would be required

to so notify^l) the Secretary of the Treasury, (2) the PBGC, (3)

plan participants and beneficiaries, (4) each employer required to

contribute to the plan, and (5) each affected employee organization.

In addition, the above parties other than the Secretary of the Treas-
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ury and the PBGC would have to be informed that, in the event of
insolvency, benefit payments would be suspended but basic benefits

would continue to be paid. No later than two months before the first

day of a year for which a plan is insolvent, the plan sponsor would be
required to notify each of the above parties of the plan's resource
benefit level.

Wliere the plan sponsor believes that the resource benefit level for

a plan year for which a plan is insolvent may not exceed the level of
basic benefits, it would be required to so notify the PBGC no later than
six months before the first day of the plan year.

Where a plan sponsor determines and certifies a resource benefit

level below the level of basic benefits, it would be required to apply
for PBGC financial assistance. AVhere the plan sponsor determines a
resource benefit level above the level of basic benefits but anticipates

that for any month during a year for which the plan is insolvent the

plan will not have sufficient assets to pay basic benefits, the plan spon-
sor would be permitted to apply to the PBGC f6r financial assistance.

i. Financial assistance

Under the bill, if the PBGC receives an application for financial

assistance from a plan and verifies that the plan will be insolvent and
unable to pay basic benefits when due, the PBGC would be required to

provide financial assistance to the plan in an amount sufficient to per-

mit the plan to pay its basic benefits. Such financial assistance would
be provided under such conditions as the PBGC determines would be
equitable and appropriate to prevent unreasonable loss to the PBGC
with respect to the plan. Where a plan receives financial assistance

from the PBGC, it would be required to repay the PBGC for such

assistance on reasonable terms which are consistent with regulations

to be issued by the PBGC.
While the PBGC is determining the amount of assistance necessary

to permit a plan to pay basic benefits, it would be permitted to provide

interim financial assistance in an amount appropriate to avoid undue
hardship to plan participants and beneficiaries.

j. Benefits under certain terminated plans

Under the bill, where a plan terminates, the plan sponsor would be
required to amend the plan (1) to reduce benefits, and (2) to suspend
certain benefit payments. The reduction in benefits would be to a level

at which plan assets would be sufficient to discharge the plan's obliga-

tions when due. with respect to vested benefits under the plan. In mak-
ing the determination of this level, the present value of vested benefits

under the plan and the value of j^lan assets would have to be deter-

mined and certified as of the end of the plan year in which the plan
terminates, and as of the end of every plan year thereafter. For this

purpose, (1) plan assets would include the value of outstanding
claims for withdrawal liability, and (2) for the year in which the plan
terminates and for the following two plan years plan assets would also

include certain additional assets attributable to employer withdrawal
liability, as prescribed in regulations issued by the PBGC in order to

avoid premature benefit reductions.

Any plan amendment reducing benefits would be required to (1)
limit the reduction to the extent necessary to permit the payment of
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vested benefits, (2) eliminate or reduce only those accrued benefits

which are not guaranteed by the PBGC, (3) except to the extent per-

mitted by the PBGC, make reductions only in accordance with the re-

organization rules and only to the extent permitted under such rules,

and (4) become effective no later than six months after the plan year

in which it was determined that the present value of vested benefits

exceeds plan assets.

The benefit payments which would have to be suspended where a

plan terminates would be all nonbasic benefits that cannot be provided

out of plan resources.

k. Enforcement

(/) Givil actions.—Under the bill, certain persons would be per-

mitted to bring a civil action for appropriate legal relief, equitable

relief, or both. These parties would be (1) a plan fiduciary, an em-

ployer, a plan participant, or a plan beneficiary, any of whom are ad-

versely affected by the act or omission of any party under the pro-

visions of the bill with respect to multiemployer plans, as well as (2)

an employee organization which represents an affected plan partici-

pant. However, no such action could be brought against the Secretary

of the Treasury or the Commissioner of Internal Revenue.

In any case where a civil action is brought to compel an employer

to pay withdrawal liability, the court would be authorized to award
^

(1) interest on the unpaid liability, as well as (2) any liquidated 1

damages payable to the plan. In general, the district courts of the 2
United States would have exclusive jurisdiction for civil actions un- ^i

der the bill without regard to any amount in controversy. In the

case of an action brought by a plan fiduciary to collect withdrawal

liability. State courts of competent authority would also have juris-

diction.

The proper venues in Federal district court for bringing an action

under the bill would be (1) the district where the plan is adminis- >

tered, (2) the district where a defendant resides, or (3) the district

where a defendant does business. Service of process would be per-

mitted in any district where a defendant (1) resides, (2) does busi-

ness, or (3) "may be found. In addition, a copy of the complaint in

any action brought under the bill would have to be served on the

PBGC by certified mail.

In the case of an action under the bill, the court would be permitted

to award to the jn-evailing ])arty all or a portion of costs and expenses

in connection with the action, including reasonable attorneys fees.

The period of limitations for the commencement of an action under

the bill would expire six years after the date on whicli the cause of

action arose.

The PBGC would be permitted to intervene in any action brought

under the bill.

(2) Penalty for failure to provide notice.—If any person fails with-

out reasonable cause to provide any notice required under the termi-

nation insurance program for multiemployer plans or under imple-

menting regulations the person would be liable to the PBGC in an

amount up to $100 for each day that the failure continues. The PBGC
would be authorized to bring a civil action against the person failing
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to give notice. The action could be brought in the United States Dis-
trict Court for the District of Columbia or in any United States dis-
trict court within the jurisdiction where (1) the plan assets are lo-

cated, (2) the plan is administered, or (3) a defendant resides or does
business. Service of process for such an action could take place in any
district where a defendant (1) resides, (2) does business, or (3) may
be found.

Effective date
The provisions of the bill would apply on the date of enactment

except that the withdrawal liability rules would take effect on Febru- 1

ary 27, 1979, and the reorganization provisions would take effect on the -

first day of the first plan year beginning after the earlier of (1) the'
expiration date of the last collective bargaining agreement in effect on I

the date of enactment of the bill or (2) 3 years after the date of enact- \

ment of the bill. Also, the bill provides that where an employer has J

withdrawn from a multiemployer plan before enactment and the
]PBGC has found that employer had liability under present law, the s

PBGC is to retain that liability in accordance with present law. *
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D. Termination of Multiemployer Plans (Sec. 103 of the Bill and
Sec. 4041A of ERISA

Present law
Under present law, the time at which a plan terminates for pur-

poses of termination insurance, is generally determined by the respon-

sible officials of the plan/ However, ERISA provides a procedure
under which the PBGC may institute procedings to terminate a

plan.'

Explanation of provisions

Time of termination

The bill would provide new rules for determining the date on which
a multiemployer plan terminates. Under the bill, in the case of (1) the

adoption (after the effective date of the bill) of a plan amendment that

provides that participants will receive no credit under the plan for any
purpose for service with an employer after the later of the date the

amendment is adopted, or the date the plan amendment is effective, or j

(2) the adoption of an amendment which causes a plan to become a de-
^

fined contribution plan, the plan is considered to be terminated on the 'fl

later of the date the amendment is adopted or the date the amendment
is effective. In addition, under the bill, a plan from which every em-
ployer has withdrawn is considered terminated on the earlier of (1)

the date the last employer withdrew, or (2) the first day of the first

plan year for which no employer contributions were made under the

plan.

Benefit payments

Upon termination of a multiemployer plan, the bill generally would
require the plan administrator ( 1 ) to limit benefit payments to vested

benefits as of the date of termination, and (2) to limit benefit payments
to annuities (except for lump sum death benefits and lump sum bene-

fit payments of $1,750 or less) . unless the plan distributes its assets in

satisfaction of all vested benefits. The bill also would require the plan
administrator to reduce or suspend benefit payments as provided for

by the bill (see C. Employer Withdrawal Liability, Explanation of
provisions—S. Reorganization, j. Benefits under certain terminated

plans).

Employer contrihutions

The bill would require that employers who continue to maintain a

terminated plan continue to make contributions to the plan at a rate

not less than the highest rate applicable during the period of the two
preceding plan years ending on or before the date of termination

^ See ERISA sees. 4041 and 4048.
' See ERISA sees. 4042 and 4048.
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unless the PBGC approves a reduction. This provision would not
apply, of course, where all employers have withdrawn from a multi-

employer plan.

Reports

The bill would authorize the PBGC to prescribe such reporting
requirements for, and rules for administration of, terminated multiem-
ployer plans as the PBGC deems necessary to protect the interests

of plan participants or to prevent unreasonable losses to the PBGC.
Effective date

These provisions of the bill would apply on the date of enactment.



E. Termination Insurance Premiums (Sec. 105 of the Bill and
Sec. 4006 of ERISA)

Present law

Under present law, a multiemployer plan which is subject to the

termination insurance program is required to pay annual premiimis to

the PBGC at the rate of $.50 per plan participant (the annual pre-

mium for single employer plans is $2.60 per plan participant). The
premium rate may be raised by the PBGC with the approval of the

Congress by a concurrent resolution. Such a resolution is referred to

the Committee on Ways and Means and the Committee on Education

and Labor of the House and the Committee on Finance and the Com-
mittee on Labor and Human Kesources of the Senate. Also, the PBGC
is authorized to set premium rates for insurance of nonbasic benefits

and to develop a risk-related premium schedule.^

Explanation of provisions

Schedules

The bill would continue the authority of the PBGC to prescribe i

(subject to approval by the Congress) such schedules of premium rates 3„

and bases for the application of those rates as may be necessary to jjr

provide sufficient revenue to fund the PBGC to carry out its functions.

Premiimi rates

Under the bill, as under present law, the PBGC would maintain

separate schedules of premium rates and bases for multiemployer

plans and for single-employer plans. The bill clarifies present law

by providing for separate rates and bases for nonbasic benefits under
I

(1) multiemployer plans and (2) single-employer plans. The bill also

continues the authority of the PBGC to revise the premium rate and

base schedules for basic benefits (under multiemployer or single-

employer plans) whenever the PBGC determines that revision is

necessary, subject to approval by Congress.

Basic benefit rates

The bill would continue the present annual per-participant premium
of $2.60 for single-employer plans and provides that the annual per-

participant premium for multiemployer plans would increase from
the present $.50 rate to $2.60 over a nine year period.^ Under the bill,

the premium would not apply more than once per plan year where an

individual participates in more than one plan maintained by the

same employer. Also, the bill continues the authority of the PBGC to

^ See ERISA sec. 4006. At the present time, the PBGC does not insure non-

basic benefits and has not developed a risk-related premium.
" For the first and second plan years beginning after enactment, the per-partici-

pant premium would be $1. The premium would riw to $1.40 for the third and

fourth years, to $1.80 for the fifth and sixth years, to $2.20 for the seventh and

eighth years, and to $2.60 for the ninth and succeeding years.

(39)
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prescribe regulations under which the premium rate for multieimployer
plans will not apply to the same participant in a multiemployer plan
more than once for any plan year.

In addition, the bill modifies the authority of the PBGC to estab-
lish alternative premium rates and bases for basic benefits (subject

to Congressional approval) by deleting specific restrictions on the
computation of such premiums.

Nonbasic benefits

The bill generally would continue the authority of the PBGC to

prescribe schedules of premium rates and bases for nonbasic bene-
fits. With respect to nonbasic benefits in the form of supplemental
benefits under a multiemployer plan (see F. Multiemployer Guaran-
tees; Aggregate Limit on Guarantees, Explanation of provisions—
Other benefits), however, the bill provides that premium rates pre-
scribed by the PBGC may reflect any reasonable consideration that
the PBGC determines to be relevant. Nonbasic benefits would be
guaranteed by the PBGC only at the election of a plan. Such guaran-
tees must be financed only from premiums collected for this program.

Effective date

These provisions of the bill would apply on the date of enactment.



F. Multiemployer Guarantees; Aggregate Limit an Guarantees
(Sec. 102 of the Bill and Sees. 4022A and 4022B of ERISA)

Present law
Since ERISA was enacted in 1974, the insurance of employee bene-

fits under terminated multiemployer plans has been discretionary with
the PBGC. Under present law, such insurance by the PBGC will be-

come mandatory after April 30, 1980. Only basic benefits are presently

eligible for the PBGC insurance. The basic benefits under a plan are

the participants' monthly nonforfeitable retirement benefits (exclud-

ing supplementary benefits, for example, subsidized early retirement

benefits) under the multiemployer plan determined before the plan
terminates. Basic benefits may be guaranteed by the PBGC only to the

extent of the lesser of (1) a participant's average monthly gross in-

come from the employer during the five consecutive yeai*s for which
the participant's gross earnings from the employer are the highest,

or (2) $750, adjusted for inflation since 1974 ($1,159.09 for 1980).^

The guarantee of benefits which have been in effect for fewer than ?

60 months at the time of plan termination, and of benefit increases i

within 60 months before plan termination, is generally phased in Ck.

at the rate of 20 percent per year or $20 per month (if greater)

for each year (not in excess of 5) the plan or benefit increase has
been in effect. No guarantee is provided for benefits established or

increased during the 60-month period unless the PBGC finds sub-

stantial evidence that the plan was terminated for a reasonable

business purpose and not for the purpose of obtaining payments
under the termination insurance program.^
As indicated, in the case of a multiemployer plan which terminates

after the effective date of the insurance program but before May 1,

1980, benefits are insured (up to the usual limits) only in the discre-

tion of the PBGC. In order for the PBGC to pay benefits under such
a plan, (1) the plan must have been maintained during the full 60-

month period preceding termination, and (2) the PBGC must deter-

mine that payment of the benefits will not jeopardize the payment of

guaranteed benefits under plans which may terminate after April 30,

1980.3

Benefits under single-employer plans are insured by the PBGC sub-

ject to the same benefit limits that apply to multiemployer plans. For
single-employer plans, however, the insurance is automatic and does

not depend upon the exercise of discretion by the PBGC as to whether,

plan benefits should be insured.'*

' See ERISA sec. 4022(b) (3).

' See ERISA sec. 4022(b) (8).
=* See ERISA sec. 4082(c) (2).
* See ERISA sec. 4022 and 4082 (a) and (b).
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Multiemployer plans pay an annual per-participant premium of

'

$.50 for termination insurance. The annual, per-participant premium
j

for single-employer plans is $2.60. Premiums may be increased by the
|PBGC with Congressional approval. The insurance for basic benefits

is not voluntary and is provided whether or not premiums are paid.

»

Explanation of provisions
|

Insurable event
\

Under the bill, the PBGC would guarantee nonforfeitable benefits i

under a multiemployer plan covered by the program (other than bene- i

fits which become nonforfeitable solely on account of plan termina-
j

tion) if the plan terminates or becomes insolvent. »

Duration of henefit

Under the bill, benefits (or benefit increases) in effect under a plan !

for fewer than 60 months before plan termination would not be guar-
|

anteed. Also, a benefit (or benefit increase) in effect for fewer than
^

60 months before tlie first day of a plan year in which a plan amend-
|

ment reducing benefits (as permitted under the bill (see C. Employer ;

Withdrawal Liability, Expla^iation of provisions—6. Reorganization^ '

g. Adjustments in accrued henefits) or present law (Code sec. 412(c)

(8) ) would not be guaranteed. For purposes of the 60-month test, (1) =

the date a benefit (or benefit increase) is first in effect is the later of the ;

•I::;
date the relevant documents are executed or the effective date of the

sSjIi
benefit or benefit increase; (2) the time a benefit (or benefit increase) \

is in effect under a successor plan includes the time the benefit (or bene-
fit increase) was in effect under a previously established plan; and (3)

[

the 60-month period does not begin before the date the benefit guaran- [

tee provisions of EEISA first applied to the plan (September 2, 1974, '|

for plans in existence on that date)

.

'

Level of guarantee

Generally, for each year of credited service under a multiemployer
I

plan, the bill would limit the maximum guarantee for monthly base
\

benefits to 100 percent of the first $5 of benefit accrual plus 70 percent ^
;

of the product of the lesser of $15 or the employee's accrual rate for
j

monthly base benefits in excess of $5. The bill limits base benefits
i

to retirement benefits which are otherwise subject to guarantee and
i

which (1) are not greater than the plan benefit payable at normal I

retirement age as a life annuity (determined under PBGC regula-
|

tions) and (2) are determined without regard to accrued benefit reduc-

tions permitted by the bill to be made on account of the cessation of .

contributions by an employer (see L. Minimum Vesting Require-
|

' The pecentage is reduced to 60 percent in the case of a multiemployer plan

which becomes insolvent before the year 2000 if the plan sponsor does not estab-
lish to the satisfaction of the PBGC that, for the last plan year beginning before
1976 and for each of the nine preceding plan years during which the plan was
maintained, the total contributions required under the plan for each plan year

were at least equal to the sum of (1) the normal cost for the plan year ; and (2)

interest on the amount of the unfunded past service liability as of the beginning

of the plan year. The reduction to 60 percent would not apply where required

contributions meet the minimum requirements on an aggregate basis during the

10-year period and certain other standards are met.
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ments) . Also, the bill provides that the accrual rate for base benefits

is computed by dividing a participant's base benefit by the number of
full and fractional years of service credited to the participant under
the plan for benefit accrual purposes (including full and fractional

years of pre-plan service taken into account)

.

For example, if an employee participated in a multiemployer plan
for 25 years and had earned a monthly retirement benefit of $175
beginning at age 65 (the normal retirement age under the plan), the

employee's accrual rate would be $7 ($175/25 years) . Under the bill, the

employee's base benefit would be $160 per month (($5 + .7x$2) X25).
If the plan did not meet the funding requirement, the base benefit

would be $155 per month.
Where a benefit has been reduced because of the cessation of em-

ployer contributions as permitted by the bill, the guaranteed level of
benefit is either the benefit determined as described above or the re-

duced benefit, whichever is less. Benefits eliminated by a plan in reorga-
nization would not be guaranteed. In addition, the bill provides that
benefits for a substantial owner under a multiemployer plan are not
guaranteed if they would not be guaranteed under a single-employer
plan.

The bill continues the requirement of present law that PBGC prem-
ium increases must be approved by the Congress. However, the bill

adds a new procedure for periodic Congressional review of premiums
and guarantee levels. Under the new procedure, if increased premiums
are needed to maintain guarantee levels, and the increased premiums
are not approved, guarantee levels would be reduced. Also, if prem-
iums are found to be in excess of the amount required to maintain guar-
antee levels, premiums could be reduced or guarantee levels could be
increased with Congressional approval.
In particular, the bill would provide that not later than five years

after enactment, and every fifth year thereafter, the PBGC is to report
to the Congress on the level of premiums under multiemployer plans
needed to maintain the basic benefit guarantees then in effect and
whether those guarantees can be increased without increasing multi-

employer plan premiums for basic benefits. If the report indicates that

increased premiums are necessary to support the guarantee levels in

effect, the PBGC would be required to submit to the Congress (1) a

revised guarantee schedule that would be necessary if an increased

premium is not adopted, (2) a revised schedule of basic-benefit pre-

miums required if basic-benefit guarantees are not revised, and (3)
a revised schedule of premiums and a revised schedule of guarantees
under which the premium rates are higher than the existing rates but
lower than the rates needed to support the existing schedule of guaran-
tees. The report and any proposed revised premium and guarantee
schedules would be submitted to the Committee on Ways and Means
and the Committee on Education and Labor of the House, and to the
Committee on Finance and the Committee on Labor and Human Re-
sources of the Senate by March 31 of any calendar year in which
Congressional action is requested. The revised guarantee schedule
consistent with existing premiums would go into effect on the first day
of the second calendar year following submission to the Congress if
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the Congress does not approve the premium increase or one of the
other two revised schedules by a concurrent resolution.

Il" a report indicates that a higher level of guarantees can be sup-

1

ported by the premium level in effect, the PBGC would be required
to prepare an analysis showing (1) reduced premiums consistent with

'

existing guarantees, and (2) increased guarantees consistent with ex-,j

isting premiums, and to submit both revised schedules as proposals to

,

the specified conmiittees. If the Congress approves one of the proposed
I

schedules by a concurrent resolution, that schedule would go intoi
effect. The bill continues the rules of the House and Senate for con-
sideration of a concurrent resolution approving an increase in the J

guarantee limits for basic benefits. :

Other benefits i

The PBGC would be authorized to guarantee benefits under multi- \

employer plans other than basic benefits, if feasible, subject to terms ^

and conditions specified by the PBGC. Under the bill, within 18'

months after enactment, the PBGC would also be required to propose

j

regulations to guarantee benefits (referred to as supplemental bene-j
fits) that would be basic benefits except for the dollar or percentage
limits provided by the bill, subject to terms and conditions specified]

If*.
in PBGC regulations. Under the bill, a plan's election of supplemental

j

cc:
guarantees would generally be irrevocable, could be made only within

^

I

'((|:: a specified time, and could not be made unless plan assets are at least <

^
'lljii

15 times the benefit payments. Congressional approval would not bCii

;i

*" required for changes in premium or guarantee schedules for nonbasic,(
*' benefits or for the fund for reimbursement for uncollectible with-j

;'Jl
drawal liability. Benefits under a plan other than base benefits would

U. be guaranteed only if the plan elected to liave such benefits guaranteed.
I'lPi ...
'•;;J|

Aggregate limit on benefits guaranteed

Ipt,
The bill would limit the aggregate present value of benefits provided

*
*'' by the PBGC with respect to any participant to the same level pro-

j

vided by present law except that, under PBGC regulations, financial

,

assistance provided by the PBGC to a plan (see C. Employer With-

'

drawal Liability, Explan/ition of provisions—S. Reorganization, (i) ,

Financial assistance) would be taken into account as a benefit provided ]

by the PBGC to plan participants under a terminated plan.
\

Effective date

Generally, these provisions of the bill would apply as of the date
j

of enactment. The bill provides, however, that the level of benefits \

guaranteed under the termination insurance program for multiem-
1

ployer plans which have already terminated and which are guaran-

1

teed by the PBGC under present law are not to be less than the new
,|

levels provided by the bill for multiemployer plans. I

!



G. Annual Report of Plan Administrator (Sec. 106 of the Bill

!

and Sec. 4065 of ERISA)

Present law
Under ERISA, a plan ladministrator is required to report the occur-

rence of specified reportable events to the PBGC. These reports are

designed to forewarn the PBGC for potential economic problems under
iplans.^ Also, the plan administrator of a plan to which more than one
employer contributes is required to notify each substantial employer
annually that it is a substantial employer.^ In addition, reports are

required to be filed with the PBGC by plan administrators in connec-

tion with the payment of premiums (Form PBGC-1)

.

Explanation of provisions

The bill would add a requirement that the annual report of a plan
administrator, with respect to a plan subject to termination insurance,

includes such information with respect to the plan as the PBGC deter-

mines is necessary for enforcement purposes and that is required by *;

PBGC regulations. The bill provides that the information required il

may include (1) a statement by the plan's enrolled actuary of (a) the jl:

present value of all benefit entitlements under the plan as of the end of
the plan year, and (b) the value of plan assets as of that time ; and (2)
a statement certified by the plan administrator of the value of each
outstanding claim for withdrawal liability as of the close of the plan
year and as of the close of the preceding plan year.

Effective date

This provision of the bill would be effective upon enactment.

' See ERISA sec. 4043.
' See ERISA sec. 4066.
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H. Contingent Employer Liability Insurance (Sec. 107 of the
Bill and Sec. 4023 of ERISA)

Present law
ERISA provided for a program designed to permit an employer to

insure against the contingent employer liability (up to 30 percent of
the employer's net worth) arising out of the termination of a plan
with insufficient assets to provide benefits at the insured level. Under
ERISA, the contingent employer liability insurance (CELI) may be
developed by the PBGC in conjunction with private insurors. The
PBGC is authorized to provide premium rates and collect premiums
under the CELI program.^

Explanation of provisions

The bill would repeal the contingent employer liability insurance
provisions of ERISA for multiemployer plans and single-employer
plans.

Effective date

This provision of the bill would be effective upon enactment.

^ See ERISA sec. 4023. Because of concerns over adverse selection, premium
levels, and the possibility of abuse, no CELI program has been initiated by the
PBGC. (Private insurors have not shown an interest in developing a CELI
program.)
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I. Minimum Funding Requirements (Sees. 202 and 304 of the Bill,

Sec. 412 of the Code and Sees. 301 and 302 of ERISA)

Present law

In general

Under the Code and the nontax provisions of EKISA/ multi-

employer pension plans are required to meet a minimum funding
standard on an annual basis. As an administrative aid in the applica-

tion of this standard, ERISA requires that each plan must establish

and maintain a special account called a "funding standard account"

to which specified charges and credits (including credits for contri-

butions to the plan) must be made for each plan year. If, as of the

close of a plan year, the account does not have a balance of charges,

the plan is treated as satisfying the minimum funding standard for

that year. Thus, as a general rule, the minimum contribution for a

year is determined by the amount by which charges to the account
would exceed credits to the account if no contribution were made to

ji

the plan. |-,

For example, in the case of a plan the plan year of which is the '•

calendar year, if, as of the close of 1980, charges to the plan's funding *^"

standard account would exceed credits to the account oy $200,000 if

no contribution were made to the plan for 1980, a minimum contri-

bution for the year of that amount would generally be required for

the plan to meet the minimum funding standard for 1980.

If, as of the close of any plan year, charges to the funding standard
account exceed credits to the account, the excess is called an "accumu-
lated funding deficiency." The deficiency is subject to a five-percent

nondeductible excise tax and, if not corrected within a specified cor-

rection period, is also subject to a 100-percent nondeductible excise

tax. The tax is payable by the employers responsible for contributing
to the plan for the year.

Actuarial cost methods
In computing the amounts which are required to be contributed to

a defined benefit pension plan for a plan year in order to meet the

minimum funding standard for the year, the plan's actually utilizes

what is known as an "actuarial cost method." ^ Generally, an actua-

rial cost method breaks up the cost of the benefits into annual charges
consisting of two elements. These elements are called (1) normal cost,

and (2) past service cost. Normal cost generally represents the cost

of future benefits under the plan for current employees and, under
some funding methods, for separated employees, which will be funded
by future contributions to the plan (1) in level dollar amounts, (2)

^ See sec. 412 of the Code and part 3, Title I of ERISA.
^See Temp. Treas. Regs. § 11.412(c) (1)-1 aud Prop. Treas. Regs. § 1.412(c)

(3)-l.
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i

as a uniform percentage of payroll, (3) as a uniform amount per
I

unit of service (e.g., 50 cents per hour), or (4) on the basis of the
;

actuarial present values of benefits accruing under the plan in parti- J

cular plan years. Past service liability represents the cost of future 1

benefits under the plan (1) on the date the plan is first effective, or
]

(2) on the date a plan amendment increasing plan benefits is first )i

effective, which will not be funded by future plan contributions to 1

meet normal cost. i

Normal cost and past service cost are key elements in computations 1

under the minimum funding standard. While these costs may differ
i

substantially, depending upon the actuarial cost method used to value
|

a plan's assets and liabilities, they must be determined under an 1

actuarial cost method permitted by EKISA. ERISA eniunerates six "

acceptable actuarial cost methods and provides that additional meth-
J

ods may be permitted under Treasury regulations. ^

Charges to funding standard account

Normal cost
j

Each plan year, the plan's funding standard account must be
charged with the normal cost assigned to that year under the plan's ?

actuarial cost method. This will generally mean that the employers -

maintaining the plan will have to contribute to the plan an amount "

at least equal to the normal cost to create a credit in the funding :

standard account to balance off the charge for normal cost.

For example, if the normal cost for a plan for the plan year end-
ing December 31, 1980, is $150,000, the funding standard account is

charged for that amount. Assuming there are no credits to the account
^

to offset that charge, an employer contribution to the plan of $150,000
would be required for 1980 in order to avoid an accumulated funding
deficiency for that year.

'^Ilj
Past service liability

There are three separate charges to the funding standard account
which may arise as the result of past service liabilities. The first

;

applies only to a plan in existence on January 1, 1974; the second
;

applies only to a plan which came into existence after January 1,

1974; and the third applies to a plan under which past service

liability has increased due to a plan amendment made after January
1, 1974.

In the case of a plan in existence on January 1, 1974, the funding
standard account is charged with a portion of the past service liabil-

ity under the plan determined as of the first day of the plan year,
beginning in the first year the funding standard applied to the plan
(generally 1976). The amount of the liability with which the account
is charged in the case of a multiemployer plan is based on amortiza-
tion of past service liabilities over a period of 40 years. The liability

must be amortized (in much the same manner as a mortgage) in
equal annual installments over the 40-year amortization period. ^

For example, assume that a plan in existence on January 1, 1974,
uses the calendar year as its plan year and has a past service liability

of $500,000 determined as of January 1, 1976. The plan's actu-
ary uses an interest rate of six percent in determining plan costs. The •

';igl



49

40-year schedule requires that $31,350 be charged against the funding

standard account each year to amortize this liability. Thus, for each

year in the 40-year period commencing with 1976, the plan's funding

standard account is charged with the amount of $31,350. This will re-

quire the employers maintaining the plan to make a contribution to

the plan of that amount for each year in the 40-year period to generate

a credit to the account to offset the charge, unless it is offset by some
other credit to the account or the plan becomes fully funded.

In the case of a plan not in existence on Ja.nuary 1, 1974, the plan is

generally required to determine past service liability as of the first day

of its first plan year beginning after September 2, 1974. This liability

must be amortized by a multiemployer plan in equal annual install-

ments over 40 years (30 years, in the case of a single-employer plan) in

the same manner as past service liability is amortized for a plan in

existence on January 1, 1974. Each year during the 40-year period, the

funding standard is charged with the amount of past service liability

amortized in that year unless the plan becomes fully funded.

In any case where a net increase in benefits under a plan takes place

as a result of plan amendments in a year, the unfunded past service

liability attributable to the net increase is determined and amortized

over a period of 40 years in the case of a multiemployer plan (30 years

for a single-employer plan) . Each year during the 40-year period, the

funding standard account is charged with the amount of the amortiza-

tion for that year, and the employers are required to make sufficient

contributions to offset the charge unless it is offset by another credit or

the plan becomes fully funded.

Experience losses

In determining plan funding under an actuarial cost method, the

plan's actuary generally makes certain assumptions regarding rates

of interest, mortality, disability, salary increases, etc. If on the basis of

these assumptions the contributions made to the plan result in un-

funded liabilities less than that anticipated by the actuary, the excess

of the expected unfunded liabilities over the actual unfunded liabilities

is called an "experience gain."

On the other hand, if the expected unfunded liabilities fall short

of the actual unfunded liabilities, the shortfall is considered an "ex-

perience loss." The minimum funding standard requires that an ex-

perience loss be amortized in equal installments over a period of 20

years (15 years for a single-employer plan) and that the funding
standard account be charged with each year's amortization unless the

plan becomes fully funded. ( Some funding methods do not separately

determine experience gains or losses).

Changes in actuarial assun^ptions

If the actuarial assumptions used for funding a plan are revised and
under the new assumptions the accrued liability of the plan is less than
the accrued liability computed under the old assumptions, the decrease

in accrued liability is considered a "gain from changes in actuarial as-

sumptions." "Accrued liability" refers to the actuarial present value
of projected pension benefits under the plan which will not be funded
by future contributions to meet normal cost. On the other hand, if,
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after the change in assumptions, accrued liability exceeds accrued i

liability computed under the old assumptions, the excess is considered

a "loss from changes in actuarial assumptions." The amount of the loss I

from changes in actuarial assumptions must be amortized in equal
j

annual installaments over a period of 30 years, and the amount of each
year's amortization must be charged to the funding standard account 1

unless the plan becomes fully funded. «

Waived funding deficiency
\

If 10 percent or more of the employers contributing to a multi-^

employer plan are unable to make contributions which will satisfy the i

minimum funding standard for a plan year without substantial busi-

.

ness hardship, the Internal Revenue Service is permitted to waive all or
'

a portion of the contribution requirements of the minimum funding

"

standard for the plan year if it is determined that requiring the con-

'

tributions would be adverse to the interests of plan participants in the
,

aggregate. However, the Service is not permitted to grant such a waiver ',

, for a plan for more than five plan years in any period of 15 consecutive '

plan years. The amount of the contribution not required for as a result

j

of the waiver is called a "waived funding deficiency." s

J
Under the funding standard, the amount of a waived funding defi-

,

t ifj*^, ciency must be amortized in equal annual installments over a period

5 CCJl of 15 years commencing with the year first following the year for

^ <|s! which the waiver is granted, and the funding standard account must
^

•2Si
be charged each year with the amount amortized for that year unless

S the plan becomes fully funded.

,,4 /Switchback liability

|irf!, ERISA provides that certain plans may elect to use an alternative

Ss minimum funding standard account for any year in lieu of the fund-

|{2ji ing standard account, and prescribes specified annual charges and
'ISii credits to the alternative account. If it would take a smaller contribu-

tion to balance charges and credits in the alternative account than it

would take to balance the funding standard account for a plan year,
no accumulated funding deficiency is considered to exist for the year
if a contribution satisfying the requirements of the alternative ac-

count is made. During years for which contributions are made under
the alternative account, an excess of charges over credits may build up
in the funding standard account. If the plan later switches back from
the alternative account to the funding standard account, this excess of
charges over credits must be amortized over a period of five plan
years. This amount is known as a "switchback liability."

Credits to funding standard account

Employer contributions

Each plan year, the funding standard account is credited with the
amount considered contributed to a plan by employers maintaining
the plan for the year. This amount includes contributions made during
the year as well as contributions made on account of the year up to two
and one-half months after the close of the year. (IRS can extend the
period for an additional six months. )3

' See Temp. Treas. Regs. § 11.412 (c)-12.
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Past service liability

If plan amendments in a year result in a net decrease in past service

liability, the amount of the decrease must be amortized in equal annual
installments over a period of 40 years, and each year's amortization
during the 40-year period (30 years for a single-employer plan) must
be credited to the funding standard account unless the plan becomes
fully funded. These credits will help offset charges to the account and
will decrease otherwise required contributions to the plan.

Experience gains

If a net experience gain is determined in a plan year, the gain
must be amortized in equal annual installments over a period of 20
years ( 15 years for a single employer plan) , and the amount amortized
each year must be credited to the funding standard account unless the
plan becomes fully funded. These credits also offset charges to the

account and thus decrease contribution requirements.

Changes in actuarial assumptions

If a change in actuarial assumptions results in a gain because of
a decrease in plan accrued liability under the new assumptions, the
gain must be amortized in equal annual installments over a period of
80 years. The amount amortized each year must be credited to the
funding standard account unless the plan becomes fully funded and
the credit will reduce plan contributions otherwise required for the

year.

Switchback liability

When a plan switches back from the alternative minimum funding
standard account to the funding standard account, the funding stand-

ard account is credited with the excess of charges over credits which
have built up in that account. If this were not done, the entire excess

would have to be offset by a contribution (or other credit) to the

account in the year of the switchback to prevent an accumulated fund-
ing deficiency.

Extension of amortization periods

The Internal Revenue Service is permitted to extend for up to 10

years the period for amortizing any unfunded past service liability

under a multiemployer plan.* If such an extension is granted, the pe-

riod over which the funding standard account is charged with amort-
ization of the liability is similarly extended. Before granting such an
extension, the Service must determine that (1) the extension will

carry out the purposes of ERISA, (2) the extension will provide
adequate protection to plan participants and beneficiaries, and (3)

the failure to grant the extension will (a) result in a substantial risk

of plan termination or in substantial reduction of pension benefits or

compensation, and (b) be adverse to the interests of plan participants

in the aggregate.

Explanation of provisions

In general

The bill would modify the periods over which past service liabilities

and experience gains and losses under multiemployer plans would be

* Under Reorganization Plan No. 4 of 1978, referral to the Secretary of Labor
may be required.
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I

required to be amortized for the purpose of making charges and
|

credits to the funding standard account. In general, the new amortiza-
tion periods would follow those required of single-employer plans

«

for funding purposes. However, certain transitional rules would be
provided under which the present law amortization periods would

I

continue to apply to multiemployer plans in certain circumstances. \

In addition, the Secretarjr of the Treasury would be authorized to i

prescribe regulations requiring additional charges and credits to the
funding standard account to prevent withdrawal liability payments i

from being unduly reflected as advance funding of plan liabilities. I

The bill would also make conforming amendments to the funding J

rules to take account of changes made in other parts of the bill, f

/. Modification of charges to funding standard account

Past service liability

Under the bill, certain amounts of unfunded past service liability
'

would be amortized in equal annual installments over 30 years for i

purposes of determining charges to the funding standard account, i

These would be (1) unfunded past service liability determined as of E

the first day of the first plan year of a plan not in existence on en- ^

actment, and (2) any net increase in unfunded past service liability
j

arising from plan amendments adopted during a plan year.

Experience losses

Under the bill, a net experience loss would be amortized in equal

jj

'"
annual installments over 15 years for purposes of determining charges

,

to the funding standard account.

IJJ
2. Modification of credits to funding standard account

•|i|| Past service liability

;C5| Under the bill, any decrease in unfunded past service liability aris-
'**i' ing from plan amendments adopted during a plan year would be

amortized in equal annual installments over 30 years for purposes of
determining credits to the funding standard account.

Experience gains

Under the bill, a net experience gain would be amortized in equal

H

annual installments over 15 years for purposes of determining credits

[
to the funding standard account.

I
Prior a/mortizdble amounts

Under the bill, any amortizable amounts described above that exist

I
on the date of enactment would continue to be amortized over their

I respective previously established periods.

I Withdrawal liability

Under the bill, any withdrawal liability payment to a plan for a
plan year would be treated as an amount contributed to the plan for

the year. Accordingly, it would generate a credit to the funding
standard account.

E-ffective date

These provisions of the bill would apply on the date of enactment.



J. Excise Taxes (Sec. 203 of the Bill and Sec. 4971 of the Code)

Present law
Under present law, an employer who maintains a plan to which the

ERISA minimum funding standard applies is subject to a two-tier

annual nondeductible excise tax on any accumulated funding deficiency

under the plan. The initial tax is 5% of the deficiency. If the deficiency

is not corrected within a correction period, an additional excise tax

equal to 100% of the deficiency is imposed.

Before issuing a notice of deficiency under this provision, the Service

is required to notify the Secretary of Labor and afford the Secretary

of Labor an opportunity to (1) require the responsible employer to

eliminate the deficiency and (2) to comment on the imposition of

the tax.

Explanation of provisions

The bill would conform the penalty excise tax provisions relating

to the ERISA funding standard to the plan reorganization provisions

of the bill hj changing the accumulated funding deficiency of a plan in

reorganization (the amount to which the excise tax applies) to the

reorganization deficiency computed under the bill. The bill would

also provide that in the case of a multiemployer plan in reorganiza-

tion, the notice issued by the Internal Revenue Service to the Secre-

tary of Labor with respect to a notice of deficiency for a tax on an

accumulated funding deficiency, and the opportunity to comment on

the imposition of the tax, would be provided to the PBGC.

Effective date

These provisions of the bill would apply on the date of enactment

Revenue effect

It is estimated that this provision would result in a negligible net

decrease in budget receipts.
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K. Deductibility of Employer Liability Payments (Sec. 204 of
the Bill and Sec. 404 of the Code)

Present law

Under present law, an employer is allowed a deduction for a contri- I

bution to a qualified pension plan for its employees. The deduction is

allowed (within limits) in the taxable year for which the contribution
is made.^ Payments of employer liability under the termination insur-

ance program are treated as employer contributions.^

Explanation of provision

The bill would allow a deduction for amounts paid by a taxpayer
under the employer liability provisions of the termination insurance
program without regard to the usual limitations on employer deduc-
tions for contributions to a defined benefit pension plan. Special rules

are provided which would allow a deduction for employer liability

payments to a taxpayer whose liability for the payments arises out of
the liability of an employer who is a member of the same controlled

group of companies that includes die taxpayer.

Effective date

This provision of the bill would be effective upon enactment.

Revenue effect-

ijjpi It is estimated that this provision would decrease budget receipts by
less than $5 million annually.

*4

^ See Code sec. 404(a) (1) (A) and Prop. Treas. Reg. § 1.404 (a) -14.
^ See Code sec. 404(g).
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L. Minimum Vesting Requirements (Sees. 205 and 303 of the Bill,

Sec. 411 of the Code, and Sec. 203 of ERISA)

Present law

Under present law, benefits under a plan which are vested may be

forfeited only (1) in the case of death, (2) where benefits are sus-

pended upon reemployment, (3) in the case of certain retroactive plan

amendments which reduce benefits, or (4) in the case of certain with-

drawals of mandatory employee contributions. Also, under present

law, with certain very limited, exceptions, all of a participant's years

of service with an employer must be taken into account for vesting

purposes.

Explanation of provisions

In general

The bill would permit additional circumstances under which vested

benefits under a multiemployer plan, which are nonforfeitable under

present law, could be forfeited. The bill would provide that certain

of a participant's years of service with an employer, currently taken

into account for vesting purposes, could be disregarded, in the case of

a multiemployer plan. (Also, see C, Employer Withdrawal Liability,

5. Reorganization, q. Adjustments in accrued henef.ts.') In addition,

the bill would conform the vesting provisions of ERSIA to changes

made in other parts of the bill.

Cessation of contrihutions under a nmltiemployer plan

Under the bill, a multiemployer plan would not fail to meet the

vesting requirements of ERISA merely because the plan provides for

tfhe forfeiture of accrued benefits attributable to service with a partici-

pant's employer before the employer was required to contribute to the

plan in the event that the employer ceases making contributions to the

plan.

Reduction and suspension of heneflts

Under the bill, a multiemployer plan would not fail to meet the

vesting requirements of ERISA merely because (1) it is amended to

reduce accrued benefits, but not below the level of guaranteed benefits,

in the event of plan reorganization or plan termination, or (2) benefits

payments under the plan, other than basic benefits, are suspended in

the event of plan reorganization or plan termination.

Authority to disregard service after withdrawal or plan termination

Under the bill, if an employer withdraws from a multiemployer

plan, a participant's years of service with the employer completed

after the withdrawal would not have to be taken into account in deter-

mining the participant's vested percentage in his accrued benefits

under the plan. This rule would apply to partial withdrawals only to

(55)
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the extent permitted in regulations prescribed by the Secretary of
the Treasury.
Also, under the bill, if a multiemployer plan terminates for purposes

of termination insurance, an employee's years of service completed
after the date of termination would not have to be taken into account
in determining a participant's vested percentage in his accrued bene-

fits under the plan.

Effective date

This provision of the bill would apply on date of enactment.

Revenue effect

It is estimated that this provision will have no effect on budget
receipts.

o


