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I. INTRODUCTION

This pamphlet has been prepared by the staff of the Joint Committee
on Taxation for use by the Committee on Ways and Means during its

consideration of tuition tax credits on April 10 and 11, 1978. The Com-
mittee on Ways and Means announced on March 24, 1978, that H.E.
11776 will be the subject of its two-day mark-up. The Committee on
Ways and Means held hearings on proposals relating to tax credits,

tax deductions, tax deferrals, and other methods for providing assist-

ance for educational expenses on February 14, 15, 16, 17, and 21, 1978.

This pamphlet provides background information on tuition tax

credits and related educational assistance proposals, a technical ex-

planation of H.R. 11776, a summary of other legislative proposals,

and an outline o,f the issues involved in such legislation.
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II. BACKGROUND

A. Present Law
1. Tax benefits

Present law provides no tax credit, deduction, nor other tax benefit

for personal educational expenses.
. • j!

In certain cases, taxpayers are entitled to a personal exemption tor

a dependent, which they otherwise could not claim, because the depend-

ent is a student. Generally, a taxpayer may claim a $^50 personal

exemption deduction (and a $35 credit) for each dependent whose

orosp income ip less than $750 for the taxable year. However, the gross

income limitation does not apply if the dependent is the taxpayer s

child and is under the ag-e of 19 or is a student (sec. 151)

.

^

Individuals generally may exclude from income amounts received as

scholarships and fellowships (sec. 117).^ The exclusion also covers

incidental amounts received to cover expenses for travel, researcli,

clerical help, and equipment when they are expended for these pur-

poses. The exclusion for scholarships and fellowship grants is re-

stricted to educational grants by relatively disinterested grantors who

do not require any significant consideration (e.g., promises of future

services) from the recipient.^

Educational expenses which qualify as trade or business expenses

under section 162 may be deducted. Expenditures made by an indi-

vidual for his own education generally are deductible if they are for

education which (1) maintains or improves skills required by the indi-

vidual's employment or other trade or business, or (2) meets the ex-

l^ress requirements of the individual's employer or the requirements of

applicable law or regulations imposed as a condition to the retention

by the individual of an established employment relationship, status, or

rate of compensation. These types of education commonly are called

"job-related education."

2. Direct aid

a. Post-secondary education

Under present law, direct Federal assistance to individuals for post-

secondary educational expenses is provided through a variety of

program's, the majority of which are administered through the

^ To some extent, qualifications difeer for individuals who are candidates for

degrees and individuals who are not degree candidates. A degree candidate can-

not exclude any amount to the extent it represents compensation for teaching,

research, or other part-time services which he or she is required to render in

order to obtain the grant unless such services are required of all candidates fnr

a particular degree as a condition for receiving the degree.

In the case of a nondegree candidate, the exclusion is available only for up

to $300 per month for no more than 36 months and then only if the grantor

of the scholarship is a qualified governmental unit, charity, or international

organization.
- Binglcr v. Johnson, 394 U.S. 741 (1969)

.

(3)
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Department of Health, Education, and Welfare (HEW). The prin-,

cipal programs administered by HEW are the Basic Educational)
Opportunity Grant Program (BEOG) , the College Work Study Pro-

1

gram, the Guaranteed Student Loan Program, the National Directl*!

Student Loan Program, the State Student Incentive Grant Programifj

(SSIG), and the Supj^lemental Educational Opportunity Grant!
Program (SEOG). In addition, the Federal Government provides'!
individuals with educational assistance through G.I. Bill education
benefits and Social Security student benefits.

The Basic Educational Opportunity Grant Program provides Fed-

,

eral assistance to students on the basis of family income and the cost of

!

college attendance. In fiscal year 1978, $2.1 billion was appropriated!
for this program. According to HEW, grants presently are provided J

to 2.4 million students. The maximum grant for low-income students!
is $1,600, and the average grant to students in families with incomes
between $8,000 and $16,000 is $850. Students from families with m-l
comes in excess of $16,000 do not qualify for grants. i

The College Work Study Program provides 80 percent of the sal-^

aries for certain part-time jobs for students. In fiscal year 1978, $435,
million was appropriated for this program. About 796,000 students*
will participate in it.

The Guaranteed Student Loan Program subsidizes interest costs and
guarantees loan repayments. In fiscal year 1978, $530 million was ap-,
propriated for this program. Under present law, students from fami^l
lies with adjusted family incomes in excess of $25,000 are not eligible

f

to receive interest subsidies but are eligible to participate in this pro-]
gram. The Administration has estimated that more than one million I
students will receive loans in fiscal year 1978 (with about 350,000
loans going to students in families with incomes above $16,000).
The National Direct Student Loan Program was budgeted at ap-

proximately $310 million for fiscal year 1978. Repayments on out-
standmg loans help fund current benefits. The Administration esti-
mates that in fiscal year 1979 approximately 853,000 loans will be
made. ;

i'

The Stat6' Student Incentive Grant Program provides scholarships
to needy students through matching State and Federal grants. Ap-
proxnnately $64 million of Federal funds have been appropriated to
be expended to assist about 250,000 students during the 1978-1979:
school year. .

.

]

The Supplemental Educational Opportunity Grant Program helps t

make available the benefits of post-secondary education to students s

who are m exceptional financial need and who would be unable to
obtam post-secondary education without such grants. It authorizes i

the appropriation of $200 million in each of the fiscal years 1977, 1978
and 1979, for initial supplemental grants (i.e., grants to students who
have not Received such grants previously) , and such sums as necessarv, ^

to be appropriated separately, for continuing supplemental grants. No :

annual grant may exceed $1,500 or one-half the sum of the total
amount of student financial aid provided to the recipient student by

SV^^^^^^^*^^"'
whichever is less. An eligible student mav receive up to ;

$4,000 m grants over a period of up to four years. (In some cases, the
student may receive up to $5,000 over a period of up to five years.)



'A breakdown of the sources of support for the college costs of
freshmen entering college in 1975 according to both sources of support
and parental income level appears in Table 1, below

:

TABLE 1.—PERCENTAGE OF TOTAL COLLEGE COSTS OF 1975 FRESHMEN PAID FROM VARIOUS SOURCES.

BY INCOME LEVEL

Source

Parental income level

Middle
Low ($8,000 to

«$8,000) $19,999)

Higli

($20,000 All

or mt)re) students

Basic educational opportunity grant (BEOG)
Supplemental educational opportunity grant (SEOG).
State scholaf-ship

Local, private scliolarship

Student;' Gl benefits

Parents' Gl benefits

SS dependents' benefits

Total, grants

Parents or family
,

Spouse

Total, family assistance

Total, grants and family assistance...

College work study
Federal guaranteed student loan . ..

National direct student loan

Other loan..-.
Full-time work.....
Part-time work
Savings

Other financing.

27.0
3.2
5.9
4.0
1.9
1.0
5.4

7.3
1.1
4.7
4.5
1.0
.6
1.8

1.5
.2
1.4
2.6
.4
.3
.7

8.3
1.1
3.7
3.8
.9
.5
1.9

48.4
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ers' education, education of gifted and talented children, metric edu-

cation, and women's educational equity. The proportion of total fund-
|

ing for the Special Projects Act to be devoted to each of these activities

is set by law.

Title IV of ESEA provides grants to States for three prmiary

purposes: (1) appropriations are dispersed by the State to local edu-

cational agencies for purchasing books, materials and equipment, and

for training and other activities for guidance counselors; (2) funds

are provided for strengthening the leadership resources of the State

education agency; and (3) funds are provided for discretionary com-

petitive grants from the State to local agencies for innovative educa- ^

tional projects.

Title VII of ESEA (Bilingual Education) has the following ob-
f

jectives: (1) to encourage the establishment and operation of pro- -

grams using bilingual education practices, techniques, and methods;
j

(2) to develop and disseminate effective models of bilingual education
;

|

(3) to establish training programs for teachers to teach in a bilingual

setting; and (4) to conduct studies to determine the effectiveness of ^

bilingual education, establish a national clearinghouse, and survey the i

number of children and adults with limited English speaking profi-^

ciency.

Impact Aid.—The Impact Aid program was enacted by Congress in
]

1950 to compensate school districts affected by Federal activities in
^

the area. The two Impact Aid laws provide funds for a school district's
"'

ongoing maintenance and operation costs (P.L. 81-874) and to cover
construction costs (P.L. 81-815). Both laws provide assistance for dis- ,

asters (fires, hurricanes, floods, etc.). Currently, school districts whose \

student population has at least 3 percent or 400 "Federally-connected |i

children" enrolled are eligible for impact aid.
i]

AduU Education Act of 1966.—The Adult Education Act of 1966

'

authorizes grants to States for individuals 16 years and older to help
witli English language difficulties and reading, writing, and compu-
tational skills. Currently, the Adult Education program focuses on at-

tainment of a high school education or its equivalent. Providers at

the local level can be only public and private non-profit organizations.
,

Emergency School Aid Act.—The Emergency School Aid Act pro-
\

vides financial aid for desegregating school districts to conduct"
programs meeting the "special needs incident to" desegregation. Ad-

J
ditionally, ESAA is intended to encourage voluntary reduction of'
minority gi'onp isolation and to aid school children in overcoming the

j
educational disadvantages of minority group isolation.



B. Prior Congressional Action on Tuition Tax Benefits

In the 1950's, tax deductions from adjusted gross income for some

portion of college expenses and an additional personal exemption

for each student were the most common legislative proposals for

tax relief for educational expenses. In the 1960's, tax credit proposals

became popular. From 1967 to 1977, six education tax credit pro-

posals passed the Senate, but none was ever approved by the House
of Representatives.

The Social Security Financing Amendments of 1977, as ]:!assed by

the Senate, contained an amendment, known as the "Roth amend-

ment," to provide a tax credit for certain educational expenses. This

amendment was deleted from the bill by the conferees.

The 1977 amendment would have allowed a tax credit for educa-

tional expenses paid by an individual for himself, his spouse, or his

dependents. The credit would have covered 100 percent of the eligible

educational expenses at institutions of higher education (but not grad-

uate schools) or postsecondary vocational schools up to a maximum of

$250 for any one individual.

If more than one taxpayer paid the educational expenses of an
individual, the credit with respect to that individual was to be pro-

rated among such taxpaj^ers.

Educational expenses of a taxpayer's spouse could be claimed only

if the taxpayer was entitled to an exemption for his or her spouse

under section 151(b) or if they filed a joint return. The credit would
be allowed only with respect* to full-time students. Expenses tJaken

into account in determining a credit were to be reduced by scholarship

or fellowship grants excluded from income under section 117 and by

educational assistance allowances and educational and training allow-

ances received under chapters 35 and 33 (relating to Veterans' bene-

fits), respectively, of title 38 of the United States Code. Eligible

expenses were tuition, fees, books, supplies, and equipment, but not

meals, lodging, or similar personal, living, or family expenses. Higher

education expenses had to be for courses allowed as credit toward a

baccalaureate degree. Vocational school expenses had to be for courses

allowed as credit for a certificate of required course work. No trade

or business expense deduction under section 162 would be allowed for

expenses taken into account in determining the credit.

The amendment, which was to be refundable only for the first year

in which it was effective, would have applied to educational expenses

paid after December 31, 1977, in taxable years beginning after Decem-
ber 31. 1977. It would have entailed a revenue loss of approximately

$1.3 billion in its first full nonrefundable fiscal year.

(7)



C. Administration Proposal
I

1. Summary and legislative history

The Administration has proposed legislative programs both forj

post-secondary and for elementary and secondary education. The Ad-
J

ministration opposes the enactment of any tuition tax credit. t

Po&\i-seGondary education.—The Administration annoxniced on Feb-

ruary 8, 1978, a proposal that would assist individuals with post-sec-

ondary educational expenses by expanding eligibility for, and in-

^

creasing the benefits provided by, three Federal programs for direct *

student aid : the Basic Educational Opportunity Grant Program, the

College Work Study Program, and the Guaranteed Student Loan
Program. The total additional appropriation which the Adnainistra-

1'

tion has requested for fiscal year 1979 for its package of grants, work
study, and loans is $1.46 billion (an increase from about $3.8 billion in

;

fiscal year 1978 to about $5.2 billion in fiscal year 1979).

H.E. 11274 (the Middle Income Student Assistance Act), as re-

1

ported by the House Education and Labor Committee on March 8,

1978, provides for changes and/or increased funding in five student
^

aid programs : the Basic Educational Opportunity Grant Program,
^

the College Work Study Program, the Guaranteed Student Loan Pro-
gram, the Supplemental Educational Opportunity Grant Program,

,

and the State Student Incentive Grant Program. HEW estimates
[

that H.R. 11274 would cost about $300 million, assuming full funding
(or between $34 and $40 million at the permissible lower fundings
level), over the Administration's total fiscal year 1979 request. On^
March 20, 1978, the House defeated, by a vote of 156-218, a motion to ij

suspend the rules in order to consider H.R. 11274.
j

S. 2539 (The College Opportunity Act of 1978) , as reported bythe
,

Senate Human Resources Committee on February 28, 1978, provides \

for changes and/or increased funding in five student aid programs
:

'

the Basic Educational Opportunity Grant Program, the College Work:;
Study Program, the Guaranteed Student Loan Program, the Supple-'
mental Educational Opportunity Grant Program, and the State Stu-
dent Incentive Grant Program. HEW estimates that these changes
would cost about $150 million over its total fiscal year 1979 request.

\

El&mentaTy and secondary education.—^The Administration's pro-
posal for aid to elementary and secondary education, announced on
Febraary 28, 1978, represents an increase of nearly $900 million in fiscal

year 1979 over fiscal year 1978 (from $6 billion to $6.9 billion). The?
proposal, which was introduced in the House as H.R. 11282, on March i

:3, 1978, primarily is concerned with reauthorizing and improving a',

number of existing HEW programs dealing with elementary and sec- ^

ondary education. Specifically, H.R. 11282 would ameiid titles I, II,
III, IV, and VII of the Elementary and Secondary Education Act,
Impact Aid, the Emergency School Aid Act, and the .A dnlt Education
Act. Also, the bill would authorize the Woman's Educational Equity

(8)
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Act as a sepa-rate program and would establish a new discretionary au-

thority to coordinate and consolidate demonstration projects for im-

jiroving basic educational skills (The Basic Skills and Educational

Quality Act)

.

2. Comparison of Administration proposal for post-secondary

education with House (H.R. 11274) and Senate (S. 2539) bills

Basic Educational Opportunity Grant Program

This program provides Federal assistance to students on the basis

of family income and the cost of college attendance. For fiscal year

1979, the Admmistration requested an additional $1 billion over the

$2.1 billion appropriated for this program for fiscal year 1978. With

this additional funding, the Administration intends to (1) provide

grants to 2.8 million additional students (raising the total fi'om 2.4

to 5.2 million)
; (2) guarantee a $250 grant to 2.7 million students from

families with annual incomes of up to $25,000 (including assistance

to at least 2 million students from families with annual incomes in

the $16,000 to $25,000 range who had not previously participated in

this program)
; (3) increase the maximum grant for low-income Stu-

dents from $1,600 to $1,800; (4) increase the amount of the average

grant by $200 (from $850 to $1,050) to students in families with in-

comes between $8,000 and $16,000; and (5) eliminate inequities in

the treatment of self-supporting students, particularly those with
dependents.
The House bill changes the method of calculating the amount which

a family is expected to contribute to a child's education. Families would
be expected to contribute only 10.5 percent of their "discretionary in-

come" for their children's education if the program is fully funded,

and 12 percent if the program is not fully funded. (Currently, fam-
ilies are expected to contribute 20 percent of their first $5,000, and 30

percent of additional, discretionary income for their children's educa-

tion.) More liberal treatment would be provided for self-supporting

Students, and the neediest students would be provided with increased

protection against having their grants reduced if the program is not
fully funded. HEW estimates that this would cost about $290 million

at full funding (and $28 million at the lower funding level) more than
the Administration's total fiscal year 1979 request.

The Senate bill changes the method of calculating what a family
is expected to contribute to their child's education. Families would be
expected to Contribute only 10.5 percent of their discretionary income
for this purpose. HEW estimates that this portion of the bill would
cost about $157 million more than the Administration's total fiscal yea,r

1979 request.

College Work Study Program
This program provides 80 percent of the salaries for certain part-

time jobs for students. The Administration seeks an additional $165
million over the $435 million appropriated for this program in fiscal

year 1978. With this additional appropriation, the Administration in-

tends to provide work opportunities for as many as 280,000 more stu-

dents (increasing the program total to more than one million students)

.

The Administration estimates that approximately 380,000 of ^<^ stu-

dents eligible for benefits would be from families with incomes above
$16,000.
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Under the House bill, the minimum funding threshold of the Col-

lege Work Study program would be increased to $520 million in fiscal

year 1979 and to $600 million in fiscal year 1980. HEW estimates that

this would cost about $80 million less than the Administration's total

fiscal year 1979 request.

The Senate bill would increase tlie minimum funding threshold to

$500 million for fiscal year 1979. HEW estimates that this portion

of the bill would cost about $100 million less than its total fiscal year

1979 request.

Guaranteed Student Loan Program,

This program subsidizes interest costs and guarantees loan repay-

ments. The Administration requested an additional $297 million over

the $530 million appropriated for this program in fiscal year 1978.

Through technical amendments, the Administration intends to address

the problem of the availability of capital by making participation in

the loan program more attractive to banks. Under these amendments,
families with "adjusted family incomes" of up to $40,000 would be eligi-

ble for interest subsidies worth as much as $250 per year. (The present

adjusted family income limit is $25,000.)

in fiscal year 1979, the Administration estimates that its proposed
changes in the Guaranteed Student Loan Program would support
250,000 new loans to students in families with incomes in excess of

$16,000. (The Administration estimates that, in fiscal year 1978, more
than one million students had loans and that 350,000 loans went to

students in families with incomes above $16,000.)
(According to the Department of Health, Education, and Welfare,

an "adjusted family income" of $40,000 is approximately equal to an
adjusted gross income of $47,000 for a family of four, and an "ad-
justed family income" of $25,000 is approximately equal to an ad-

justed gross income of $30,000 for a family of four.)

The House bill provides that all families with a student in school
would be eligible for Federal interest subsidies, regardless of family
income, and that the Federal government would pay lenders an addi-
tion 14 percent "special allowance" for the period during which the
loans are repaid in installments. HEW estimates that this portion
of the bill would cost $9 million more than its total fiscal year 1979
request.

The Senate bill provides that all families with a student in school
would be elio-ible for a Federal interest subsidy, regardless of family,
inconie. HEW estimates that this portion of "the bill would cost $6
minion less than its total fiscal year 1979 request.

Supplemental Educational Opportunity Grant Program
The Administration requested no change in this program.
The House bill increases the minimum funding threshold for the

Supplemental Educational Opportunity Grant Program to $340.1
million in fiscal year 1979 and to $450 million in fiscal vear 1980. HEW
estimates that this would cost more than $70 million over the Admin-
istration's total fiscal year 1979 request.
The Senate bill increases the minimum funding threshold to $370

million in fiscal year 1979 and to $450 million in fiscal year 1980. HEW
estmiates that this would cost $100 million over its \otal fiscal year
1979 request.
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SU^ Student Incentive Grant Program
The Administration requested no change in this program.
The House bill provides that when this program is funded above

the $75 million level, States must match the increase in their expendi-

tures above the fiscal year 1979 level with "new" State dollars. HEW
estimates that this portion of the bill would cost $10 million more than
the Administration's fiscal year 1979 request.

Under the Senate bill. States ^yith Constitutional prohibitions

against funding colleges with religious affiliations would be permitted

to participate in the SSIG Program. HEW estimates that this portion

of the bill would entail no increased cost.

S. Administration proposal: elementary and secondary education

a. (rerieinl description

The Administration proposal, introduced in the House as H.E.
11282, primarily is concerned with reauthorizing and improving a
number of existing HEW programs dealing with elementary and
secondaiy education.

Title I of the Elementary and Secondary Ediication Act

The Administration has requested approximately $3.4 billion for

Title I of ESEA in fiscal year 1979. Approximately $400 million has
been re<juested for targeting additional funds into poverty-stricken

school districts. These additional funds would be allocated to school

districts with at least 20 percent or 5,000 poor students. Using this

formula, about 3,500 of tlie nation's 14,000 Title I districts would
leceive extra funds.
The Administration proposes a new part to Title I which would

match expenditures by States for compensatory education programs
at the rate of one Federal dollar for every two State dollars. To qualify,

a State compensatory program would have to be very similar to Title

I : funds must be used for disadvantaged children ; funds must be used

for supplemental, compensatory purposes; and the State program
must be evaluated on a regular basis.

In order to increase local flexibility in administering Title T, the

Administration proposes to allow local school districts to use Title

I funds for total school plans in schools with more than 80 percent

Title I students and, under certain circumstances, to give districts

more discretion about which schools receive Title I and other State

compensatory funds.

The Basic Skills and Educational Quality Act

The Administration would establish new discretionary authority

to coordinate and consolidate demonstration projects for improving

basic skills. This authority would expand the National Heading Im-

provement Act (under Title II of ESEA) to promote student achieve-

ment in.reading, mathematics, and written and oral communication.

The SpecialPTojccts Act {Title III of ESEA)
Be,Q:innine- in fiscal year 1979, the statutory rules which restrict the

flexibility of Congress and the Secretary of E[EW by requiring them

to allocoie funds according to the most pressing needs would be re-

rnoved. Under this proposal, each of the authorized activities included

in the Special Projects Act would liave to be funded at some level, but
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the statute itself would not .establish* either a maximu^rg. o,r a^^minjimum.
There also would be authority"to JDermit some funding of special proj-
ects which are not among the specifically enumerated activities.

Beginning in fiscal year 1980, the list of authorized activities would
be revised. Arts education, consumers' education, education of gifted
and talented children, and metric education would be retained as.

authorized activities. The Alcohol and Drug Abuse Education Act and
the Environmental Education Act would continue as separately au-
thorized programs. The Women's Educational Equity Act would be-

come an independent program. The Career Education Program would
be expanded into a Career Education and Youth Employment Pro-
gram, to include a broader authority to aid students in making the
transition from school to work. The Community Schools Program
would focus more sharply on secondarj^ schools and on creating new
relationships between educational and other community services.

Also, beginning in fiscal year 1980, a new small grants section would
be added to the Special Projects Act, under which grants of up to

$25,000 could be provided to fund proposals ,from teachers, adminis-

trators, and other individuals

Title IV of the Elementary and Secondary Educatiori Act

To reflect the emphasis on basic skills and educational quality in the

Federal demonstration activities, the Administration proposes a re-

structuring of the State-based resource and demonstration programs
contained in Title IV of ESEA. The revision would focus on improv-,
ing local educational practices. In addition to guidance and counseling
activities, it would include a new set-aside for State-approved, locally-

run programs to improve basic skills and compensatory education.
Another revision would strengthen State educational agency man-

agement and would require that States establish methods of coordinat-
ing teacher training activities funded from Federal, State, and local

sources.

The provision of instructional materials and library resources
would continue with a new authority for schools to purchase mate-
rials which parents can use in tutoring their children at home.

Title VII of the Elementary and Secondary Education Act
{Bilingual Education)

The Administration would increase the authorization for research
by $15 million (there is presently a $5 million ceiling on research and
demonstration activities) and place special emphasis on research di-
rected toward teacher training and the ways in which cultural back-
ground can aid English language instruction. Federal .funding would
be limited to five years and would be phased down over the life of
a project as State and local support increases.

Impact Aid
The Administration proposes eliminating Impact Aid payments for

children whose parents work on Federal property outside the county
in which the school district is located. Also, the Administration would
study the elimination of payments for other children whose parents
work on Federal property outside the school district.
The Administration proposes a 3-percent "absorption" provision

to eliminate payments for the number of Federal children equal to
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3 percent of the school district's non-Federal enrollment. The Admin-
istration estimates that the national average of Federal children in
school districts is about 3 percent of non-Federal enrollment. The Ad-
ministration would change the computation of the local contribution
rate (the amount paid to the school district per child) to reflect more
accurately a district's real burden. Payments for "public housing"
children would be held at fiscal year 1978 levels for fiscal years 1979
and 1980 and then be phased out. To ensure that no school district will
sutler a sudden decrease in impact aid payments as a result of these
proposed reforms, the Administration proposes a 75-percent hold
harmless provision.

The Administration estimates that, if these reforms took effect in

1979, program costs would be $735 million, a savings of $75 million

below the $811 million it would cost to carry out the impact aid pro-
gram under current law.

The Adult Education Act

Currently, the Adult Education Program reaches only a fraction

of the eligible individuals (about 1.5 million of more than 51 million

adults who have not completed high school). This program would
be revised: (1) to include an emphasis on functional literacy; (2) to

expand eligible providers of adult education to include such groups
as business, labor, and industry; (3) by requiring States to develop
plans for expanding their service delivery systems; and (4) by add-
ing a new research, development, dissemination, and evaluation
authority at the Federal level.

Women's Education Equity Act

The Administration proposes authorization of the Women's Educa-
tion Equity Act as a separate program rather than as a part of the
Special Projects Act, with increased emphasis on implementing
women's educational equity at particular educational institutions, es-

pecially in relation to Title IX of the Education Amendments of 1972.

Appropriation of such sums as would be necessary to carry out this

expanded purpose would be authorized.

The Emergency School Aid Act
ESAA has two basic allocation mechanisms. In the "apportionment"

programs, which include basic grants, pilot projects, and grants to

non-profit organizations, funds are distributed to the States on the

basis of minority enrollment. Under the discretionary section of

ESAA, the Assistant Secretary of HEW determines which school dis-

tricts need funds to deal with the immediate effects of school deseg-

regation and for other purposes. Currently, more than $30 million is

distributed through apportionment for pilot projects in compensatory
education. The Administration proposes to move these ,fimds from
the apportionment to the discretionary section of ESAA, and then hold

apportionment at $155 million, thus maintaining fiscal year 1978

apportionment levels for basic grants and grants to non-profit

organizations.

The Administration also proposes to initiate multi-year grants for

up to five years, instead of the present year-by-year grant process.

However, an annual civil rights clearance still would be required.

25-502—78-
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The Administration further proposes creating authority for dis-

cretionary, 66-percent Federal matching grants to States with pro-
grams to assist local officials to plan and promote voluntary reductions
in racial isolation.

h. Nonpublic school children

Provisions of Titles I and IV of ESEA, the Bilingual Education
Act, ESAA, and various other statutes require that children attending
nonpublic schools participate on an equitable basis in these pro-
grams. State and local educational agencies receiving Federal funds
imder these programs are responsible for ensuring that equitable
participation is provided to nonpublic school children.

The Administration proposes to create an Office of Nonpublic
Schools within the Office of Education to monitor and coordinate the
provision of services to nonpublic school children under all Federal
elementary and secondary education programs that call for the par-
ticipation of such children.

In order to increase the participation of nonpublic school children
in ESEA Title I programs, the Administration would require that
spending for educationally deprived nonpublic school children be
comparable, consistent with their numbers and educational need, to

spending for public school children; that new Title I funds be subject

to the same requirements for participation of nonpublic school chil-

dren as the basic Title I grant program ; and that State plans contain
monitoring and enforcement provisions concerning participation of
nonpublic school children.

In Title IV of ESEA, the Administration would require States to
|

develop plans for ensuring equitable participation of nonpublic school
children in all Federal programs. Also, the revised authorities in.

Titles II and III of ESEA—^the Basic Skills and Educational Qual-
ity Act and the Special Projects Act—-would require the equitable
participation of children who attend nonpublic schools.

The "by-pass" authority which the Federal government may use
to provide constitutionally permissible services directly to nonpubliq
school students, if the States and localities fail to discharge their
statutory obligations, would be strengthened.



4. Cost Comparison of Administration proposal with House and
Senate bills

Post-secondary education

Table 2, below, compares the cost for fiscal year 1979 of the Admm-
istration proposal for aid to post-secondary education with the post-

secondary education aid bills reported by House and Senate commit-
tees.

TABLE 2. ESTIMATED COSTS OF ADMINISTRATION'S POST-SECONDARY
EDUCATION PROPOSALS AND COMPARISON WITH HOUSE AND SENATE
BILLS, FISCAL TEAR 1979

[In millions]

Program

Adminis-
tration
request

House
billi

Senate
biUi

Basic educational opportunity
grant program

College work study program
Supplemental educational oppor-

tunity grant program
Guaranteed student loan program
State student incentive grant pro-
gram

National direct student loan pro-
gram

Total-.

$3, 167

600



I

Elementary cmd secondary education

Table 3, below, gives the estimated cost of the Administration's ele

mentary and secondary aid proposals for fiscal year 1979. No cost esti

mates are shown for House and Senate bills because no action has been
,

taken as of this time.

TABLE 3.—^ESTIMATED COST OF ADMINISTRATION'S ELEMENTARY AND '

SECONDARY EDUCATION PROPOSALS, FISCAL YEAR 1979

[In millions]

Program

Adminis-
tration

request
House
biU 1

Senate

'

biU 1

ESEA,TitleI
Basic Skills and EducationalQual-

ity Act
ESEA, Title III (Special Projects

Act)
ESEA, Title IV
ESEA, Title VII (Bilingual Educa-

tion)

Impact Aid
Adult Education Act
Women's Educational Equity Act. _

Emergency School Aid Act

$3, 379

27

41
365

150
780
91

9

290

Total. 5, 132

_
1 No cost estimates are available on the House and Senate bills because legisla-

'

tive action on them has not yet been completed. All estimates were supplied by
"

HEW. ^f y ^

(16)



D. Senate Finance Committee Bill

On February 28, 1978, the Senate Finance Committee reported

H.R. 3946, a Honse-passed tariff bill, with an amendment providing

a refundable Federal income tax credit for tuition and fees paid for

undergraduate college and post-secondary vocational school expenses

after August 1, 1978, and for elementary and secondary educational

expenses after August 1, 1980. On August 1, 1981, the credit would be

extended to the educational expenses of graduate students and part-

time students. The bill would allow taxpayers a refundable credit in

an amount equal to 50 percent of tuition and fees, with a maximum
credit of $250 per student per year beginning August 1, 1978, and in-

creasing to a maximum credit of $500 per student on August 1, 1980,

and thereafter.

Eligible, expenses

The credit would be available for certain educational expenses paid

by an individual for himself, his spouse, or his dependents. The credit

i
would be available only for tuition and fees required for a student's

I enrollment at an eligible institution. It would not apply to amounts

paid for books, supplies and equipment or for personal living or family

I

expenses. No credit would be allowed for recreational courses or for
' education below the Jfirst grade level.

Eligible institutions

In order to qualify as an eligible educational institution, elementary

and secondary schools which are privately operated must either be

accredited or approved under State law or meet State compulsory
school attendance requirements and they must be tax-exempt organiza-

tions described in section 501(c)(3). In order to be tax exempt as

described in Code section 501(c) (3), a school must be nonprofit and
must not discriminate on the basis of race.

I

The ternis "elementary school" and "secondary school" include fa-

I
cilities which offer education as a substitute for public elementary or

secondary education to individuals who are physically or mentally

disabled.

Offsets

The bill would require that tuition expenses taken into account for

the credit be reduced by the amount of certain tax-free scholarships,

fellowships and other nontaxable educational assistance. These

amounts are to be matched against the educational expenses for which
the assistance is granted. If the grantor of the scholarship does not

apportion the award between eligible and ineligible educational ex-

penses, a reasonable allocation may be made under IRS regulations.

Otherwise, it will be presumed that the award should be applied first

to reduce tuition and fees.

(17)



18

Limitations
. i

• i i ,

Xo credit would be allowed to a taxpayer who is claimed as a de-

Denclent by any other person. A taxpayer may claim a credit for a

pouS tuitioZand fees only if the taxpayer may ciann a person^ I

exemption for the spouse or the taxpayer and spouse file a ]Oint

Sur In addition, no other tax deduction or tax credit for example

Jhe business expense deduction or child care credit) would be allowed

^Tth iTspect to^any amount paid for tuition, except to the extent thatl

The toSftStion payment exceeds the amount necessary to claim the,

maximum tuition credit allowable imder the bill. f

Relationship of credit to other educatloma assistance programs-

The bill specifically provides that any refund or reduction in tax

liabilhy which results from claiming a tuition tax credit is not to be,

taken into account as income or receipts in determining the individuahs

,

oli^bility (or any other indiyiduars eligibility) for benefits or assist-.

an?e or the amount or extent of benefits or assistance, under any ^ ed-^

eral educational assistance program or under _any State or local educa-^

tional assistance program which is financed m whole or m part with^

Federal funds.

ExamMiation of loohs and recmxls

The bill provides that the books and records of a school operated^

in coniunction with a church may be examined by the Internal Keye-.

nue Service only to th^ extent necessary to determine that the school J

is an eligible educational institution.

Judicial revietv

In order to resolve quickly any questions which may arise con-

cerning its constitutionality, the bill provides for the expeditious

dispos?tion of legal proceedings brought with respect to any provi-f

sion of the credit. The bill specifies that, if any judicial proceeding is„

brought in a U.S. district court concerning the constitutional valiclity||

of any provision of the tuition tax credit, the district court shall im-^

mediately certify all questions involving the constitutionality of that|

provision to the United States Court of Appeals for the circuit m-i]

volved. The Court of Appeals shall hear the matter sitting en banc.;

An appeal from a decision of the Court of Appeals is to be brought
ij

directly to the U.S. Supreme Court within 20 days after the decision

of the appellate court is entered. i

,
Separability

\

The bill specifically provides that a judicial decision holding any^
provision of the tuition tax credit or the application of any pro-

J

vision of the credit to any person or in any circumstances to be

invalid shall not affect the remainder of the credit provisions nor the|

application of the other provisions to other persons or circumstances.^

Revemie effect 1

The bill would decrease budget receipts by $39 million in fiscal

year 1978, by $916 million in fiscal year 1979, by $1,418 million in

fiscal year 1980, by $2,835 million in fiscal year 1981, by $4,479 million"

in fiscal year 1982, and by $5,290 million in fiscal year 1983.



E. Constitutionality

1. Supreme Court decisions

The constitutionality of providing Federal tax benefits to nonpub-
lic school students or their parents has long been a subject of debate

because of the sectarian character of most nonpublic schools. No case

dealing with tax credits or deductions directly related to the actual

cost of nonpublic school tuition has been decided by the Supreme
Court. However, in Committee for Public Education and Religious

Liberty v. Nyquist, 413 U.S. 756 (1973), the Court held that a New
York State income tax deduction for each child attending a nonpublic
secondary or elementary school in an amount unrelated to the actual

cost of tuition violated the establishment clause of the First Amend-
ment of the U.S. Constitution.^ Although the Nyquist decision did not
deal specifically with tax credits or deductions based on the actual

cost of tuition, the Court's opinion suggests that these types of bene-
fits also might be unconstitutional. In testing the constitutionality of a
statute under the establishment clause of the First Amendment, the
Court applied three cumulative tests :

*

( 1) the statute must have a secular purpose

;

(2) the primary effect of the statute must neither advance nor
inhibit religion ; and

(3) the statute must not foster excessive government entangle-
ment with religion.

The Court concluded that the New York State statute met the secular
purpose test, but held that the statute failed the primary effect test,

and indicated in dicta that prospects for passing the excessive entan-
glement test were not good. In its decision, the court cited the case of
Kosydar v. Wolmmi, 353 F. Supp. 744 (S.D. Ohio 1972) in whicli the
United States district court held that a State refundable tuition tax
credit based on educational expenses incurred and subject to a dollar
limitation violated the Establishment Clause.
Although tax credits or deductions for nonpublic elementary or

secondary schools may entail constitutional difficulties, Federal aid
to church-related colleges and universities generally has been regarded
with less suspicion by the Supreme Court. In upholding construction
gi^ants to church-related colleges and universities for nonsectarian fa-
cilities, the Court found in Tilton v. Richardson^ 403 U.S. 672 (1971)

,

that there was much less likelihood that religion would permeate secu-
lar education at that level, and thus the risk that government aid
would support religious activities or foster excessive government en-
tanglement with religion vras reduced significantly.

^ The First Amendment states that : "Congress shall make no law respecting
an establishment of religion or prohibiting the free exercise thereof * * *"

*T.o be found constitutional under the establishment clause, a statute must
pass all three tests. Lemon v. Kurizman, 403 U.S. 602 (1971).

(19)
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2. Department of Justice opinion

On March 17, 1978, the Attorney General of the United States in-
formed the Secretary of Health, Education and Welfare that it was
the opinion of the Attorney General that the type of tax credits cur-
rently under consideration by Congress would be held unconstitutional
insofar as they provide aid at the elementary and secondary school
level, but would be held constitutional insofar as they provide aid at.

the college level. The opinion is based largely on the reasoning in the
Supreme Court decisions which are discussed above.



f*^'*s^.*"

III.. EXPLANATION OF H.R.. 11776. /
U.K. ime, introduced by Mr. Vanik on March 22. 1978, would

provide a Federal income tax credit for tuition paid to privately oper-

ated elementary and secondary schools and to post-secondary voca-

tional schools and colleges. When fully implemented, the bill would
allow a taxpayer to claim a credit equal to 50 percent of tuition paid

for himself, his spouse, and each of his dependents who are full-time

students, with a maximum credit of $100 per student at the elementary

and secondary level and a maximum credit of $2.50 per student at the

post-secondary level. The credit would terminate with respect to any
taxable year beginning after December 31. 1980.

lldximunb credit

The credit would be phased-in in three stages. Effective August 1,

1978, taxpayers would be allowed a maximum credit of $50 per student

for tuition paid for elementary and secondaiy school students and $100
per student for tuition paid for post-secondary students for education

furnished between August 1 and December 31, 1978. In calendar year

1979, the maximum credit would increase to $100 at the elementary and
secondary level and $150 at the post-secoiidary level. In calendar year

1980, the maximum post-secondary credit would increase to $250.

Eligible expenses

i- The credit would be available only with respect to tuition paid for

individuals who are full-time students during any four calendar

months of a calendar year. No credit would be allowed for part-time

students, for graduate study, for education below the first grade level,

or for attendance at a kindergarten or nursery.

The credit could be claimed only for tuition paid by the taxpayer
for enrollment or attendance at an eligible institution. It would not

apply to amounts paid for books, supplies, equipment, or personal

living or family expenses.

In order to qualify as an eligible educational institution, elementary

and secondary schools must be privately operated schools which are

accredited or approved under State law. or meet State compulsory
school attendance requirements and which are exempt froni.tax under

code section 501 (c) (3) . In order to be tax exempt under section 501 (c)

(3) , a school must be nonprofit and must not discriminate on the basis

of race.

Ofsets

The bill would require that tuition expenses taken into account for

the credit be reduced by certain tax-free scholarships, fellowships and
certain other nontaxable education assistance, such as Veterans' bene-

fits. This offset rule would pro-rate tax-free educational awards be-

tween tuition and other expenses which are ineligible for the credit,

except when an award must be used only for tuition.

(21)
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Liimtations

No credit would be allowed to a taxpayer who is claimed as a de-
pendent by any other person. A taxpayer may claim a credit for a
spouse's tuition only if the taxpayer may claim a personal exemption
for the spouse or the taxpayer and spouse hie a joint return. In addi-
tion, no other tax deduction or tax credit (for example, the business
expense deduction or child care credit) would be allowed with respect
to any amount paid for tuition, except to the extent that the total tui-
tion payment exceeds the amount necessary to claim the maximum tui-
tion credit alloAvable under the bill.

Relationship of credit to other educational assistance programs
The bill specifically provides that any reduction in tax liability

which results from claiming- a credit for educational expenses is not to
be taken into account in determining- the individual's eligibility (or'i
any other individual's eligibility) for benefits or assistance, or the

I

amount or extent of benefits or assistance, under any Federal educa-
tional assistance program or under any State or local'education assist-
ance program which is financed in whole or in part with Federal funds.

Examination of hooks and records
The bill provides that the books and records of a school operated in

conjunction with a church may be examined by the Internal Revenue
Service only to the extent necessary to determine that the school is an
eligible educational institution.

Judicial review

In order to resolve quickly any questions which may arise
concerning its constitutionality, the bill provides for the expeditious
disposition of legal proceedings brought with respect to anv provision
of the credit. The bill specifies that, if any judicial proceeding is
brought in a U.S. district court concerning the constitutional validity

{of any provision of the tuition tax creditrthe district court shall im- 1

mediately certify all questions involving the constitutionality of tliat I

provision to the United States Court of Appeals for the circuit in-
volved. The Court of Appeals shall hear the matter sitting en banc.
An appeal from a decision of the Court of Appeals is to be brought
directly to the U.S. Supreme Court within 20 days after the decisTon
of the appellate court is entered.

Revenue effect

H.R. 11776 would reduce budget receipts by $33 million in fiscal vear i

19 rS, by $808 million in fiscal year 1979, by $1,282 million in fiscal year
1980 and by $1,402 million in fiscal year 1981.



IV. OTHER PROPOSALS

A. Messrs. Frenzel and Burke—Tax Credit

Messrs. Frenzel and Burke have co-sponsored legislation to provide

refundable tuition tax credits for post-secondary and elementary and

secondary education. They support H.R. 3946, as reported by the Sen-

ate Finance Committee on February 28, 1978. (See the explanation

of the Finance Committee bill in II.D., above.)

B. Mr. Rangel—Tax Credit

Mr. Rangel is sponsoring a proposal to provide a refundable tax

secondary vocational education, and for private elenientary and

secondai-y schools. The provisions of this proposal generally are similar

to those of H.R. 11776, except that the credit uiaximum is $2dO tor tuil-

time students at all educational levels. Part-time students would be

entitled to a 25-percent credit with a $125 credit maximum. 1 he credit

would take effect in two stages: August 1, 1978, for higher education

including graduate schools, and August 1, 19^9, for elementary and

secondary schools. The bill would disallow credits for tuition paid

to any school which discriminates on the basis of race. The maximum

credit would be reduced by $1 for every $20 of adjusted gross income

for AGI's above $15,000. ^ ^^^ .^^. . ^ .

This proposal would result in revenue losses ot $31 million in fiscal

yar 1978, $769 million in fiscal vear 1979, $1,197 million in fiscal year

1980, $1,382 million in fiscal year 1981, $1,414 million m fiscal year

1982, and $1,440 million in fiscal year 1983.

C. Mr. Stark—Tax Credit

Mr. Stark has introduced H.R. 11899 which would provide an annual

refundable tax credit of $100 for each dependent child of a taxpayer

who is a student at an eligible educational institution.

The credit would be effective for 1978 and would apply only to chil-

dren who are full-time undergraduate or post-secondary vocational

students for 1978 and 1979. Beginning in 1980, it would be expanded

to children in elementary and secondary schools (including vocational

secondary schools) and preschool education program centers. The credit

would be fully effective in 1981 when it would be extended to de-

pendent children who are part-time or graduate students. The credit

would terminate after 1985.

The bill provides an expedited judicial review procedure, a lim-

itation on the examination of books and records of church-related

schools, and for the disregard of the reduction in income tax liability

due to the credit. These provisions are similar to the provisions in H.K.

11776 and the Senate Finance bill.

(23)



This bill would result in revenue losses of $65 million in fiscal ye£

1978, $436 million in fiscal year 1979, $1,173 million in fiscal year 1980°'!

$5,331 million in fiscal year 1981, $5,372 million in fiscal year 1982,'

$5,359 million in fiscal year 1983, $5,372 million in fiscal year 1984, and

$5,381 million in fiscal year 1985. ,

D. Mr. Martin—Tax Credit

Mr, Martin introduced H.E. 11746 on March 22, 1978, to provide a,:

nonrefundable tuition tax credit for dependents' post-secondary edu--

cation tuition. The credit is allowed for 50 percent of tuition which;
is paid by the taxpayer and which exceeds 5 percent of tiie taxpayer's,

adjusted gross income. The maximum credit is $500 per dependent. If [s

the expenses for a dependent are paid by more than one taxpayer, thejj

credit for the dependent's expenses must be prorated among the tax-,|

payers. However, only the taxpayer who is entitled to claim the student^
as a dependent may claim the credit.

jij

Eligible expenses include tuition and academic fees, but not feesj

which are for predominately athletic, recreational, social, or similar
activities. Eligible educational institutions are institutipns regularly
offering education at a level above the twelfth grade, which are either^

accredited institutions of higher education to which contributions are.

deductible for Federal income tax purposes or which are accredited-
vocational schools.

No trade or business expense deduction under section 162 is allowed
for any expense taken into account in determining tliis credit, unless
the taxpayer elects not to claim the credit,

i

,
.

[

The bill applies to taxable years beginning after December 31,
1978.J

E. Mr. Schulze—Tax Credit
i

^
Mr, Schulze has introduced H.R, 10755 which includes the provi-^

sion of a nonrefundable tax credit of up to $100 per taxpayer (that;
IS, per return) for educational expenses paid by a taxpayer for himself,!
his spouse, or dependents. Eligible expenses must be incurred for a
full-time student at an institution of higher learning,; a vocational
school, or a nonprofit elementary or secondary school. Eligible ex-i
penses include tuition, fees, books and other equipment required for;
instruction, and are reduced by nontaxable scholarship and fellowshipi^
grants and Veterans' benefits.

,

_

This bill would entail revenue losses of approximatelv $111 million!m fiscal year 1979, $744 million in fiscal year 19S0 and $745 million-;
annually through fiscal year 1983.

F. Mr. Mikva—Tax Deferral

^
Mr. Mikva is proposing legislation to provide deferral on Federal;

income tax liability for tuition paid to post-secondary vocational
sctiools and colleges. When fully implemented, the billVould allow'
a taxpayer to defer as much as $2,000 in Federal income taxes per year
tor tuition paid for himself, his spouse, and each of his dependentswho are full-time students. No deferral would be allowed for part-
time students or for first-year post-secondary students.
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The deferral would be phased in over three stages. It would become
effective August 1, 1978. For 1978, taxpayers would be allowed a

maximum deferral of $1,000 for post-secondary students for education
furnished between August 1 and December 31, 1978. In calendar year
1979, the maximum deferral would continue to be $1,000. For calendar
years 1982 through 1985, the maximum deferral would be $1,500. For
calendar year 1986 and thereafter, the maximum deferral would be
$2,000. Deferred amounts would be repaid over ten years beginning
after the student's graduation with a 3 percent interest charge.
The de,ferral could be claimed only for tuition paid by the taxpayer

for enrollment or attendance at an eligible institution. It would not
apply to amounts paid for fees, books, supplies, equipment, or per-
sonal living or family expenses.
The proposal requires that the maximum deferral amount be re-

duced by certain tax-free scholarships, fellowships and other nontax-
able educational assistance on a dollar-for-dollar basis. This offset rule
would prorate tax-free educational awards between tuition and other
expenses which are ineligible for the deferral, except when an award
must be used only for tuition.

No deferral would be allowed to a taxpayer with respect to the tui-

tion of a child age 19 or over for whom the taxpayer claims a depend-
ency exemption. In addition, no other tax deduction, for example, the
business expense deduction, would be allowed with respect to any
amount paid for tuition, except to the extent that the total tuition pay-
ment exceeds the amount necessary to claim the maximum tuition tax
deferral allowable.

Reductions in individuals' Federal income tax liability attributable

to tuition tax deferrals would not be permitted to be taken into ac-

count in determining their eligibility for, or the amount of their or
other individual's benefits or assistance under, any Federally funded
educational assistance program.
The bill would take effect August 1, 1978, with respect to amounts

paid on or after that date for education furnished on or after that

date.

G. Mr. Steiger—Guaranteed Student Loan Program

Mr. Steiger has proposed several changes to the Guaranteed Student
Loan Program. Under these proposals, the Federal Government would
collect repayments of Federal student loans by means of annual in-

stallments paid through the Internal Revenue Service inconie tax col-

lection system. IRS loan collection would be part o,f a broader pro-

gram increasing student borrowing ceilings and liberalizing eligibility

and participation requirements for lending institutions involved in

Federal student loan programs.
In addition, the maximum loans would be increased from $2,500

to $3,500 per year, the Student Loan Market Association (Sally Mae)
could have its portfolio composition specified by the Secretary of

HEW, and a panel would be formed to review problems relating to

the program.



V. ISSUES

The committee's consideration of H.R. 11776 will involve a

number of detailed issues about the form of tax benefit, the mdivid-
.

uals entitled to and covered b^y the benefit, eligible expenses, and the
i

relationship of the benefit to 'other tax provisions and other educa-

tional assistance programs.

A. Form of Credit
\

1. Flat or percentage

A tax credit can be designed to allow an offset against tax liability
\

for a flat dollar amount (a "dollar-for-dollar" credit) or for a per-

1

centage of eligible expenses.

A percentage credit requires an extra computation by the taxpayer.

However, by allowing a credit for only some fraction of expenses '

paid by a taxpayer, the committee can insure that the taxpayer pays '

for some part of the expenditure with his own funds.
'^

Some proponents of tuition tax credits have contended that by

basing the credit on a percentage of the expenditures, the committee

might strengthen the constitutional stature of credits, particularly

those for elementary secondary education which possibly might con-

travene the Establishment Clause of the First Amendment. These

proponents of percentage credits argiie that a credit limited to 50 per-

cent or less of tuition would not have a primarily sectarian purpose
^

nor a primaiy effect of aiding religion because, they contend, at''

least half of any educational institution's program provides secular
j

benefits.

2. Maximum credit

The committee may wish to put a maximum or ceiling on the credit
{

which a taxpayer may claim. Adopting a maximum credit amount
?

reduces revenue loss. The level of the maximum, together with thej

determination of whether the credit should be a flat dollar amount)
or a percentage of expenses, may have some marginal effect on thej

types of institutions most benefiting from the credit. If flat and per-
^

centage credits involving similar revenue losses are compared, flat

credits with low ceilings generally direct more aid to individuals

paying tuition to lower-cost educational institutions. By contrast, the ',

lower the percentage of credit and the higher the maximum credit'!

amount, the more a credit tends to benefit individuals paying tuition ^

to higher-cost educational institutions. '

3. Per taxpayer or per student
If a maximum is imposed, it may be applied on a per taxpayer, that'

is, per return, or a per student basis. The majority of legislative pro-

posals, including H.E. 11776, would provide a per student credit.

(26)
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B. Refundability

The committee may wish to consider making the credit refundable.

A refundable credit would extend benefits to individuals who have
no tax liability or whose tax liability is too small to benefit fully

from the full amount of the credit. Plowever, a refundable tax
credit entails greater revenue losses than a nonrefundable credit.

In addition, a refundable credit might offer taxpayers who would
otherwise remain in the lower cost or public schools greater incentive

than a nonrefundable credit would offer to switch to higher cost or

private education and thereby cause a greater decrease in lower-cost

or public school enrollment than woukl occur with a nonrefundable
credit.

C. Income Phaseout

Most tuition tax credit proposals, including H.R, 11776, provide
benefits to all taxpayers regardless of income tax level. If the com-
mittee vrishes to target benefits to lower- and middle-income taxpayers
nnd deny the credit to higher income groups, it could adopt an income
phaseout, that is, gradually reduce the benefits afforded by the credit
at higher income levels. For example, a phaseout could begin at $40,000
of adjusted gross income. However, the adoption of an income phase-
out would increase the complexity of a credit both for taxpayers and
Ills administrators.

D. Eligible Institutions

H.R. 11776 provides a credit for tuition paid to undergraduate
schools and post-secondary vocational schools, as well as to secondary
and elementary schools at or above the first grade level. Proponents of
credits for elementary and secondary education who are concerned
about the possible constitutional objections to such credits have con-
tended that combining legislation providing credits for elementary
a7id secondary schools with credits for higher education might reduce
the likelihood that the elementaiy and secondary provisions would be
held unconstitutional. Although elementary and secondary credits, as

well as post-secondary credits, involve significant revenue losses, ele-

mentary and secondary credits set at the same levels as post-secondary
credits generally w^ould cost about one-third or one-fourth as much as

credits for post-secondary education.

1. Post-secondary education

:. H.R. 11776 allows a tuition tax credit for full-time college under-
graduate schools and full-time post-secondary vocational schools.

The committee may wish to consider extending post-secondary credits

to graduate students and to part-time students. However, providing
tuition credits for part-time and graduate students could increase
re^'enuo losses from such legislation by approximately 75 percent.

2. Elementary and secondary education

a. Accreditation

Like the majority of tuition tax credit proposals, H.R. 11776 limits

the credit to tuition paid to elementary and secondary schools which
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are State-accredited or State-approved or which meet school com-*

pulsory attendance requirements imposed by a State. Generally, edu
cation below the first grade level would be ineligible for the credit.

h. Public and pHvate schools

H.R. 11776 limits the credit for elementary and secondary schools!

to privately-operated institutions. The committee could consider

whether public schools also should be eligible. Some proponents of

elementary and secondary credits believe that by making the credit

available to public schools, the criticism that the credit benefits pri-

marily sectarian schools would be weakened. However, the committee
could consider whether allowing a credit for public education might
induce some public school districts to charge tuition, or might induce^
some parents to cross-register their children as nonresident, tuition-

;;

paying students in school districts other than their own home dis-;

tricts.

c. Antidiscrimination rules

Many bills, including H.R. 11776, require that privately-operated
schools qualify as tax-exempt organizations under section 501(c) (3)
in order to be eligible for the credit. This provision effectively requires

an eligible school to be a nonprofit institution which does not discrim-

«

inate on the basis of race. Some civil rights groups have advocated
stronger antidiscrimination requirements. However, including an ex-n

plicit antidiscrimination rule in the statute might be interpreted as!

weakening the present law antidiscrimination requirements applicable i

to tax-exempt schools under section 501(c) (3). The committee couldi<

consider including a discussion of its intention with respect to discri-|

mination in its committee report. i

d. Special education
"^

H.R. 11776 also allows the credit for education at facilities which,,
serve as a substitute for juiblic elementary or secondary education
for physically or mentally handicapped indlividuals.

E. Eligible Individuals

Most tuition tax credit proposals allow a taxpayer to claim a credit
for eligible expenses which the taxpayer pays for himself, for his'
spouse and for any of his dependents for whom the taxpayer is en- ^

titled to claim a personal exemption.

1. Spouse
In order to claim the credit for a spouse's expenses, most tuition tax

credit proposals require that the taxpayer be entitled to claim a per-
sonal exemption for the spouse or file a joint return with the spouse.
These requirements also are contained in H.R. 11776.

2. Denendents
\

H.R. 11776 would deny credits to individuals who are dependents
of another taxpayer. Thus, a student who is a dependent of his or

i

her parents would not be entitled to claim a credit. The committee
may wish to allow students who pay some or all of their own eligible .

expenses to claim a credit. If such students are allowed a credit either
could be prorated among the taxpayers who pay the eligible expenses
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of that student or the credit could be disallow-ed to any taxpayer

k)ther than the student. Although a pro-ration rule may be considered

linore equitable, it is the most complex. The requirement in H,K. 11776,

jthat no individual who is claimed as a dependent on another tax-

-|
payer's return be allowed a credit, would be the simplest rule to ad-

j minister for both taxpayers and the Internal Revenue Service.
.

F. Offsets Against Credit

1 2. Tax-free awards
ii Most tuition credit bills do not allow taxpayers a credit for tuition

I

expenses which the taxpayer does not pay from his own funds. Gen-
I erally, the bills require that the elig-ible expenses or the credit itself be

reduced by nontaxable scholarships and other educational benefits re-

[ceived by the student and applied directly or indirectly against his

educational expenses. H.E. 11776 provides an offset against eligible

expenses for tax-free scholarships, fellowships and other similar

I amounts, such as Veterans' benefits, which are not included in a tax-

I

payer's gross income.

2, Type of rule

The design of an offset rule can affect the distribution of benefits

according to income class. H.R. 11776 contains a rule similar to the one
adopted by the Senate Finance Committee. Except for cases where tax-
free awards are provided specifically for tuition only, the bill allows
a taxpayer to allocate awards on a pro rata basis between tuition
(which is an expense eligible for the credit) and other expenses
which may not be taken into account for the credit. This type of off-

set rule reflects a judgment that need-based awards take into account
not only a student's tuition costs but also his expenses for books, sup-
plies, room and board.

Rules other than proration also could be adopted. Rules which would
require that tax-free awards first be used to reduce tuition or be
used to reduce the amount of the credit itself could cut back signifi-

cantly on the revenue loss from this legislation. However, such rules
tend to direct the benefits of tuition credits to higher income taxpayers
who generally are ineligible for many tax-free awards. This type of
rule also would deny any credit to ma,ny poor and lower-middle in-

come taxpayers who receive tax-free awards but who, nevertheless,
may anticipate additional assistance from this legislation because they
pay for at least some part of their educational expenses.

G. Disallowance of Other Deductions and Credits

In order to prevent "double dipping" with regard to educational ex-
penses, H.R. 11776 and many other tuition credit proposals disallow
all other income tax credits or deductions with regard to expenditures
which are taken into account in determining a tuition tax credit. How-
ever, expenditures which exceed the amount necessary to claim the
maximum creditto which a taxpayer is entitled may be treated as de-
ductions or credits if they qualify under other Code provisions. The
priricipa,! tax benefit affected by this rule is the deduction under section
162 for job-related edueationai expenses.
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H. Expedited Judicial Review

In order to obtain earlj^ resolution of questionig about the constitu-
tionality of any provision or the application of any provision of tui-
tion credit legislation, both H.E. 11776 and the Senate Finance Com-
mittee bill provide for expedited consideration of such a provision
by the Federal courts.

I. Severability

It is the usual practice of the Federal courts to sever any provision
which it finds invalid from the remainder of an Act and allow- the
remainder of the legislation to be effective, provided the remaining
provisions can take effect independently. Only when there is a clear
Congressional intent that an entire Act should be invalidated if any
single provision of the Act is found to be invalid will the courts
abandon their customaiy severability doctrine. The Senate Finance
Committee tuition credit bill contains an express provision instructino;
the courts to sever any invalid provision from the rest of the legisla*^

tion. H.E. 11776 contains no such provision ; however, it is likely that
the Federal courts would follow the customary severability doctrine
unless the Congress strongly expressed a contrary intent. In any event,
the Internal Eevenue Code'^contains a general severability clause (sec.
7852(a) ).

J. Relationship With Other Educational Assistance Programs

Both the Senate Finance Committee bill and H.E. 11776 require that
the amount of any tax refimd or reduction in tax liability resulting
from the provision of tuition tax credits be disregarded in determining
an individual's eligibility for, his or her amount of aid from, any
Federally funded educational assistance program. This rule simplifies
the administration of direct aid programs and avoids possible circu-
larity in determining income and resources. However, if the tax re-
funds or reductions resulting from tuition credits constitute signifi-
cant amounts, it might be more appropriate that they be reflected in
determining eligibility and aid under other types of programs.

K. Effective Dates

AVliile the Senate Finance Connnittee bill becomes effective in staijes
according to traditional August 1 through July 31 school years, H.E.
11776 takes effect on August 1, 1978, but applies on a calendar year
basis thereafter. Because most taxpayers file calendar year returns,
a calendar year credit would be simpler to compute.
The tuition tax credit provided by H.E. 11776 would terminate on

'

iJecember 31, 1980. The committee could consider a permanent credit
or a temporary credit with a longer effective period.

O


