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INTRODUCTION

The National Commission on Restructuring the Internal Revenue Service (the
“Commission”) was established to review the present practices of the Internal Revenue Service
(“IRS”) and to make recommendations for modernizing and improving its efficiency and
taxpayer services. The Commission’s report, issued June 25, 1997,' contains recommendations
relating to executive branch governance and management of the IRS, Congressional oversight of
the IRS, personnel flexibilities, customer service and compliance, technology modernization,
electronic filing, tax law simplification, taxpayer rights, and financial accountability. HR, 2292,
the “Internal Revenue Service Restructuring and Reform Act of 1997,” introduced on July 30,
1997, by Mr. Portman and Mr. Cardin, generally mirrors the recommendations of the
Commission. The Administration has also made recommendations regarding the operations and
governance of the IRS, including proposals relating to IRS management and oversight,
improving IRS efficiency, and personnel flexibility. HR. 2428, introduced by Mr. Rangel (and
others) on September 8, 1997, embodies the Administration’s recommendations.

The House Committee 6n Ways and Means has scheduled public hearings on the
Commission’s recommendations relating to executive branch governance and Congressional
oversight of the IRS on September 16, and 17, 1997.

This document,” prepared by the staff of the Joint Committee on Taxation, contains a
description and analysis of the Commission’s recommendations and of HR. 2292, and
H.R. 2428 relating to executive branch governance and Congressional oversight.®

' Report of the National Commission on Restructuring the Internal Revenue Service, 4
Vision for a New IRS, June 25, 1997 (the "Commission Report").

? This document may be cited as follows: Joint Committee on Taxation, Description and
Analysis of Proposals Relating to the Recommendations of the National Commission on
Restructuring the IRS on Executive Branch Governance and Congressional Oversight (JCX-44 -
97), September 16, 1997. |

* The provision of H.R. 2292 relating to personnel flexibilities, electronic filing, taxpayer
protection and rights, and budget law changes are beyond the scope of this pamphlet.
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I. PRESENT LAW AND PRACTICES

A. Organization of the Internal Revenue Service

Historv

Before the establishment of the Office of Commissioner of Internal Revenue, taxes were
collected by “supervisors” of collection districts who were appointed by the President, subject to
Senate confirmation. These supervisors worked under the direct control of the Department of the
Treasury. The Office of the Commissioner of Internal Revenue was established by an act of
Congress (12 Stat. 432) on July 1, 1862, and the first Commissioner of Internal Revenue (the
“Commissioner”) took office on Ju]y 17, 1862,

In 1953, the Bureau of Internal Revenue was renamed the Internal Revenue Service
(“IRS™), following a major 1952 reorganization into a three-tier structure with a multi-functional
National Office, nine regional offices headed by Regional Commissioners, and a number of
district offices within each region, headed by District Directors who reported to the Regional
Commissioner. An independent inspection function was established to report directly to the
Commissioner. An appellate program was instituted in the offices of the Regional
Commissioners. Regional Counsel were appointed as the chief legal advisors to each of the
Regional Commissioners.

In 1955, the ﬁrst service center was estabhshed asa pllOt program in Kansas City,
Missouri. The service center provides a central location for mass returns processing and
mathematical verification of returns. In 1956, the second service center was established in
Andover, Massachusetts. From 1953 until 1980, the IRS was reorganlzed almost every year, but
no major changes resulted to the three-tier structure. The names of positions changed, certain
positions were abolished and re-established, districts were combined and separated, and
functions were combined and separated.* In 1980, the IRS agreed to develop a multi-year budget
and program plan. In 1982, the appeals function was assigned to the Regional Counsels. In
1995, the appeals function was reassigned to the Regional Commissioners. Currently, as the
result of the 1995 reorganization, there is a regional commissioner, a regional counsel and a
regional director of Appeals for each of the following four regions: (1) the Northeast Region in
New York, New York; (2) the Southeast Region in Atlanta, Georgia; (3) the Midstates Reglon n
Dallas, Texas; and (4) the Western Region in San Francisco, California. There are 33 dlstnct o

* For example, in 1964, the position of Associate Chief Counsel (Technical) was ,
abohshed In 1965, the position of Associate Chief Counsel (Technical) was re- established, and
the Deputy Chief Counsel position was abolished. In 1971, the Deputy Chief Counsel position
was re-established. The same type of restructuring occurred within the office of the '
Commissioner: in 1955, the Assistant Commissioner (Planning) was abolished and became the
Assistant to the Comxmssmner In 1958, the position of the Assistant Commissioner (Plannmg
and Research) was established, replacing the Assistant to the Commissioner.
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offices, 10 service centers, and two computing centers,

Functional organization

The IRS is organized by function. The functions of the IRS include customer service,
forms processing, examination, collection, and criminal investigation. Operations are conducted
on a decentralized basis in each region and each district, that is, each district generally has its
own Examination Division, Collection Division, Criminal Investigation Division, and Taxpayer
Service Division. The IRS structure also contains offices related to two specific areas of tax law:
International and Employee Plans & Exempt Organizations.® The National Office integrates the
specialized functions carried out by each region to provide consistency. For example, the
Assistant Commissioner (Collection) provides and supervises nationwide programs for
collection of unpaid accounts. The mission of the National Office is to develop broad
nationwide policies and programs for the administration of the internal revenue laws and related
statutes, and to direct, guide, coordinate, and control the endeavors of the Internal Revenue
Service.®

The Commissioner is the head of the National Office. The Office of the Commissioner
includes the Commissioner, the Deputy Commissioner, the Chief Inspector, the Taxpayer
Advocate’, the Chief, Headquarters Operations, the Chief Information Officer, the Chief,
Management & Adminstration, the Chief Operations Officer, and the Chief Financial Officer.
The Chief Operations Officer is the official responsible for administering the most public
functions of the IRS including Customer Service, Forms Processing, Examination, Collection,
Criminal Investigations, Employee Plans & Exempt Organizations, and International. The Chief,
Management & Administration, the Chief Information Officer, and the Chief Financial Officer -
are responsible for administering the support functions of the IRS including human resources,
systems development, and the budget. :

The Executive Committee is the principal decision and policy making body of the IRS.?

> See discussion relating to Empioyee Plans & Exempt Organizations in Part I1.C., infra.
¢ Internal Revenue Manual (“IRM™) 1112.21.

7 Tt has long been recognized that taxpayers need assistance in dealing with the IRS. In
1979, the Problem Resolution Officer (later Taxpayer Ombudsman) became an assistant
commissioner. The Taxpayer Ombudsman identified areas of the tax law that confuse or create
inequity for taxpayers and supervised cases handled under the Problem Resolution Program. In
1996, P.L. 104-168 added section 7802(d) to the Code, establishing the Office of the Taxpayer
Advocate, whose function is to assist taxpayers in resolving problems with the IRS and propose
legislative and administrative changes as appropriate to mitigate such problems.

* IRM 1112.231.



It generally meets monthly and focuses on high Jevel policy and operational issues.” Other
internal governing bodies of the IRS include the IRS Investment Review Board and the Senior

Council for Management Controls.

* The Commissioner receives private sector advice from the Advisory Group to the
Commissioner of the Internal Revenue (“CAG”). This group provides an organized public
forum for discussions of tax administration issues between IRS officials and representatives of
the public. The group has been comprised of tax professionals, members of academia, heads of
state departments of revenue and taxation, and corporate executives. The members serve '

without compensation, and offer constructive observations about broad tax adnﬁ_r_list_ration and _
organizational issues. The CAG holds two public meetings each year. '

® The Executive Committee consists of the Commissioner, the Deputy Commissioner, the
Chief of Staff, the Chief, Taxpayer Service, the Chief Compliance Officer, the Chief,
Management & Administration, the Chief Financial Officer, the Chief Information Officer, the
Taxpayer Advocate, the Chief Inspector, the Chief Counsel, the National Director of Appeals,
the Executive Officer for Service Center Operations, the four Regional Counsels, and the
National President of the National Treasury Employees Union. ' o
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B. Appointment of the Commissioner and Chief Counsel

, The Commissioner is appointed by the President, with the advice and consent of the
Senate.'® The Commissioner’s duties and powers are prescribed by the Secretary of the
Treasury. The Secretary has delegated the responsibility to administer and enforce the Internal
Revenue laws to the Commissioner.!! The Commissioner has the final authority of the IRS
concerning the substantive interpretation of the tax laws as reflected in legislative and regulatory
proposals, revenue rulings, letter rulings and technical advice memoranda 2

The President appoints the Chief Counsel for the IRS, who is the chief law officer for the
Internal Revenue Service. The Chief Counsel’s duties are prescribed by the Secretary of the
Treasury.” The Secretary of the Treasury has delegated authority over the Chief Counse] to
General Counsel of the Treasury.’* The General Counsel has delegated the authority to serve as
the legal adviser to the Commissioner to the Chief Counsel.' .

The duties of the Chief Counsel include the duty to: furnish legal opinions as necessary;
to prepare and review rulings and technical advice memoranda; prepare, review or assist in the
preparation of proposed legislation, treaties, regulations, and Executive Orders relating to laws
affecting the IRS; handle the legal aspects of all matters pertaining to the assessment and
collection of federal taxes; review certain claims for refund; make recommendations concerning
offers in compromise and closing agreements, and supervise collection of taxes from taxpayers
involved in bankruptcy, insolvency, liquidation, receivership or reorganization proceedings. The
Office of Chief Counsel conducts tax litigation in Tax Court, and makes recommendations
concerning prosecutions and appeals to the Tax Division of the Department of Justice, which
conducts Federal tax litigation in alt courts other than the Tax Court.

'* Internal Revenue Code (“Code”) section 7802(a).

"' Treasury Department Order (“T.D.0.”) No. 150-10 (April 22, 1982). See also Rev.
Proc. 64-22, 1964-1 C.B. 689. ‘

2 T.D.0O. No. 150-02, 1994-1 C.B. 721; General Counsel Order (“G.C.0.”) No. 4 (July
1, 1997). - ‘

" Code section 7801(b)(2).
' T.D.O. No. 107-04 (July 25, 1989).

¥ G.C.0. No. 4.




C. Formation and Structure of the
Ofﬁce of Employee Plans and Exempt Orgamzatlons

Establlshment of EP/EO

Priorto 1974, no one specific office in the IRS had primary responsxblhty for employee
plans and tax-exempt organizations. As part of the reforms contained in the Employee '
Retirement Income Security Act of 1974 (“ERISA”), Congress statutorily created the Office of
Employee Plans and Exempt Organizations (“EP/EQ”) under the direction of an Assistant
Commissioner.'® EP/EO was created to oversee deferred compensation plans governed by
sections 401-414 of the Code and orgamzatlons exempt ﬁ'om tax under Code section 501(a) 17

In general EP/EO was estabhshed in response to concern about the level of IRS
resources devoted to oversight of employee plans and exempt organizations. In creating the
office, Congress explicitly acknowledged that the regulatory oversight responsibilities delegated
to EP/EQ differ from the core revenue collection and enforcement functions of the IRS. Both the
House and Senate reports on the legislation conclude that, with respect to adrmmstratlon of laws
relating to employee plans and exempt organizations, “the natural tendency is for the Service to
emphasize those areas that produce revenue rather than those areas primarily concerned with
maintaining the integrity and carrying out the purposes of exemption provisions.”™® The Senate
report noted:

Concern has been expressed in the case of the administration of employee benefit
plans (and also tax-exernpt organizations) as to whether the Internal Revenue
Service with its primary concern with the collection of revenues is giving
sufficient consideration to the purposes for which these organizations are exempt.

- Many believe that the present organization of the Service causes it to subordinate
concern for the protection of the intérest of plan participants (or the educational,
charitable, etc., purposes for which the exemptions are prov1ded) 2

To provide funding for the new EP/EO office, ERISA authorized the appropriation of an
amount equal to the sum of the excise tax on mvestment income of private foundations

** Code section 7802(b).

' For a summary of the circumstances surroundmg the creation of EP/EQ, see Jim
McGovern and Phil Brand, EP/EO-"0ne of the Most Innovative and Efficient Functions Within
the IRS,” Tax Notes, August 25, 1997, pp. 1099-1104.

** S. Rept. 93-383, 108 (1973). See also H. Rept. 93-807, 104 (1974).
8. Rept. 93-383, 107-108 (1973). See also H. Rept. 93-807, 103 (1974).
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(assuming a rate of 2 percent %) as would have been collected during the second preceding year
plus the greater of the same amount or $30 million.?! The Senate-passed version of ERISA
specified that the funds provided by the taxes “are to be used only for activities delegated to this
new office and may not be transferred or used by the Internal Revenue Service in any other
manner.”* Despite this expression of legislative intent, amounts raised by the section 4940
excise tax have never been dedicated to the administration of EP/EQ, but are transferred instead
to general revenues. Table 1 sets forth revenues raised by the section 4940 excise tax for fiscal
years 1971 t0.1995. Thus, the level of EP/EQ funding, like that of the rest of the IRS, is
dependent on annual Congressional appropriations to the Treasury Department.”

? The Tax Reform Act of 1969 generally imposed a 4-percent excise tax on the net
investment income of private foundations. The stated rationale for imposition of the tax was that
foundations should share some of the costs of government, particularly the costs of administering
the tax law relating to exempt organizations. As part of the Revenue Act of 1978, Congress
reduced the section 4940 tax rate to 2 percent, on the grounds that “the tax has produced more
than twice the revenue needed to finance the operation of the Internal Revenue Service with
respect to tax-exempt organizations.” S. Rept. 95-1263, 6981(1978). In 1984, Congress found
that collections from the section 4940 excise tax continued to exceed the costs of administering
the employee plan and exempt organizations programs. Joint Committee on Taxation, General
Explanation of the Revenue Provision of the Deficit Reduction Act of 1984 (H.R. 4170), 98th
Cong., P.L. 98-369 (JCS-41-84), 672, December 31, 1984, Consequently, Congress further
reduced the section 4940 excise tax from 2 percent to 1 percent in cases where there i1s an
equivalent increase in the foundation’s qualifying distributions for charitable purposes. No
amendment was made to section 7802(b)(2); accordingly, the authorized funding for EP/EQ is
calculated on the basis of a 2-percent excise tax rate. Thus, amounts of section 4940 excise tax
actually collected since 1984 are somewhat lower than the amounts that would actually be used
in calculating EP/EO funding under section 7802(b)(2).

# Code section 7802(b)(2). As passed by the Senate, the legislation authorized the
appropriation of revenues from a proposed annual $1 audit-fee tax to be imposed on employers
for each plan participant under section 4974, as well as one-half of the revenue from the 4-
percent excise tax on private foundation investment income under section 4940. At that time,
the investment income tax on foundations was yielding $56 million and the audit-fee tax was
anticipated to raise approximately $30 million. Thus, total funding for EP/EQ would have been
approximately $58 million. S. Rept. No. 93-383, 109-110 (1973). The $1-per-participant audit
fee tax was dropped in conference, however, and the funding calculation changed to its present
formulation. H. Rept. No. 93-1280, 333 (1974).

2§ Rept. No. 93-383, 110 (1973).

¥ Funding for EP/EO is a separate line item in the President’s budget for the IRS under
the general category of “Tax Law Enforcement.” Other line items in this category are criminal
investigations, examination, collection, statistics of income, chief counsel, tax fraud and
financial investigations, international, SOl/compliance research, document matching, and

~




Table 1. Section 4940
Excise Tax Collections
Fiscal year ‘ Collections
(8 millions)
1971 246
1972 56.1
1973 76.6
1974 1. 60.9
1975 63.8
1976 399
1977 78.6
1978 84.0
1979 63.2
1680 653
1981 841
1982 93.2
1983 1124
1684 . 1468 -
1985 1362
1986 2172
1987 218.1
1988 2294
1989 168.8
1990 204.3
1991 173.8
1992 204.7
1993 2231
1994 2354
1995 2137

Source: Internal Revenue Service

resources management {compliance). Bizdget of the United States Government, Fiscal Year
1998, Appendix, H. Doc. 105-003, Vol 1., pp. 874-875. ' '
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Responsibilities of EP/EQO

EP/EO is responsible for overseeing the administration and enforcement of Federal tax
laws relating to employee benefit plans and tax-exempt organizations. EP/EQ’s mandate
includes not only enforcing applicable Federal tax laws and collecting the proper amount of tax
revenue, but also protecting the rights of benefit plan participants and contributors to and
beneficiaries of tax-exempt organizations. :

The two primary programs through which EP/EO seeks to ensure compliance with the
requirements for tax exemption of nonprofit organizations and plan trusts and qualification of
employee benefit plans are the determination letter program and the examination process. The
determination letter program is one in which the taxpayer applies for a ruling from the IRS as to
its qualification for tax-exempt status. In 1996, the IRS received 80,763 applications for
exemption from plan trusts and approximately 70,000 applications for recognition of tax-exempt
 status from nonprofit organizations. In that same year, EP issued approximately 115 000
determination lettters for employee plans and EO issued approximately 70,000 determination
letters for tax-exempt organizations. Currently, approximately 200 IRS technical specialists
process EO determination letters and approximately 140 technical specialists process EP
determination letters . Through its examination process, the IRS seeks to ensure that employee
benefit plans and exempt organizations continue to meet F ederal tax requirements. In calendar
year 1993, there were 561,773 returns filed by tax-exempt organizations® and 1,156,901 returns
filed by employee benefit plans.

EP has primary responsibility relating to the Federal tax qualification of employee plans
and related trusts, the tax treatment of employees participating in such plans and their
beneficiaries, and deductions for employer contributions to plans. EP National Office provides
policy guidance to the EP/EO Key District Offices (“KDOs”) (described further below),
including examination and training materials and technical advice. In addition, the actuarial
branches of EP process funding waiver requests and perform other actuarial analyses. EP
. administers a number of programs designed to assist employee plans in complying with Federal
tax rules, including the Master and Prototype Program (a compliance program created to allow
advance approval of model retirement plans), the Administrative Policy Regarding Self-
Correction, the Walk-in Closing Agreement Program, the Voluntary Compliance Resolution
Program, and the Tax Sheltered Annuity Voluntary Compliance Program.

EQ has primary responsibility relating to tax-exempt organizations, including unrelated
business income tax rules. EQ also oversees Code section 527, which governs the taxation of
political organizations. In 1993, EO assumed responsibility for the administration of IRS

 Not all tax-exempt organizations are required to file annual information returns (Form
990). For example, churches and certain small organizations are not required to file Form 990, _
Thus, as set forth below, the total number of tax-exempt organizations far exceeds the number of
returns filed annually.




activities with respect to tax-exempt bonds. EO Nationa! Office prowdes policy guidance to the
KDOs, processes rulings on exemption issues referred by KDOs, issues rulings on prospective
transactions, and issues technical advice and assistance. EQ is developing the Voluntary
Compliance Nonresident Alien Withholding Program, a program similar to those administered
by EP, in an effort to promote voluntary comphance and self-correction on the part of exempt

organizations.

The Field Systems Branch supports the information and data management needs of
EP/EQ in the field, as well as at the Nationat Office headquarters.

Structure of EP/EO

EP/EOQ is comprised of National Office headquarters and five key district offices (KDOs).

As set forth below, the headquarters EP/EQ function includes the Employee Plans Division, the

Exempt Organizations Dms;on, and the Field Systems Branch.

Office of the Assistant Commissioner, EP/EQ

Assistant
Commissioner
Organizations % L
rgg::m Branch Division
Review Projects Technical Fiekd Actuarial Projects Technica! Field
Branch Branches Branches Compliance Branches Branches Branches Cornp!tanca
Branch -+ Branch
Programming - i
. Sacti Suppont
. Section
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The KDO located in Cincinnati, Ohio, recently has become the centralized determination
letter processing site. Examination jurisdiction is vested in four KDOs: Northeast (Brooklyn),
Southeast (Baltimore), Midstates (Dallas), and Western (Los Angeles). Although the EP/EQ
Assistant Commissioner has general programmatic authority over the field offices, there is no
direct line authority. Thus, the National Office cannot initiate or oversee the day-to-day conduct
of examinations. Rather, such authority is exercised by the District Directors of the respective
KDOs.

EP/EQ resources

For 1997, EP/EO has 2,117 funded positions. Approximately 250 of these positions are
assigned to National Office headquarters and the remainder are assigned to the five KDOs. As
set forth on Table 2, the aggregate staffing level remains essentially what it was when EP/EQ
was formed in 1974. In fact, the 1997 staffing level is approximately 20 percent below the 1989
peak staffing level.

11



Table 2. EP/EO Staffing and Budget Authority
Fiscal Funded President’s budget
year positions authority’*
(S millions)
1975 2,075
1976 2,175
1977 2,202
1978 2292 62.2
1979 1,945 64.1
1980 1,870 66.9
1981 1,738 68.9
1982 1640 55.0
1983 1,770 ' 808
1984 1,906 904
1985 1,902 943
1986 2,099 59.0
1987 2,311 ) 104.9
1988 2,562 120.9
1989 2,573 . 125.8
1930 2,423 132.8
1991 2,336 1323
1652 2,461 140.9
1993 2,331 143.1
1994 2,305 1298
1995 2,304 132.5
1996 2,197 128.8
1997 (est.) 2,117 ' 129.6

Source: Internal Revenue Service

* Pre-1995 totals include funding for support positions from other divisions of the IRS.
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Growth of the EP/EO sector

As of 1990, there were approximately 900,000 private retirement plans with nearly 77
million participants, controlling nearly $3 trillion in assets. This compares with approximately
30 million plan participants in 1974, when EP/EO was created. The Federal income tax
expenditure (i.e., foregone tax revenues) assoctated with the net exclusion from income for
pension contributions and earnings is estimated to be $83.5 billion for 1997 and $453.4 billion
for the five-year period 1997-2001 *

Similarly, the number of tax-exempt organizations has nearly doubled since 1974. At the
end of 1996, there were approximately 1,280,000 tax-exempt organizations and an estimated
340,000 churches, controlling assets in excess of $1.1 trillion. In contrast, in 1974, there were
690,000 tax-exempt organizations (exciuding churches). The Federal income tax expenditure
related solely to the deduction allowed for contributions to charities (a subset of all tax-exempt
organizations) is estimated to be $21.3 billion in 1997, and $118.1 billion for 1997-2001.”

The total volume of all outstanding tax-exempt bonds in 1996 was approximately $1.3
trillion. The total volume of such bonds issued in 1993 was $336 billion. The Federal income
tax expenditure related to the exclusion of interest on tax-exempt bonds is estimated to be $22.1
billion for 1997, and $121 billion over the five-year period 1997-2001.%

% Joint Committee on Taxation, Estimates of Federal Tax Expenditures for Fiscal Year
1997-2001 (JC8-11-96), November 26, 1996.

27 _I_bl_d_
# Ibid.
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D. Congressional Oversight of the IRS and Dauties of the
Joint Committee on Taxation

Congressional oversight of the IRS

Under the present Congressional committee structure, a number of committees have
jurisdiction with respect to IRS oversight. The committees most responsible for IRS oversight -
are the House Committees on Ways and Means, Appropriations, Government Reform and '
Oversight, the corresponding Senate Committees on Finance, Appropriations, and Government
Affairs, and the Joint Committee on Taxation (the “Joint Committee”). While these Committees
have a shared interest in IRS matters, they typically act independently, and have separate
hearings and make separate investigations into JRS matters. Each committee also has exclusive
jurisdiction over certain issues. For example, the House Ways and Means Committee and the
Senate Finance Committee have exclusive jurisdiction over changes to the tax laws. Similarly,
the House and Senate Appropriations Committees have exclusive jurisdiction over IRS
~ appropriations. The Joint Committee does not have legislative jurisdiction, but, as discussed
more fully below, has significant responsibilities with respect to tax matters and IRS oversight.

The Joint Committee on Taxation
Creation and history of the Joint Committee on Taxation

In 1924, Senator James Couzens (Michigan) introduced a resolution in the Senate for the
creation of a Select Committee to investigate the Bureau of Internal Revenue. At the time, there
were reports of inefficiency and waste in the Bureau and allegations that the method of making
refunds created the opportunity for fraud. One of the issues investigated by the Select
Committee was the valuation of oil properties. The Committee found that there appeared to be
no system, no adherence to principle, and a total absence of competent superv;sxon in the
determination of oil property values.

‘ In 1925, after making public charges that millions of tax dollars were being lost through
the favorable treatment of large corporations by the Bureau, Senator Couzens was notified by the
Bureau that he owed more than $10 million in back taxes.”’ Then-Treasury Secretary Andrew
Mellon was believed to be personally responsible for the retaliation against Senator Couzens. At
the time, Treasury Secretary Mellon was the principal owner of Gulf 01] Wthh had beneﬂted
from rulings specifically criticized by Sen. Couzens.

# According to Esquire magazine, the internal revenue commissioner personally handed
to Senator Couzens a bill for $10 million. Berendt, John, The tax audtt Esquire, February 1994,
p. 18.
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The investigations by the Senate Select Committee led, in the Revenue Act of 1926, to
the creation of the Joint Committee on Internal Revenue Taxation.® The first Chief of Staff of
the Joint Committee on Internal Revenue Taxation was L . Parker, who had been the chief
investigator on Senator Couzens” Select Senate Committee. The Revenue Act of 1926 required
the Joint Committee on Internal Revenue Taxation to publish from time to time for public
examination and analysis proposed measures and methods for the simplification of internal
revenue taxes and required the Joint Committee to provide a written report to the House and
Senate by December 31, 1927, with such recommendations as it deemed advisable. The Joint
Committee published its initial report on November 15, 1927, and made various ‘
recommendations to simplify the Federal tax system, including a recommendation for the
restructuring of the Federal income tax title.

In the Revenue Act of 1928, the Joint Committee’s authority was extended to the review
of all refunds or credits of any income, war-profits, excess-profits, or estate or gift tax in excess
of $75,000. In addition, the Act required the Joint Committee to make an annual report to the
Congress with respect to such refunds and credits, including the names of all persons and
corporations to whom amounts are credited or payments are made, together with the amounts
credit or paid to each. '

Since 1928, the threshold for review of large tax refunds has been increased from
$75,000 to $1 million in various steps and the taxes to which such review applies has been
expanded. Other than that, the Joint Committee’s responsibilities under the Internal Revenue
Code have remained essentially unchanged since 1928. '

The Joint Committee is composed of 10 Members, 5 from the Senate Finance Committee
(3 majority and 2 minority Members) and 5 from the House Committee on Ways and Means (3

majority and 2 minority).

General duties and powers of the Joint Committee on Taxation

'The statutory duties of the Joint Committee include the duty (under sec. 8022 of the

Code):
. to investigate the operation and effects of the Federal tax system;
® to investigate the administration of Federal taxes by the IRS of any executive
agency charged with their collection;
. to make such other investigations in respect to such system as the Joint
Committee deems necessary;
° to investigate measures and methods for the simplification of such taxes,

particularly the income tax;

* The name of the Joint Committee on Internal Revenue Taxation was changed to the
Joint Committee on Taxation in the 1970's,
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. to publish for public examination and analysis proposed methods and measures
for such simplification; and _

® to report to the Committee on Finance and the Committee on Ways and Means
and, in its discretion, the Senate or the House or both, the results of its
investigations and any recommendations.

In order to fulfill its statutory obligations, the Joint Committee is authorized to hold
hearings, require the attendance of witnesses and the production of documents, procure printing
and binding, and make necessary expenditures. The Joint Committee (or the Chief of Staff of
the Jomnt Committee) is authorized to secure tax returns, tax return information or data dlrectly
from the IRS or any other executive agency for the purpose of making investigations, reports,
and studies relating to internal revenue tax matters, including investigations of the IRS’
administration of the tax laws. (Code secs. 8021 and 8023). The IRS, Office of the Chief
Counsel of the IRS, and other executive bureaus and agencies are authorized and directed under
section 8022 of the Code to furnish information, suggestions, rulings, data, estimates, and
statistics directly to the Joint Commxttee {or the Chief of Staﬁ) upon request

The Joint Committee (or the Chief of Staff of the Iomt Comrmttee) is also authonzed to
receive confidential taxpayer return information pursuant to section 6103 of the Code.® The
Chief of Staff of the Joint Committee is authonzed to appoint agents for the receipt of
confidential tax return information.

The Joint Committee is closely involved in every aspect of the tax legislative process.
Among other things, the Joint Committee staff does the following: (1) prepares hearing
pamphlets, committee reports, and conference reports (statements of managers); (2) assists the.
Offices of Legislative Counsel in the drafting of statutory language; (3) assists Members of
Congress with the development and analysis of legislative proposals; (4) prepares revenue
estimates of all revenue legislation; and (5) initiates investigations of various aspects of the
Federal tax system.

Review of requests for GAO studies

There is presently no specific statutory requirement that requests for i Investigations by the
General Accounting Office (“GAQ”) relating to the IRS be reviewed by the Joint Committee.
However, many (but not all) of the studies that GAO conducts relating to taxation and over51ght '
of the IRS require access under section 6103 of the Code to confidential tax returns and return
information. There are two general reasons that they may need 6103 access. One is that they are
gathering information directly from a statistical sample of returns to determine the extent of a
particular problem. The second general reason they need 6103 access is for purposes incidental
to the issue they are studying. For example, they are required by statute to perform an annual

* Section 6103 provides that tax returns and return information are confidential and
cannot be disclosed unless one of several exceptions permitting disclosure applies.
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audit of IRS financial statements. In examining IRS internal financial reporting and
management processes, they may incidentally encounter confidential tax returns or return
information. They must have 6103 access to conduct this type of study even though the direct
examination of returns or return information is not a central part of their study. GAO cannot
disclose confidential returns or return information in its published reports or in testimony.

There are three types of GAO studies for which GAO seeks access to tax returns under
section 6103 of the Code. One type is studies GAO initiates on its own. Their annual audit of
IRS's financial statements is an example of a self-initiated study. The second type is studies that
GAO is requested to do by a Member. The third type is studies that the Joint Committee asks the
GAO to undertake on its behalf. For example, the Joint Committee has in the past asked the
GAO to tabulate information from TCMP audit workpapers that was useful in performing
compliance revenue estimates.

Under section 6103, the GAO may inform the Joint Committee of its initiation of an audit
of the IRS or other Federal agencies and obtain access to confidential taxpayer information
unless, within 30 days, 3/5ths of the Members of the Joint Committee disapprove of the audit.
This provision has not been utilized; the GAO generally seeks advance access to confidential
taxpayer information from the Joint Committee.
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1. DESCR]PTION OF PROPOSALS
A, IRS OverSIght Board and Appomtment of Commissioner and Chief Counsel

1. H.R. 2292 and the Report of the,National Commission on Restr.uci_uring the IRS |

IRS Oversight Board

H.R. 2292 provides for the establishment within the Treasury Department of the Internal
Revenue Service Oversight Board (referred to as the “Board™), which would be responsible for
overall governance of the IRS. H.R. 2292 provides that the Board would “oversee the Internal
Revenue Service in the administration, management, conduct, direction, and supervision of the
execution and application of the internal revenue laws” but would have no responsibilities or
authority with respect to “the development and formulation of Federal tax policy relating to
existing or proposed internal revenue laws” or “specific law enforcement activities of the
Internal Revenue Service, including compliance activities such as criminal investigations,
examinations, and collection activities.”* Similarly, the Report of the National Commission on
Restructuring the IRS (“Commission Report”) proposed that.a Board of Directors be responsible
for overall governance of the IRS--in order to guide the direction of long-term strategy at the
IRS, appoint and remove its senjor leadership, and hold IRS management accountable—-but the
Board would have “no involvement in specific matters in the areas of interpretation or
enforcement of the tax laws.”

Under H.R. 2292, the Board would be composed of nine members, seven of whom would
be so-called “private-life” members who are not full-time Federal officers or employees. These
seven private-life members would be appointed by the President, with the advice and consent of
the Senate (and would be considered “special governmental employees*" under Title 18 U.S.
Code sec. 202). The remaining two members of the Board would be (1) a representative from a
union representing a substantial number of IRS employees, who would be appointed by the
President with the advice and consent of the Senate, and (2) the Secretary of the Treasury (or the
Secretary could designate the Deputy Secretary of the Treasury). Board members generally
would be appointed for five-year terms; and the seven private-life members could serve no more
than two five- -year terms. Board member terms would be staggered, as a result of a special rule
providing that the some members first appointed to the Board would serve terms of less than five
years. The members of the Board would elect a chairperson for a two-year term, H. R 2292
provides that the members of the Board could be removed at the will of the President. H.R. 2292
ﬁthher provides that the Secretary of the Treasury (or, 1f so delegated, the Deputy Secretary)

* H.R. 2292 also provides that the Board shall have no responsibilities or authority with
respect to “specific activities of the Internal Revenue Service delegated to employees of the
Internal Revenue Service pursuant to delegation orders in effect as of the date of the enactment _
of this subsection, including delegation order 106 relating to procurement authorlty, except to the
extent that such delegation orders are modified subsequently by the Secretary.”
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would be removed from the Board upon terminatton of employment, and the representative of
IRS employees would be removed from the Board upon termination of employment,
membership, or other affiliation with the organization representing IRS employees.® H.R. 2292
provides that the seven private-life members of the Board would receive $30,000 compensation
per year ($50,000 per year for a private-life member who is elected chairperson of the Board).
The remaining two mernbers of the Board would not be compensated for their services as Board

members.

The Commission Report proposes a Board with a similar structure, but the Board would
be composed of seven members appointed by the President, with the advice and consent of the
Senate. Five members of the Board would be from private life, and the remaining two members
would be the Secretary or Deputy Secretary of the Treasury and a representative from the
National Treasury Employees Union. Members of the Board would be removable at will by the
President. Asunder HR. 2292, the members of the Board of Directors generally would be
appointed for five-year terms and would elect a chairperson for a two-year term. The
Commission Report further states that the Board should hire a small, permanent staff and have a
budget to contract with outside experts and consuitants to review matters under its jurisdiction.

Appointment of IRS Commissioner

H.R. 2292 provides that, among the Board’s oversight responsibilities, the Board would
have the specific responsibility “[t]o provide for . . . the selection and appointment, evaluation,
and removal of the Commissioner of Internal Revenue, [and] the review of the Commissioner’s
selection, evaluation, and compensation of senior managers.” The IRS Commissioner would be
appointed by the Board--presumably by majority vote--to a five-year term, and could be
reappointed by the Board to subsequent terms. H.R. 2292 further provides that the IRS
Commissioner, in turn, would be “authorized to employ such number of persons as the
Commissioner deems proper for the administration and enforcement of the internal revenue laws,
and the Commissioner shall issue all necessary directions, instructions, orders, and rules
applicable to such persons.” In contrast, present-law Code section 7803(a) grants such hiring
authority to the Secretary of the Treasury.

¥ Under HR, 2292, it appears that all members of the Board could be removed at the
will of the President, and that the termination of employment of the Secretary or Deputy
Secretary of the Treasury, or termination of employment, membership, or affiliation of the IRS
employee union representative with the union, would constitute an additional basis for removal
of such members from the Board.

* In contrast, H.R. 2292 does not specifically provide that the Board shall hire a

~ permanent staff. Instead, on request of the chairperson of the Board, the IRS Commissioner
shall detail to the Board such personnel as may be necessary to enable the Board to perform its
duties, and the Board may procure temporary and intermittent services under Tltle 5U8.C.
section 3109(b).
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The Commission Report proposes, as does HR. 2292, that the Board should be vested
with the authority to appoint the IRS Commissioner to a five-year term. Specifically, the
Commission Report states that the Board would “[a]ppoint and compensate the Commissioner
and review and approve the Commissioner’s recommendattons regarding the appointment
evaluation, and compensation of senior IRS executives.” Although H.R. 2292 is somewhat
vague when it provides that the Board will have the responsﬂnhty to “review” the
Commissioner’s “selection, evaluation, and compensatlon of senior IRS managers, the
Commission Report proposes that the Board “review and approve” the Commissioner’s
" recommendations regarding the appointment, evaluation, and compensation of senior IRS
managers. The Commission Report states that, with respect to the hiring of senior IRS officials
and other management decisions made by the IRS Commissioner, the Board should “retain final
authority regarding all such matters.” : ‘

Under H.R. 2292, the IRS Commissioner would be granted specific statutory authority to
“administer, manage, conduct, direct, and supervise the execution and application of the internal
revenue laws or related statutes and tax conventions to which the United States is a party.”

Appointment of IRS Chief Counsel

Under H.R. 2292, the IRS Chief Counsel would continue to be appointed as under
present law--that is, the appointment would be made by the President, with the advice and
consent of the Senate. The bill provides, however, that when a vacancy occurs, the IRS
Commissioner shall recommend a candidate for appointment as IRS Chief Counsel to the
President, and the Commissioner may recommend the removal of the Chief Counsel to the
President. The IRS Chief Counsel would be described as the chief law officer for the IRS and
would perform such duties as may be prescribed by the Secretary of the Treasury. HR. 2292
provides that, to the extent that the IRS Chief Counsel performs duties relating to the
development of rules and regulations promuigated under the Internal Revenue Code, final
decisionmaking authority shall remain with the Secretary of the Treasury.

In contrast to the mode of appointment of the IRS Chief Counsel provided for by HR.
2292, the Commission Report proposed that the IRS Commissioner should recommend the
nomination of a Chief Counsel to the Board, but the Board would make the final appointment of
the IRS Chief Counsel. This recommendation contained in the Commission Report was
designed to “maintain the current parity in which the Commissioner and Chief Counsel are
appointed independently.” In this regard, the Commission Report states that if| durlng the course
of IRS business, the Commissioner and Chief Counsel cannot reach agreement on an 1ssue, the
Commissioner would have decision-making authority.

2. Administration proposal (H.R. 2428)
H.R. 2428 would create a within the Treasury Department a Management Board, which

would support directly the Secretary of the Treasury’s oversight of the management and
operation of the IRS. The Management Board would be composed of 10 government officials
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from within the Treasury and IRS, who would serve by virtue of their senior-level positions
(e.g., the Deputy Secretary of the Treasury, the IRS Commissioner, the IRS Chief Counsel, the
Taxpayer Advocate, etc.), as well as a representative from the Office of Management and Budget
(OMB), a representative from a union representing a substantial number of IRS employees, plus
such other officers or employees of the Treasury Department and other government agencies (as
well as other individuals) who are designated by the Secretary of the Treasury. No specific term
of service on the Management Board would be provided, and any member of the Management
Board could be removed by the Secretary of the Treasury. The bill specifically provides that the
Deputy Secretary of the Treasury would serve as the chairperson of the Management Board and
the Assistant Secretary of the Treasury (Management) would serve as the vice-chairperson. The
Management Board would be required to meet at least monthly, and would be required to submit
annual reports to the President and the Congress describing matters considered, and conclusions
reached, by the Board.

The Management Board would not have the authority to hire and fire the IRS
Commissioner. Similarly, the Management Board would not have the authority to hire or fire the
IRS Chief Counsel. Thus, both the IRS Commissioner and Chief Counsel would continue (as
under present law) to be appointed by the President, with the advice and consent of the Sénate.
H.R. 2428 specifically provides, however, that the IRS Commissioner would be appointed for a
term of five years. As under present law, the IRS Commissioner would have such duties and
powers as may be prescribed by the Secretary of the Treasury.

In addition, H.R. 2428 provides that the Secretary of the Treasury shall establishan
Advisory Board, which would advise the Secretary and the proposed Management Board
(described above) on the management and operation of the IRS, including ways to improve and
modernize, and enhance the fairness of, the IRS. The Advisory Board would be composed of up
to 14 members appointed by the Secretary from the private sector. The bill provides that
appointments to this private-sector Advisory Board are to be made without regard to political
affiliation. Members of the Advisory Board would be appointed for three-year terms (although
members could continue to serve until a successor is appointed). Members of the Advisory

- . Board would not be compensated for their Board services, and could be removed at the

discretion of the Secretary of the Treasury. The Advisory Board would meet at least four times
per year, and would submit reports to the Secretary of the Treasury and the proposed
Management Board. The Advisory Board also would prepare, and submit to Congress, an
annual “Report to Taxpayers.”

H.R. 2428 also provides for the creation within the IRS of an “Office of Customer
Service,” which would be under the direction of a new Assistant Commissioner, who would be
responsible for all taxpayer assistance, information, and education.
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B. Employee Plans and Exempt Organizations ("EP/EQ")
1. H.R. 2292 and the Report of the National Commission on Restructuring the IRS

In general, the Commission recommends that Congress simplify tax administration by
limiting the assignment of non-core functions to the IRS. However, the Commission Report
acknowledges that, in certain circumstances, the IRS may be uniquely qualified to administer a
non tax-collection function, citing the regulation of employee plans and exempt organizations as
an exampie of such a function. The Commission Report indicates that if Congress delegates
such a responsibility to the IRS, it should also provide sufficient automony and resources to
ensure that the non-core function can be adequately carried out without detracting from
traditional tax enforcement.

- For example, the Commussion Report provides that “[t]he EP/EQ operation is recognized
as one of the most innovative and efficient functions within the IRS” and cites with approval
EP/EQ voluntary compliance efforts.** The Commission Report also notes that, in 1974,
Congress elevated supervision of EP/EO to an Assistant Commission and authorized an annual
appropriation for EP/EO in recognition of the unique function and responsibilities of EP/EQ
within the IRS. However, because the designated funding mechanism has never been used, the
Commission Report states that “EP/EO constantly struggles with the IRS core tax collection
functions for resources to regulate more than $1.2 trillion in tax-exempt assets and $1.7 trillion
in retirement plan assets.”* :

H.R. 2292 would retain the Office of Employee Plans and Exempt Organizations under
the supervision and direction of an Assistant Commissioner of the Internal Revenue. As under
present law, EP/EO would be responsible for carrying out functions and duties associated with
organizations designed to be exempt from tax under section 501(a) of the Code and with respect
to plans designed to be qualified under section 401(a). In addition, however, EP/EQ’s
responsibilities would be expanded to include nonqualified deferred compensation arrangements.
The bill also would provide that the Assistant Commissioner shall report annually to the
Commissioner on EP/EQ operations.

% Commission Report, p. 38.

* Ibid The Commission heard testimony focusing on the EP/EQ function within the
IRS from James J. McGovern, former Assistant Commissioner for EP/EO, and from the Exempt
Organizations Committee of the D.C. Bar Section of Taxation. See “Regulation of EP/EQ in the
- Twenty-First Century,” testimony of James J. McGovern before the National Commission on
Restructuring the IRS, 7he Exempt Organization Tax Review, February 1997, p. 209; and
“Comments Concerning the Future Regulation of Employee Plans and Exempt Organizations
Matter,” submission of the Exempt Organizations Committee, Section of Taxation, District of
Columbia Bar, to the National Commission on Restructuring the IRS, The Exempt Organization
Tax Review, June 1997, p. 1075.
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As under present law, H.R. 2292 would provide for an authonization of appropriations
equal to the section 4940 excise tax on investment income (assuming a 2-percent excise tax rate)
plus the greater of the same amount or $30 million. However, the bill specifies that this
authorized appropriation would be used solely to carry out the functions of EP/EO. The bill also
would provide that all user fees collected by EP/EO would be dedicated to carry out EP/EO
functions.

2. Administration proposal (H.R. 2428)
The Administration’s proposal as set forth in HR. 2428 does not specifically address the

functions or financing of the Office of Employee Plans and Exempt Organizations. Thus,
EP/EO’s present-law status would be retained under the Administration proposal.
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C. Congressional Accountability for the IRS

1. H.R. 2292 and the Report of the National Commission on Restructuring the IRS

Congressional oversight

H. R. 2292 would provide that the Joint Committee on Taxation ("Joint Committee") is to
review all requests (other than requests by a Committee or Subcommittee of the Congress) for
investigations of the IRS by the General Accounting Office ("GAO") and approve such requests
when appropriate. In reviewing such requests, the Joint Committee is to attempt to eliminate
overlapping investigations, ensure that the GAO has the capacity to handle the investigation, and
ensure that investigations focus on areas of primary importance to tax administration.

The bill would provides that there shall be two annual joint hearings of members of the
Senate Committees on Finance, Appropriations, and Government Affairs and the House
Committees on Ways and Means, Appropriations, and Government Reform and Oversight. The
first annual hearing is to take place before April 1 of each calendar year and is to review the
strategic plans and budget for the IRS. The second annual hearing is to be held after the
conclusion of the annual tax filing season, and is to review the strategic and business plans for
the IRS, the progress of the IRS in meeting its objectives, the budget for the IRS and whether it
supports it objectives, the progress of the IRS in improving taxpayer service and compliance,
progress of the IRS on technology modernization, and the annual filing season. '

The bill would provide that the Joint Committee is to make annual reports to the Committee
on Finance and the Committee on Ways and Means on the overall state of the Federal tax
system, together with recommendations with respect to possible simplification proposals and
other matters relating to the administration of the Federal tax system as it may deem advisable.
The would Joint Committee is also to report annually to the Senate Committees on Finance,
Appropriations, and Government Affairs and the House Committees on Ways and Means,
Appropriations, and Government Reform and Oversight with respect to the matters that are the
subject of the second annual joint hearing of members of such committees.

The Commission's recommendations are substantially similar to the provisions of HR. 2262,
However, the Commission recommended that, rather than simply expanding the role of the Joint
Committee, a new entity, consisting of members of each of the 6 committees of jurisdiction and
staffed by the staff of such committees and the staff of the Joint Committee, be created to '
coordinate oversight of the IRS, hold joint hearings, and approve all requests to the GAO for
investigations of the IRS. The Commission also recommended that the Joint Committee =
reassume its statutory role as the focal point for IRS oversight, that the Joint Committee should
have authority to contract with the private sector for oversight reports, and that the staff of the
Joint Committee be expanded to meet its new responsibilities:

Tax law complexity
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H.R. 2292 provides that it is the sense of the Congress that the IRS should provide the
Congress with an independent view of tax administration and that the tax writing committees
should hear from front-line technical experts at the IRS with respect to the administrability of
pending amendments to the Internal Revenue Code.

The bill would provide that the Joint Committee is to provide a "Tax Complexity Analysis"
with respect to each bill, amendment, joint resolution, or conference agreement amending the tax
laws. Legislation not containing the required Tax Complexity Analysis would be subject to a
point of order.

A Tax Complexity Analysis must be prepared for each provision of a tax bill, amendment,
joint resolution, or conference agreement and must address:

® whether the provision is new, modifies or replaces existing law, and whether hearings
were held to discuss the proposal and whether the IRS provided input as to its
administrability;

® when the provision becomes effective and corresponding compliance requirements on
taxpayers;

® whether new IRS forms or worksheets are needed, whether existing forms or worksheets
must be modified, and whether the effective date allows sufficient time for the IRS to
prepare such forms and educate taxpayers;

® necessity of additional interpretive guidance (e.g., regulations, rulings, notices);

® the extent to which the proposal relies on concepts contamed in existing law, including
definitions;

® effect on existing record keeping requirements and the activities of taxpayers, complexity
of calculations and likely behavioral response, and standard business practices and
resource requirements;

® number, type, and sophistication of affected taxpayers; and

® whether the proposal requires the IRS to assume responsibilities not directly related to
raising revenue which could be handled through another Federal agency.

The bill would require the Commissioner to provide the Joint Committee with such
information as is necessary to prepare each required Tax Complexity Analysis.

The requirement for a Tax Complexity Analysis would be effective with respect to
legislation considered on or after the earlier of January 1, 1998, or the 90th day after the date of
enactment of an additional appropriation to enable the Joint Committee to perform the Tax
Complexity Analysis.

The bill directs the Joint Committee to prepare a study of the feasibility of developing a

baseline estimate of taxpayer's compliance burdens against which future legislative proposals
could be measured.
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H.R. 2292 substantially mirrors the recommendations of the Commission. However, the
Commission recommended that the Tax Complexity Analysis, in addition to the 8 factors that
must be addressed under H.R. 2292, should also identify the kinds of complexity, the extent of
that complexity, and whether the provisions could be recast to reduce complexity while still

achieving its tax policy goals.
2. Administration proposal (H.R. 2428)

The Administration proposal does not contain provisions relating to these issues.
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II. ISSUES RELATING TO EXECUTIVE BRANCH GOVERNANCE
A. Constitutional Issues

Both HR. 2292 and the Commission Report provide that the IRS Commissioner would be
appointed by the Board--presumably by a majority vote by the members of the Board--rather
than such appointment being made by the President, with the advice and consent of the Senate
(as under present-law). As discussed more fully below, this proposal raises a number of
constitutional issues.

1. Constitutional framework

The appointment process for all Federal officers is governed by Article I, section 2, clause 2
of the Constitution--the so-called “Appointments Clause”--which provides that:

“[The President] . . . shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the
supreme Court, and all other Officers of the United States, whose Appointments are not
herein otherwise provided for, and which shall be established by Law: but the Congress
may by Law vest the Appointment of such inferior Officers, as they think proper, in the
President alone, in the Courts of Law, or in the Heads of Departments.”

Numerous Supreme Court decisions interpreting the Appointments Clause demonstrate that
so-called “principal” officers must be appointed by the President, with the advice and consent of
the Senate.”’ Congress is prohibited from providing for any other method of appointment of
“principal” officers. In the case of “inferior” officers, the Appointments Clause allows some
flexibility in the appointments process, but there are specific constitutional constraints. Inferior
officers must be appointed by one of the following three methods: (1) by the President alone (or
by the President with the advice and consent of the Senate), (2) by a court of law; or (3) by a
head of a Federal department. See Buckley v. Valeo, 424 U.S. 1, 109-143 (1976)(holding that
the Appointments Clause was violated by statutory scheme providing that two of six
Commissioners of the Federal Election Commission would be appointed by the President and the
remaining four Commissioners appointed by congressional leaders, with confirmation of all six
Commussioners vested in both the House and the Senate); Morrison v. Olson, 487 U.S. 654
(1988)(upholding independent counsel provisions of the Ethics in Government Act, under which
the Attorney General may request that a special panel of Federal judges appoint an independent
counsel to investigate and prosecute certain high-ranking officials); Freytag v. Commissioner,
111 S.Ct. 2631 (1991)(upholding appointment of special trial judges by Chief Judge of the
United States Tax Court); Ryder v. United States, 115 S.Ct. 2031 (1995){composition of three-
judge panel that court-martialed member of the Coast Guard violated Appointments Clause;

% The term “principal officer” is not expressly included in the text of the Constitution,
but has been adopted by the Supreme Court in its Appointments Clause jurisprudence.
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actions of those judges were not valid under the de facto officer doctrine). Any appomtee
exercising “significant authority pursuant to the laws of the United States™ is an “officer” who
must be appointed in the manner prescribed by the Appointments Clause, and no class or type of
officer is excluded because of its special functions. See Edmond v. United States, 117 S.Ct.
1573 (1997); Weiss v. United States, 114 S.Ct. 752 (1994).%

The Appointments Clause reflects the constitutional distinction between the creation of
offices and appointments to such offices--the former being a function of the legislature and the
latter generally being an executive branch function that is part of executing the laws passed by
Congress. The appointing power generally resides with the President, as one of the principles of
the Constitution’s separation of powers, with certain exceptions provided for “inferior” officers.
Congress has, incident to the creation of an office, the power to determine qualifications of the
officer (and thus, to some extent, may limit the range of choice of the appointing power*®) and to
regulate the conduct in office of officers and employees of the United States. However, the
selection of the individual to occupy a Federal office generally is an Executive branch function,
In short, Congress may create an office, but it cannot appoint the officer. As stated by Professors
Rotunda and Nowak in their Treatise on Constitutional Law: Substance and Procedure: “This
appointment process is a practical outworking of the doctrine of separation of powers, with
Congress establishing the federal offices and the President, subject to Senate confirmation,
choosing the officers. The framers believed such a separation necessary because ‘the same
persons should not both legislate and administer the laws.”” See Rotunda and Nowak, supra,
vol. 1, at 669 (quoting from Buckley v. Valeo). Thus, Congress itself may not appoint executive
or judicial branch officers, and the manner in which the President (or others in the case of
“Inferior” officers) may appoint an officer also is specifically prescribed by the Appointments
Clause.*

* In contrast to the appointment of Federal officers--generally meaning all individuals
“exercising significant authority pursuant to the laws of the United States”--there are no
-constitutional limitations on the process for appointing ordinary Federal “employees.” See, e. g,
- Buckley v. Vaieo, 424 U.S. at 126, n. 162 (describing employees as “lesser functionaries
subordinate to officers of the United States™); Freytag v. Commissioner, 111 S.Ct. at 2640-2641
See also Rotunda and Nowak, Treatise on Constitutional Law: Substance and Procedure vol 1,
at 669 (2nd ed. 1992)(appomtment of employees not subject to constitutional constraints as a

pragmatnc concession to the needs of the government bureaucracy”)

* See Fisher, Louis, Constitutional Conﬂicts between Congress and the Presxden at 27

28, 32 (3rd ed. 1991). Congressmnally imposed qualifications must have a reasonable reIat1on to
the office; otherwise, Congress could, in effect, be exercising appointment authority, rather than
leaving this to the Executive branch Rotunda and Nowak, supra, vol. 1 at 672.

* Congress may, however, appoint its own Members or other lndmduals to serve on
advisory commissions--such as the National Commission on Restructuring the IRS--or other
organizations that perform functions of an essentially investigative and informative nature, _
falling into the same category as those powers which Congress might delegate to one of its own
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2. Appointment of IRS Commissioner by the Oversight Board

In general

Undoubtedly, the IRS Commissioner 1s, and will continue to be, a Federal “officer” for
purposes of the Appointments Clause, despite the Board having general authority to oversee
management decisions made by the IRS Commissioner. Although some decisions made by the
IRS Commissioner would be subject to oversight by the Board under H.R. 2292 and the
Commission Report, the IRS Commissioner will continue to exercise “significant authority”--
particularly with respect to tax policy and specific law enforcement activities--such that the
Commissioner could not be characterized as a mere “employee” or “lesser functionary” of the
Federal Government. See Bucklev v. Valeo, supra; Edmond v. United States, supra.

Because the IRS Commissioner historically has been appointed by the President, with the
advice and consent of the Senate, there has been (to date) no need to determine whether the
Commissioner 1s a “principal” or “inferior” officer. This mode of appointment is
constitutionally valid for either type of officer. The proposed appointment of the IRS
Commissioner by the Board, however, raises the following questions under the Appointments
Clause: (1) would the IRS Commissioner be a “principal” or “inferior” officer, taking into
account the other statutory changes proposed for the management of the IRS and enforcement of
- the tax laws; and (2) if the IRS Commissioner were an “inferior officer,” could the Board
collectively be characterized as a “Head of a Department” for purposes of Appointments Clause?
Because neither the President nor a court of law would be appointing the IRS Commissioner, the
appointment method provided for by H.R. 2292 and the Commission Report would be
constitutionally valid only if both the Commissioner were an “inferior” officer and the Board

committees. See Buckley v. Valeo, 424 U.S. at 137. But such functions cannot include
enforcement powers, because such power cannot be regarded as merely in aid of the legislative
function of Congress; it is the Executive branch that is entrusted the power to take care that the
laws are executed. Ibid. Citing its earlier decision in Humphrey’s Executor v. United States,
295 U.S. 602, 624 (1935), the Supreme Court noted in Buckley that it is not disputed that the
Appointments Clause controls the appointment of members of a typical administrative agency
even though its functions may be predominantly “quasi-judicial” and “quasi-legisiative” rather
than executive. 424 U.S. at 139 (Congress may appoint members to commissions that “perform
duties only in aid of those functions that Congress may carry out by itself, or in an area
sufficiently removed from the administration and enforcement of the public law as to permit
their being performed by persons not ‘Officers of the United States.”) See also Metropolitan
Washington Airports Authority v. Citizens for the Abatement of Aircraft Noise, Inc., 111 S.Ct.
2298 (1991)(holding that separation-of-powers doctrine of Constitution was violated by
appointment of Members of Congress to serve on Congressionally created review board with
veto power over local airport authority, even though Members supposedly served in their
individual capacities). '
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collectively constituted a “Head of a Department.” If either of these conditions were not
satisfied, then appointment of the IRS Commissioner by the Board would not be constitutional.

Supreme Court decisions to date do not definitively resolve the questions regarding the status
of the IRS Commissioner and the Board for purposes of the Appointments Clause. Moreover,
resolution of the constitutional questions presented would depend on the specific statutory rules
- (and the precise interpretation of such rules) governing the Board’s relationship to the IRS and
the extent to which the Board were viewed as having not merely “oversight” responsibilities but
final legal authority over actions taken by the Commissioner. In this regard, H.R. 2292 is
somewhat ambiguous. The introduced bill provides that the Board will have the general
responsibility to “oversee” the IRS’s administration and management of the execution of the
internal revenue laws, and the specific responsibilities to “review and approve” strategic plans of
the IRS and to “review” operational functions and plans for reorganization of the IRS. However,
the conditions under which the Board might have final authority regarding such matters is not
clear in view of the fact that, as introduced, the bill would not alter the general power of the
Secretary of the Treasury under present-law Code section 7801(a) to administer and enforce the
internal revenue laws, except as otherwise expressly provided by law.*! If the provisions
establishing the Board were construed as granting the Board final authority only with respect to
the hiring and firing of the Commissioner, but actions taken by the Commissioner could not be
reversed or revoked by the Board, then it is questionable whether the Commissioner could be
characterized as an “inferior” officer. On the other hand, if the Board were viewed as having
final legal authority to direct and supervise the management decisions of the IRS Commissioner,
and if the Secretary of the Treasury were to retain authority (as under present-law sec. 7802(a))
to prescribe the duties and powers of the Commissioner in all other (non-management) actions
taken by the Commissioner, it appears more likely that the Commissioner could be viewed as an
“inferior” officer whose “superior” officers (below the President) are the Board and the
Secretary of the Treasury. See Edmond v. Unlted States, 117 S.Ct. at 1581(discussing divided
supervision of officer at issue).

However, H.R. 2292 provndes that the IRS Commissioner, for the first time, would have
specific statutory authority to “administer, manage, conduct, direct, and superv1se the execution
and application of the internal revenue laws” (proposed new sec. 7803(a)(2)) In the case of
specific law enforcement actions taken by the IRS Commissioner, this new statutory authorlty
granted to the IRS Commissioner could be mterpreted to trump the general authonty of the
Secretary of Treasury under sectlon 7801(a) with respect to the mtemal revenue laws.** If H R

*' The Commission’s Report suggested that the Board would have “final authorlty”
regarding any management matter where the Board reviews the decisions of the Commissioner
~ and cannot reach a compromise agreement (Commission Report at 6).

2 Under present law, the IRS Commissioner is not statutorily granted authorlty to

enforce the tax laws. Rather, the Commissioner’s authority is derived from  delegation orders
issued by the Secretary of the Treasury under present-law section 7802(a), which provides that
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2292 is so construed, the IRS Commissioner would by statute be authorized to take final actions
on behalf of the United States that could not be reversed by other executive branch officers,
which would support the argument that the IRS Commissioner was a “principal,” rather than an
“inferior,” officer. See Edmond v. United States, 117 S.Ct. at 1582,

If the IRS Commissioner were found to be an “inferior” officer under a statutory regime
restructuring the IRS, then the second question arises whether the Board (which includes the
Secretary of the Treasury) collectively could be viewed as a “Head of a Department.” In this
regard, it is relevant that the Board itself would have no authority with respect to tax policy
matters and specific law enforcement activities of the IRS, and only the Secretary of the
Treasury apparently would have final authority with respect to tax policy matters (and, perhaps,
the IRS Commissioner would have final authority with respect to law enforcement matters under
the proposed grant of specific statutory power to the IRS Commissioner). As with the first
question above, resolution of this Appointments Clause issue construing “Head of a Department”
would depend on the location of ultimate control over a “distinct province” or “separate
organization” of the government, See Frevtag v. Commissioner, 111 S.Ct. at 2660 ( Scalia, J.,
concurring)(concluding that “Head of a Department” is not limited to Cabinet-level officials).
Thus, even if a reviewing court were to take a flexible view of the modes of appointment
allowed for “inferior” officers under the Appointments Clause, the determination whether an
appointment at 1ssue had been made by a “Head of a Department” ultimately would turn on the
court’s view of which person (or possible group of persons) holds the “reins of power” for the
department. See Silver v. United States Postal Service, 951 F.2d 1033 (Sth Cir. 1991).43

“{t]he Commissioner of Internal Revenue shall have such duties and powers as may be
prescribed by the Secretary of the Treasury.” The Secretary has delegated to the Commissioner
responsibility for the enforcement of the internal revenue laws and the collection of most Federal
taxes, but has expressly withheld from the Commissioner authority to issue regulations. See
Treasury Department Order 150-10 (April 22, 1982)(superseding Treasury Department Order
150-37 (March 17, 1955)). Therefore, because the IRS Commissioner currently is not vested by
statute with authority to take actions to enforce the tax laws, but such authority is derived from
delegation orders that presumably may be revoked at any time by the Secretary of the Treasury,
one could argue that the IRS Commissioner is an “inferior” officer under present law but would
more likely become a “principal” officer under H.R. 2292, which would repeal the Secretary’s
delegation authority under present-law section 7802(a) and would grant specific statutory
authority to the Commissioner to administer the execution of the tax laws (proposed new sec.
7803(a)(2)).

* In Silver, the two-judge majority on the Ninth Circuit panel rejected the argument that
the Postmaster General’s appointment by the nine “Governors” of the Postal Service violated the
Appointments Clause. These two judges held that the nine Governors constituted the “Head of a
Department” on grounds that “the reins of power reside exclusively with the Governors” who _
hold the statutory “trump cards” of the power to appoint and remove the Postmaster General, the
unilateral power to revoke any authority delegated by the “Board” (which includes all nine
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Characterization of IRS Commissioner as “principal” or “inferior” officer

The question whether the IRS Commissioner would be a “principal” or “inferior” officer for
purposes of the Appointments Clause is addressed in a memorandum from the Congressional
Research Service (CRS), which was prepared upon request by the National Commission on
Restructuring the Internal Revenue Service.* This CRS memorandum (“CRS Memo”)is
included in Appendix B. Reviewing Supreme Court decisions (and other case law), the CRS
Memo concludes that, although “it is not yet clearly a settied matter” whether the Board could be
vested with the authority to appoint the IRS Commissioner, it is “likely” that a reviewing court

would conclude that the Commissioner was an “inferior” officer (CRS Memo at 2). In
 particular, the CRS Memo cites the recent Supreme Court decision in Edmond v_United States,
supra, where the Court held that civilian members of the Coast Guard Court of Criminal Appeals
were “inferior” officers who could properly be appointed by the Secretary of the Treasury.
Justice Scalia, writing for the Court in Edmond, stated:

“Generally speaking, the term ‘inferior officer’ connotes a relanonshlp with some higher
ranking officer or officers below the President: whether one is an ‘inferior’ officer
depends on whether one has a superior. It is not enough that other officers may be
identified who formally maintain a higher rank, or possess responsibilities of greater
magnitude.’ If that were the intention, the Constitution might have used the phrase ‘lesser
officer.” Rather, in the context of a clause designed to preserve political accountability
relative to important government assignments, we think it evident that ‘inferior officers’
are officers whose work is directed and supervised at some level by others who were

Governors, plus the Postmaster General and Deputy Postmaster General), and the authority to
designate mail classifications and to set postal rates. 951 F.2d at 1038. In dissent, however, the
remaining judge on the Ninth Circuit panel concluded that the full 11-member Board was the
“Head of a Department” for purposes of the Appointments Clause, on grounds that alt functions
and power of the Postal Service, other than votes on rate increases and new classes of mail, are
exercised by the Board. 951 F.2d at 1044. Therefore, the dissent argued that the nine Governors
acting collectively violated the Appointments Clause when they appointed the Postmaster
General to his office. In sum, the different conclusions reached by the majorlty and dlssentmg
judge on the Appointments Clause question resulted from the judges’ different views on which
body statutorily was granted authonty for most of the functions and powers of the PostaI Serwce

# Congressional Research Service, Memorandum to the National Commission on
Restructuring the Internal Revenue Service, “Constitutionality of Vesting the Appointment of a
Commissioner of the Internal Revenue Service in an Independent Board of Directors Located in
the Treasury Department,” June 4, 1997. This memorandum was prepared prior to the
publication of the Commission Report and the introduction of H.R. 2292.
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appointed by presidential nomination with the advice and consent of the Senate.” 117
S.Ct. at 1580-81.%

Citing this language from Edmond, the CRS Memo concludes that, under the restructuring
proposals, the IRS Commissioner would likely be viewed to be an “inferior” officer because
“[t]he new scheme would relegate the Commissioner to inferior officer status since he would be
appointed and overseen by the Oversight Board, the members of which are presidentially
appointed with Senate advice and consent, and is removable by that body at its pleasure.” (CRS
Memo at 8). The precise nature of the proposed “oversight” of the Board, however, could be
critical. It is doubtful that the mere fact that an officer is appointed by another officer below the
level of the President is sufficient to establish that the appointed officer is an “inferior” officer
for purposes of the Constitution.*® Otherwise, there would never be a violation of the
Appointments Clause when an officer was appointed by a “Head of a Department,” because the
mode of such appointment (and the power to remove, which generally is incident to the power to
appoint*”) could be relied upon in a form of circular reasoning to prove the “inferior” status of
the appointed officer.

Vesting the power to remove one official in another official below the President, by itself, is
probably not enough to establish that the official subject to removal is “inferior.” Justice Scalia
concluded in Edmond that judges on the Coast Guard Court of Criminal Appeals were not
subject to the “complete” control of the Judge Advocate General, even though the Judge
Advocate General both exercised administrative oversight over the Court of Criminal Appeals

* Historically, the Supreme Court took the approach that there was no exclusive criterion
for distinguishing “inferior” from “principal” officers and that a weighing of all factors was
required. Morrison v. Olson, 487 U.S. at 671-72; Weiss v. United States, 114 S.Ct. at 768-69
(Souter, J., concurring).

* See Morrison v. Olson, 487 U.S. at 722 (Scalia, J., dissenting)(“Even an officer who is
subordinate to a department head can be a principal oﬂ‘icer”)

7 See Myers v. United States 272 U.S. 52, at 161 (“The power to remove . . . is an
incident of the power to appoint”). Some statutory restrictions may be placed on the Executive’s
general power to remove officers. See, e.g., United State v. Perkins, 116 U.S. 483
(1886)(Congress may place restrictions on the power of head of departments to remove inferior
officers appointed by such head); Humphrey’s Executor v. United States, 295 U.S. 602, 624
(1935)(upholding provisions under which President could remove commissioners of Federal
Trade Commission only for “inefficiency, neglect of duty, or malfeasance in office,” on grounds
that the Commission’s “duties are neither political nor executive, but predominantly quasi-
judicial and quasi-legislative”); Morrison v. Olson, 487 U.S. at 690-94 (upholding removal
provisions with respect to independent counsel, and finding that removal power--which is part of
the President’s general power to ensure a faithful execution of the laws--had not been

“completely stripped” from the President). See, generally, Rotunda and Nowak, supra, vol. 1 at
691-702.
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and bad the “powerful tool for control” of being able to remove Court of Criminal Appeals
judges from their judicial assignments without cause. Even so, Justice Scalia noted that the
Judge Advocate General had no power to reverse decisions of the judges on the Court of
Criminal Appeals, but this power did reside in another executive branch entity, the Court of
Appeals for the Armed Forces. Therefore, Justice Scalia wrote with respect to this divided
supervision: “What is significant is that the judges of the Court of Criminal Appeals [who were _
held to be “inferior” officers] have no power to render a final decision on behalf of the United
States unless permitted to do so by other executive officers.” 117 S.C. at 1582, In a similar
fashion, the proposed split supervision of the IRS between the Board and (presumably) the
Secretary of the Treasury may establish significant control over the totality of activities carried _
out at the IRS, but a critical factor in determining whether the IRS Commissioner is an “inferior”
officer under the restructuring proposals would be whether, and to what extent, the '
Commissioner would have authority to render decisions on behalf of the United States without
being subject to reversal by other executive branch officers. As previously noted, the proposed
repeal of the delegation power of the Secretary of the Treasury under present-law section
7802(a), coupled with the proposed grant of specific statutory authority to the IRS Commissioner
to enforce the internal revenue laws, could be construed so that the Commissioner would have
significant authority to enforce the internal revenue laws without being “permitted to do so” by
other executive branch officers. Under such an interpretation, the IRS Commissioner could be
charactenized as a “principal” officer.

Characterization of Board for purpases of the Appointments Clause

The CRS Memo also addresses the issue whether the proposed Board could be characterized
for purposes of the Appointments Clause as a “Head of a Department” capable of appointing an
“inferior officer.” With respect to this issue, the CRS Memo concludes that it is likely that a

reviewing court would find that the Board is a “Head of a Department.” The author of the CRS

Memo reaches this conclusion by reading the recent Supreme Court decision in Edmond as
reflecting an abandonment of the so-called “diffusion rationale.” The concern that a broad
construction of the term “Department” would lead to a “diffusion” of the appointment power

- generally vested in the Executive was one of the arguments relied upon by five Justices in

Ereytag to conclude that the appointment of special trial judges by the Chief Judge of the Tax
Court did not constitute appointment by a “Head of a Department.” Nonetheless, such
appointment of special trial judges was upheld by the Supreme Court in Frevtag, with Justice
Blackmun, delivering the opinion of the Court, concluding that the special trial judges were
“Inferior” officers who were appointed by a “Court of Law.” In contrast, four Justices reached
the same result in Freytag, but took a different approach (in a separate concurring opinion
written by Justice Scalia), concluding that the appointment of special trial judges by the Chief
Judge of the Tax Court did not constitute appointment by a “Court of Law” (which, according to
Justice Scalia, should be limited to Article III courts) but was constitutional as appointment bya
“Head of a Department.” ’

- The prediction of the CRS Memo that, in the future, reviewing courts are likely to place less
emphasis on the “diffusion rationale” and, thus, broadly construe the term “Head of a '
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Department” under the Appointments Clause may prove to be accurate. It is possible to read
some of the language in Edmond in this manner, but the issue of construing the term “Head of a
Department” was not presented in Edmond, because the appointments at issue had been made
by the Secretary of Transportation. At most, the reduced emphasis on the “diffusion” rationale
in Edmond is implicit in the Court’s limiting the Freytag holding to its facts and questioning
whether all Tax Court judges are “principal” officers.”® But even if the Supreme Court in the
future is inclined to allow a greater number of potential executive branch officials beyond those
who sit in the President’s Cabinet to have the constitutional ability to appoint “inferior officers,”
it is an open question whether the Court also will expand the definition of “Head of a
Department” to include collective bodies, such as the proposed Board to oversee the IRS. The
Ninth Circuit decision in Silver (discussed above) apparently is the only reported decision by a
court where a collective group was held to be a “Head of a Department” for purposes of the
Appointments Clause. The Silver court did not cite any case law in support of this particular
conclusion, but merely stated that “[w]ithin the corporate framework explicitly established by
Congress, the [nine] Governors are the head of the [Postal Service] department.” 951 F.2d at
1038. It may be, however, that even if the Supreme Court will be less concerned about the
“diffuston” of the appointment power among numerous so-called “department heads” below the
level of the President, a slightly different concern may arise in a case where appointments are
made on a group basis, without any one individual officer being accountable. Supreme Court
Justices have repeatedly noted that multiple concerns underlie the Appointments Clause,
particularly the objective that the public be able to identify the individual who made a particular
appointment. See, e.g., Weiss v. United States, 114 S.Ct. at 766 (Souter, J., concurring)(noting
that the “Appointments Clause forbids both aggrandizement and abdication™). As recently as
Ryder v. United States, 115 S.Ct. 2031 (1995), Chief Justice Rehnquist wrote for a unanimous
Supreme Court: “The Clause is a bulwark against one branch aggrandizing its power at the
expense of another branch, but it is more: it ‘preserves another aspect of the Constitution’s
structural integrity by preventing the diffusion of the appointment power.” 115 S.Ct. at 2035,
The possibility of diffusion of the appointment power among a collective body (i.e.,
appointments being made by committee) may be viewed differently from allowing numerous
individual agency heads to make appointments of thetr “inferior” officers. With respect to the
Constitution’s assignment of appointment responsibility to the Executive branch, Justice Scalia
himself in Edmond referred to the underlying purpose of the appointments clause to assure a
higher quality of appointments: “[Tlhe Framers anticipated that the President would be less
vulnerable to interest-group pressure and personal favoritism than would a collective body. ‘The
sole and undivided responsibility of one man will naturally beget a livelier sense of duty, and a
more exact regard to reputation.’” 117 S.Ct. at 1579 (citing A. Hamilton, The Federalist No. 76,
at 387). See also Pennsylvania v. United States, 80 F.3d 796 {1996)(“Accountability is ensured
and governmental power checked by Congress’s assignment of appointing power to the highly
accountable head of a federal department like the HHS.™)

* The CRS Memo also notes that the composition of the Supreme Court has changed
since Justice Blackmun wrote his opinion for the Court in Frevtag (CRS Memo at 15).
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In any event, even if a separate governmental organization with a corporate framework, as in
Silver, has a collective body that potentially may qualify as a “Head of a Department” (such that
appointments of officers formally may be made “by committee™), the question of whether a
particular group with oversight responsibilities, in fact, is such a “Head” for Appointments
Clause purposes could depend on whether sufficient “reins of power” over a separate
governmental organization reside in the group. Thus, the specific statutory powers of the IRS
Commissioner, the Board, and the Secretary of the Treasury, relative to each other’s actions,
could be critical to the determination whether the Board coliectively should be viewed as the
“Head” of the IRS. A court may well conclude that, despite the proposed Board’s power to hire
and fire the IRS Commisstoner and its.oversight responsibilities with respect to IRS management
decisions, the Board cannot be the “Head” of the department that is the IRS in view of the
Board’s lack of any authority with respect to the development of tax policy, specific law
enforcement activities, and certain procurement matters. See Buckley v. Valeo, 424 U.S. at 120
(“The Appointments Clause prevents Congress from dispensing power to freely”); Burnap v.
United States, 252 U.S. 512, 515(1920)(the term “Head of a Department” means person “in
charge of a great division of the executive branch”).*

3. Additional Constitutional issues
In addition to the above issues raised under the Appointments Clause with respect to the

_proposed appointment of the IRS Commissioner by the Board, H.R. 2292 and the Commission
Report raise several other questions of constitutional dimension. The answers to these additional

® It seems doubtful that a reviewing court would accept a tautological argument that the
proposed Board is not the “Head” of the IRS in its entirety but is “Head” of a “Department”
which oversees the IRS (i.e., the Board is the “Head” of itself). Under such an argument, the
constitutional limitations on the appointment process for “inferior” officers could effectively be
nullified, as various “appointment officers” could be created, each of whom would be the - _
“Head” of their own appointment department, and they could then attempt to appoint “inferior”
officers to serve in one or more other departments. Such a scheme clearly would undéermine the
Appointments Clause. See Freytag v. Commissioner, 111 S.Ct. at 2642 (the Constitution limits
“possible repositories” of appointment power). But see ibid, 111 S.Ct. at 2660 (Scalia, J.,
concurring)(briefly discussing, but not resolving, whether cross-department appointments are
permitted). Thus, it would seem that the “independent establishments” and “separate
organizations” referred to by Justice Scalia that may constitute a “Department” within the
meaning of the Appointments Clause should carry out executive branch activities largely
independent of other departments. See ibid, 111 S.Ct. at 2657-2660 (Scalia, J.,
concurring)(noting that if the Tax Court were a subdivision of the Treasury Department--as the
Board of Tax Appeals used to be--it would not qualify as a “Department” within the meaning of
the Appointments Clause, but, for example, the Central Intelligence Agency should qualify as a
“Department”). See also Weiss v. United States, 114 S.Ct. at 770 (Scalia, J., concurring)(the
Judge Advocate General for each military branch is not one of the “few potential recipients of
the appointment power”). '
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questions will depend (at least in part) on the analysis ultimately adopted by a reviewing court in
addressing whether the IRS Commissioner is an “inferior” officer and whether the Board is a
“Head of a Department.” Additional constitutional questlons raised by the proposals include the
following. :

(a) Would the Board alone have the power to remove the IRS Commussioner, or would the
Board’s removal power supplement the President’s power to remove the IRS Commissioner,
which arguably can be derived under the President’s authority granted in Article 11, section 3 of
the Constitution to “take care” that the laws are faithfully executed? See Myers v, United States,
272 U.S. 52, 164 (1926). If the IRS Commissioner is viewed as conducting “pure” or “core”
executive functions (as opposed to “quasi-judicial” or “quasi-legislative” functions), then
restrictions on the President’s removal power would be suspect. See Mormison v. Olson, 487
U.S. at 691-92 (“the real question is whether the removal restrictions are of such a nature that
they impede the President’s ability to perform his constitutional duty, and the functions of the
officials in question must be analyzed in that hght”) See, generally, Rotunda and Nowak, s supra,
vol. 1, at 691-92, 702.%° '

(b) The Commission Report proposes that the IRS Chief Counsel be appointed, and subject
to removal, by the Board. This proposal raises the same constitutional issues as would the
proposed appointment, and removal, by the Board of the IRS Commissioner. In contrast, H.R.
2292 would not alter the present-law rules under which the IRS Chief Counsel is appointed by
the President, with the advice and consent of the Senate, thus, obviating the need to determine
whether the Chief Counsel is an “inferior” officer.

(c) H.R. 2292 provides for appointment of senior IRS officials by the IRS Commissioner. If,
however, the Board could not formally adopt (or overrule) the IRS Commissioner in this regard,
then the Commissioner would himself be appointing “inferior” officers (in contrast to present
law, where the Secretary has final authority to appoint all IRS officials). If the Board were
found to be the “Head of a Department” and, thus, had the constitutional power to appoint the
Commissioner, then could one argue at the same time that the IRS Commissioner also is the
“Head of a Department” for appointment purposes? In this regard, Justice Scalia’s opinions in
Frevtag and Edmond can be read to imply that all “Heads of Departments” are “principal”
officers who are required to be appointed by the President, with the advice and consent of the
Senate. If so, then either the proposed Board’s appointment of the IRS Commissioner would be

%0 Although H.R. 2292 and the Commission Report provide that the President would
have authority to remove Board members at will, the President’s ability to exercise such
authority with respect to Board members may not ensure that the IRS Commissioner also is
effectively subject to removal by the President. Even if the President were to remove all Board
members, the IRS Commissioner presumably could continue to serve until the earfier of (1) such
time that a new Board members are appomnted and confirmed by the Senate, and the new Board
then exercises its authority to remove the Commissioner, or (2) the expiration of the
Commissioner’s five-year term.
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improper (because the Commissioner is a “principal” officer), or, if the Commissioner is an
“inferior” officer subject to appointment by the Board, then the Commissioner him- or herself
cannot be 2 “Head of a Department” under the Appointments Clause. The Commission Report
proposals would avoid the issue of the constitutionality of the Commissioner’s appointment
power by vesting final authority with the Board with respect to the hiring of all IRS officials.

(d) The proposed set-aside of one seat on the Board for a representative of an organization
_representing a substantial number of IRS employees raises the question whether the office has
been defined with too much specificity--i.e., has Congress so narrowed the President’s field of
choice that, in effect, Congress is attempting to appoint the officer? See, generally, Rotunda and
Nowak, supra, vol. 1, at 672; Fisher, supra, at 28. In the past, Congress has provided that certain
commission or board positions must be filled by a representative of a particular industry, or even
a political party. It could be argued, however, that specifying that a particular position be filled
by representative of one particular organization constitutes an undue constraint upon the
President’s constitutional appointment authority.” Moreover, if the term “representative” is
construed to mean someone who is designated by the union itself (and not any union member
who the President determines to be representative of the union membership as a whole), then a
more significant constraint on the President’s authority would be involved. See Weiss v, United
States, 114 S.Ct. at 770 (Scalia, J. concurning)(violation of the Appointments Clause occurs not
only when Congress may be aggrandizing itself but also when Congress effectively lodges
appointment power in any person other than those whom the Constitution specifies).

() If a person involved in a court proceeding were to raise a timely objection to the
constitutionality of the appointment of the IRS Commissioner, then that person would be able to
challenge the validity of the Commissioner’s actions to enforce the internal revenue laws. See
Ryder v. United States, 115 S.Ct. at 2034-35)(holding that so-called de facto officer doctrine
confers validity upon acts performed by a person acting under the color of official title even
though it is later discovered that the legality of that person’s appointment is deficient, but that
doctrine is no defense to the Government in a case where a timely Appointments Clause
objection was made during the proceedings). In Freytag, the Supreme Court went so far as to
exercise its discretion to hear the petitioners” Appointments Clause challenge, even though the
petitioners had specifically consented to assignment of their case to a special trial judge. The
majority of Justices in Freytag were willing to consider the petitioners’ Appointments Clause
challenge in view of the “strong interest of the federal judiciary in mamtalnmg the constitutional
plan of separation of powers.” 111 S.Ct. at 2639. The four remaining Justices in Freytag
concluded that the petitioners had waived their Appointments Clause challenge by not making a
timely objection. But the ease with which Appointments Clause challenges could be raised--and
the potential proliferation of such challenges among taxpayers involved in disputes with the IRS-
-is shown by Justice Scalia’s remark in Freytag that “[a]ny party who objects to such assignment

' Apparently, there is currently only one union that represents a substantial number of
IRS employees.
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[to the special trial judge whose appointment was at issue), if so inclined, can easily raise the
constitutional issue.” 111 8.Ct. at 2650. '
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B. Issues Relating to the Ability of Changes in Management Structure to
Improve Performance of the IRS

The Report of the National Commission on Restructuring the Internal Revenue Service (“the
Commission”), HR. 2292, and the Administration proposal (H.R. 2428) are all designed to
increase the performance and public perception of the IRS through various modifications in the
management structure of the IRS. The extent to which these proposals are likely to transform the
IRS depends on a variety of factors. The following discussion addresses issues that arise in
determining whether any of the proposed changes, particularly the creation of the Oversight
Board, are likely to have the desired effect.

1. Problems associated with present IRS governance and management

The Commission identified a lack of sufficient continuity and accountability as the primary
problems associated with the present system of IRS governance and management. The proposal
that overall responsibility for IRS governance be placed with an Oversight Board contained in
the Commission’s report and in H.R. 2292 is intended to address these problems, as well as to
facilitate the accomplishment of the restructuring goals discussed below. The Management
Board proposed in the Administration proposal (H.R. 2428) is similarly understood to be -
intended to address these primary problems of insufficient continuity and accountability. -

Perceived lack of continuig and accountabiligz in [RS governance and management _

Alack. of suﬁ'laent cont1nu1ty mn IRS governance and management is perce:ved by many to
limit the ability of the IRS to succeed in a number of essential areas. In particular, the ability of
the IRS to create and execute effective long-term strategies for the administration of the tax
system, to design and implement necessary technological modernization, to properly train its
workforce, and to accomplish needed reforms of its culture may be impaired by this lack of
continuity.

The most frequent reason suggested for the lack of contmulty in LRS governance and
management is the relatively high turn-over rate of senior executive officials, including the
Commissioner, who are charged with supervision of the IRS. While the position of Deputy
Secretary of the Treasury, to whom the Commissioner reports, would not necessarily turn over at
the same time as the Commissioner, the breadth of the Deputy Secretary’s other, nontax
responsibilities is such that he may not be able to provide sufficient continuity from one
Commissioner to another. Frequently, a change in the identity of the Commissioner is
accompanied by new programs and initiatives, which are themselves superseded by later
programs and initiatives with the appointment of the next Commissioner.

A lack of sufficient accountability was identified by the Commission Report as the other -
primary problem with IRS governance and management. If senior management is not held
- accountable for the design and successful implementation of the policies and programs necessary
to the achieve an organization’s goals the chances those goals will be achieved are substantially
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reduced. Implementation of sufficient accountability includes not only the establishment of
proper lines of authority and review, but also making sure that appropriate officers of the
organization are held accountable for each of the organization’s goals.

Many of the factors identified as contributing to a lack of continuity, as well as the lack of
continuity itself, contribute to the perceived lack of accountability. While the Commissioner
reports and is accountable to the Deputy Secretary of the Treasury, ten other senior government
officials are as well. Some have questioned whether the Deputy Secretary has the necessary time
and resources to devote to the review of the Commissioner and the IRS.

Need for greater continuity

The turnover in officials, programs and initiatives is an impediment to the creation and
implementation of effective long-term strategies. Given the lack of continuity, an IRS
Commissioner will likely focus on those short and mid-term strategies that are more likely to be
implemented successfully during his or her tenure, rather than longer term initiatives that would
necessarily rely on the active participation of one or more successor Commissioners for
successful implementation. Even if the successor Commissioners accept their predecessor’s
strategy, progress may be disrupted during the transition or newer initiatives given precedence,
making successful implementation of the original long-term strategy less likely.

The lack of continuity is aiso perceived as an impediment to the ability of the IRS to design
and implement necessary technological modernization. Continuity must be present during the
period of time needed to design and implement new information technology systems. Where
such continuity s lacking, frequent changes in focus and direction may prevent a project from
ever reaching a successful conclusion. Further, a lack of continuity can allow failures of
essential elements of the modernization project to remain undetected for significant periods of
time, wasting resources and preventing the successful completion of other elements of the
project which may be dependent on the failed element. Some have suggested that a such a lack
of continuity in the management and governance of the IRS was a contributing factor in the
failure of the Tax System Modernization project.

It is also suggested the lack of sufficient continuity in IRS governance and management may
lead to inadequate training of IRS personnel and to the establishment and continuation of a
culture that prevents the IRS from accomplishing its strategic objectives, The Commission
Report describes the IRS as a “stovepipe operation,” one in which each functional unit is allowed
to set and implement its own priorities and objectives, with minimal regard for how they fit with
the priorities and objectives of the organization as a whole. ' Although the Commission
recognized that the IRS had made progress in breaking down barriers between the stovepipe
functions, it did not feel that the IRS had eliminated them to the degree necessary. The inability
of the IRS to fully eliminate its stovepipe barriers may in large part be a reflection of the lack of
continuity that exists at the highest supervisory level, the only level able to see over the
mdmdual stovepipes. '
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Commission Report. H.R. 2292

The Commission Report and H.R. 2292 propose the establishment of an independent
Oversight Board as a part of the solution to the perceived problem of insufficient continuity and
accountability in IRS governance and management.

As outlined in Part I, the Oversight Board proposed in H.R. 2292 would consist of nine
members, seven of which would be from the private sector.® The Oversight Board would be
charged with the review and approval of the strategic plans of the IRS, review of the operational
functions and budget of the IRS, and the selection, appointment, and removal of the
Commissioner of the IRS. Because these private sector members of the Oversight Board would
serve staggered five year terms, a majority of the Board would not be expected to turn over in
any year. Each private sector member of the Oversight Board would be eligible to serve two
five-year terms. This suggests the likelihood that there would be significant continuity in the
membership of the Oversight Board, providing a continuity of governance and management that
does not exist under present law. Whether such continuity in fact would resuit from would
depend in part on whether qualified individuals are willing to serve on the Board for a ﬁlll five
year term,

The Oversight Board would be charged with the selection and appointment, evaluation, and
removal of the Commissioner of the IRS, as well as the review of the Commissioner’s selection,
evaluation, and compensation of IRS senior managers and the Commissioner’s plans for the
reorganization of the IRS. This makes the Commissioner accountable to a continuous
organization whose sole duty is the supervision of the IRS.

Accountability and problems of conﬂictine authority

Many commentators believe that the present system of IRS governance and management
results in the IRS bemg pulled in too many different directions, answerable to too many different
authorities with contradictory agendas. In this view, because the IRS is accountable and tries to
satisfy all of these different authorities, it ends up satisfying and being accountable to none of
them. As discussed above, the lack of a single direction from the Congress is a factor
contributing to this problem The IRS is subject to the jurisdiction of six Congressional
committees, each of which has different objectives and concerns that change from year to year.
This structure has been cited as impeding the formation of long-term objectives because it pulls
- the IRS in several different directions at once and requires the IRS to prepare for a number of

possible outcomes. It also may impede progress to ward fulfilling goals, because those goals nay
be changed in the near future. I

The Oversight Board proposed in the Commission Report wouId consist of seven
members, five of which would be from the private sector.
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Some commentators believe that an Oversight Board will ameliorate the IRS’s problem of
needing to answer to different authorities with contradictory agendas. These commentators see
an Oversight Board as providing a single authority to which the IRS would be accountable, as
well as creating a buffer between the IRS and the Congressional and Administration authorities
to which it is otherwise answerable. In this view, actions taken by the IRS under the supervision
of the Oversight Board, in conformity with Oversight Board reviewed plans and programs,
would not be subject to challenge and influence by other authorities to the extent such actions
are under present circumstances.

Supporters of this view point to the expertise the private sector members of the Oversight
Board will bring to their positions. They suggest that Congress and the Administration
ultimately will be more willing to defer to the judgement of a board composed of experts on such
issues as information technology and service organization management.

Other commentators believe that an Oversight Board will only add one {or potentially nine)
more voice(s) to the cacophony of authority to which the IRS is presently answerable. They
doubt that Congressional and Administration authorities will willingly cede any of their
influence over the IRS, regardless of the perceived expertise of the Oversight Board. Even if the
authority of the Oversight Board is respected by Congressional and Administration authorities,
the Commissioner will be directly responsible to nine individuals with potentially differing- '
objectives.

Whether an Oversight Board will ameliorate or worsen the perceived problem of too many
sources of conflicting authority may depend on the strength of the Oversight Board and its
members, as well as the credibility of the Oversight Board with Congress and the
Administration. If Congress and the Administration are unwilling to accept the role of the
Oversight Board and insist on continuing their current level of the involvement with the IRS, it
may be difficult for the Oversight Board to contribute effectively to the resolution of this issue.

2. Functions of the IRS and measures of performance

The primary function of the IRS is to collect the proper amount of taxes. In order to
successfully accomplish this purpose it must be able to accurately determine the amount of taxes
owed and msure that collection takes place. ‘As most taxes are paid voluntarily, it must also be
able to assist taxpayers in accurately determining the amount of taxes they owe, understand
where and how those taxes are to be paid, and encourage them to make the necessary payments.
In cases where taxpayers fail to make the payments required by the tax laws, the IRS must
identify the failure and require its correction.

As noted above, the Commission Report found that the organization of the IRS along
functional lines has led to the creation of a “stovepipe operation”. Under this view, the degree
of independence granted the various functions of the IRS may also be seen as a problem. It is
not sufficient that a function be held accountable for the successful completion of its activities if
it is not also held accountable for its contribution to the overall goals of the organization.
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. Some commentators believe that the Oversight Board proposed in the Commission Report
and H.R. 2292 will improve the IRS ability to fulfill its functions. They view the Oversight
Board as uniquely qualified to judge the contributions each separate function makes to the
primary goal of the collection of the proper amount of tax. These judgements can then be used
to develop, implement and adjust as needed the integrated long-term strategies that are necessary
to achieve the IRS” goals. These commentators see the Oversight Board as providing the
continuity needed to carry out this function. The Board members’ experience in the management
of large service organizations, information technology, organization development, and other
areas is seen as providing the expertise needed to design and implement necessary measures of
performance.

Other commentators have expressed concerns with the ability of the Oversight Board to
provide integrated governance and management of the IRS, as well as the level of expertlse of its
potential members. The authority of the Oversight Board is limited to issues of tax
administration, and that issues of tax policy and tax enforcement are not within its sphere of
responsibility. Although a degree of separation between these functions exists today, the
formalization of that separation through the creation of the Oversight Board is seen by these
commentators as more likely to reinforce the negative aspects of the function division of
responsibility in the tax area than integrating them;

These commentators have also expressed concern with the stated quahﬁcatlons requlred to
be the sole basis for the appointment of Oversight Board members from the private sector.®® In
particular, they have expressed their concern that knowledge of the Federal income tax law and
its rules of accounting are exciuded from the list of qualifications. While recognizing the
desirability of providing private sector input on disciplines such as service organization
management, information technology, and organization development; these commentators
believe that such skills cannot effectively be brought to bear in the absence of a knowledge of
the rules of the Federal income tax. In their view, an Oversight Board whose private sector
members will not be expert in the rules of the Federal income tax will either be dominated by the
public sector member of the Board with the greatest tax expertise (probably the designate of the
Secretary of the Treasury) or, if they resist the input of the public sector members, susceptlble of
pursuing programs that may be naive or ineffective. Of greater concern may be the view that the
Oversight Board could focus exclusively or pnmanly on a bottom line view that measures taxes

*Proposed section 7802(b)(2) would require that pnvate members of the Over51ght Board
be appointed solely on the basis of their professional experience and expemse in the areas of

(1) Management of large service organizations,

(1) Customer service,

(iit) compliance

(iv) information technology

(v) organization development, and

(vi) the needs and concerns of taxpayers.
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collected against the costs incurred to collect them, leading to tax administrative initiatives that
do not respect the right and needs of the taxpaying public.

3. Duties of the Oversight Board

In general

Under H.R. 2292, the Board would oversee the IRS in the administration, management,
conduct, direction and supervision of the execution and application of the internal revenue laws
or related statutes and tax conventions to which the United States is a party. In addition, the
Board would have specific responsibilities for approving strategic and operational plans,
selecting the Commissioner, reviewing the appointment of senior managers and approving the
appointment of the taxpayer advocate, and reviewing and approving the budget request prepared
by the IRS Commissioner.

However, the Board would be specifically denied any responsibility or authority with
respect to (1) the development and formulation of Federal tax policy; (2) specific law
enforcement activities of the Internal Revenue Service; or (3) specific activities of the delegated
to employees of the IRS pursuant to delegation orders in effect as of the date of enactment. The
Board also would not have access to confidential taxpayer return information under section 6103
of the Code.

Under the Administration proposal, neither the Management Board nor the separate Advisory
Board would have appointment power, and all tax policy and tax administration functions would
be answerable to a single appointment authority.

A principal issue that has been raised is the extent to which a Board should have appointment
and budget authority, as opposed to functioning as a source of oversight and advisory input.
Some contend that the Board should not have appointment and budget authority, particularly in a
situation where many of the actual functions of the IRS-- including the development and

- formulation of Federal tax policy through directions for its implementation-- are not within the

scope of the Board’s authority. Others contend that absent direct line authority, the Board’s
potential impact would be too limited.

Appoint_ment of the IRS Commissio'ner

Some contend that the Board’s authority to appoint and remove the IRS Commissioner under
H.R. 2292 would be inappropriate, and that this authority should remain with the President.
First, 1t i1s argued that the IRS Commissioner will have responsibility for all aspects of IRS
activity, while the Board is specifically not authorized to affect either tax policy or various
aspects of particularized tax administration, Making the Commissioner accountable to a Board
that has no authority over major aspects of IRS activity arguably may create less rather than
greater accountability, by diffusing lines of authority and providing no mechanism to resolve
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differences of opinion. A related concern is that there may be areas where it is difficult to
distinguish clearly between “tax policy” and other aspects of tax administration.

It is also argued that the IRS Commissioner heads one of the most pervasive functions of
government, and should not be removed from the accountability of and to the President. Some
view the removal of the Commissioner from the President’s appointment authority as a down-
grading of the importance of the Commissioner’s position, and are concerned that so doing could
make it more difficult for the Commissioner to perform the functions of the office. In.addition,
the appointment of the IRS Commissioner by one authority and the IRS Chief Counsel by a
separate authority might affect the interaction of those officers, whose agreement may be
desirable for effective IRS administration.

Others argue that the power of the President to appoint and remove Board members should
satisfy any concerns about lack of accountability. Without direct accountability to the Board, it is
argued that recommendations of the Board would less likely be implemented. Further, it is
argued that accomplished persons might be less likely to serve on a Board that did not have
authority other than a power of oversight and recommendation.

The Administration proposal does not provide a Board with power to appoint the IRS
Commissioner. Some contend that the additional structures under this proposal would add little
and might be cumbersome or perceived as downgrading the position of the IRS Commissioner.
Others contend that the proposal could contribute to continuity and to additional input useful to
IRS.

- Budget authority

Under HR. 2292, the Board is expected to review and approve the budget request of the IRS .

~ prepared by the Commissioner, submit such budget request to the Secretary of the Treasury,

ensure that the budget request supports the IRS annual and long range strategic plans (which the
Board must also review and approve), and ensure appropriate financial audits of the IRS. The
Secretary of the Treasury shall submit the Board-approved IRS budget to the President, who
shall submit such request, without revision, to Congress together with the President’s annual
budget request for the IRS.

Some have expressed concern that the power to “approve” the IRS Comm:ssmner s budget 18
in effect the power to direct tax policy, notwithstanding the apparent denial of authority to the
Board in that area. It is argued that the Board, by setting overall budget levels as well as through
particular budget directions, may effectively prevent the IRS from directing resources to enforce
tax policy in one or more areas, or may require application of resources to another area, thus
effectively determining the actual implementation of any tax policy. There is concern that the
Board shouid not be involved in tax policy in this way, because the Board is not expected to be
composed principally of individuals with tax expertise, and because the private sector members
of the Board may have real or perceived conflicts of interest. Also, some have expressed
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concern that the Board-approved budget might conflict with the tax policy goals of the Treasury
Department and the President.

Others contend that the budget procedure envisioned in the proposal merely requires the
direct submission of a Board-approved IRS budget to the President and Congress, leaving the
Secretary of the Treasury arguably free to submit a different request. The Board-approved
- budget could thus be viewed as an avenue for IRS views to be presented more directly to those
making the budget decisions. However, some argue that the Board’s power to approve a budget
does not assure that the independent recommendations of the IRS Commuissioner would become
available to the Congress for use in its budgetary decision making. Further, it is argued that it is
unclear to what extent the IRS Commissioner would as a practical matter be considered able to
work with the Secretary of the Treasury to advocate or deveiop a budget requesting different
resources in a particular area if the Board had not approved an IRS budget including that
particular allocation of resources.

Some contend that Board’s role in the budget process could add insight and continuity.
Others have expressed concern that any potential for separate Treasury and Board-approved
budget requests would make the budget process more difficult.

Interpretation of “tax policy”

Under H.R. 2292, the Board does not have authority with respect to tax policy. Some are
concerned that the practicable impossibility of distinguishing what is tax policy and what is tax
administration may further diffuse IRS management and lines of decision making-- since the
Commissioner may be responsible to the Board with respect to some issues and to the Secretary
of the Treasury for others.

For example, as discussed above, it is arguable that budgetary decisions, including overall
budget levels as well as any budget decisions directing resources to particular areas or methods
of enforcement or compliance, in effect direct the development and implementation of tax
policy. Similarly, the Board’s authonty to review and approve strategic plans of the IRS,
including the establishment of mission and objectives, and standards of performance relatlve to
either, arguably may overlap with the power to develop tax policy.

The IRS traditionally devotes resources to issuing guidance to its field personnel regarding
the types of issues to be examined, as well as procedures regarding the nature and scope of
information that will be required from taxpayers. Some examples of these types of guidance are
Revenue Procedures, industry specialization papers, or audit manual instructions.

The proposal does not make clear to what extent any of these types of activities might fall under
the realm of administration and management over which the Board may exercise authority, or
alternatively under the realm of tax policy, over which the Board has no authority. Also, the IRS
traditionally develops regulations interpreting or implementing tax laws, issues Revenue Rulings
stating the litigating position of the IRS, and makes decisions regarding the types of cases that
shouid be litigated. IRS also makes decisions regarding the extent and application of audit
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resources and other enforcement and compliance activities. IRS attempts to answer certain
taxpayer inquiries by telephone. IRS also issues to taxpayers private letter rulings in numerous
areas. In the context of mission and objectives of the IRS, issues could arguably arise that couid
affect some or all of these areas and activities.

H.R. 2292 also reflects an intention that the IRS be more involved in the draﬁmg of
legislation; and in particilar that the IRS be available to comment on administrative issues raised
by proposed legislation. Some have argued that the proposed Board structure makes it less likely
that the IRS will be involved in this way, because commenting on legislation-- even with respect
to administrative issues--likely would involve and affect issues of tax policy.

In the event that disagreements arise regarding the scope of the Board’s authority, or the
accountability of the IRS Commissioner to the Board on the one hand or to Treasury on the
other, the proposal does not contain an explicit mechanism for resolution of any such disputes.
The Board would retain the power to appoint and remove the Commissioner. At the same time,
the President would retain the power to remove and replace any or all members of the Board at
will. However, removal of one or more Board members (or of an IRS Commissioner), with
replacements subject to the advice and consent of the Senate, is a relatively extreme step. Thus,
it is arguably an unlikely method to resolve most ordinary disagreements that may arise over IRS
management or direction. Some argue, however, that in practice most such issues would reach a
resolution, just as under the present system a balance between the tax policy and tax
administration functions of Treasury and the IRS has developed.

- 4. Qualifications of Board members and composition of the Board

In_general

Under HR. 2292, the Board would be compnsed of nine members. Two would serve by
virtue of their official positions. These would be (1) the Secretary (or, if the Secretary so
designates, the Deputy Secretary) of the Treasury, and (2) a representative of an organization
that represents a substantial number of IRS employees, who is appointed by the President, by
and with the advice and consent of the Senate. The other seven members would be appointed
solely on the basis of their professional experience and expertise in the following areas: (1)
management of large service organizations, (2) customer service, (3) compliance, (4)
information technology, (5) organization development, and (6) the needs and concerns of
taxpayers. In the aggregate, these seven members of the Board should collectlvely brmg to bear
expertise in these enumerated areas.

Under the Administration proposal, the Management Board would be comprised of various

career and non-career personnel from the Treasury as well as from other functions, while the
separate Advisory Board would provide additional private sector input.

Treasury Secretary (or Deputy Secretal_'yl
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Some have questioned the inclusion of the Treasury Secretary (or Deputy) on the Board
under H.R. 2292, which gives the Board certain separate decision-making authority. It has been
suggested that the Treasury Secretary (or Deputy) might exercise undue influence upon the other
members by virtue of his or her position. Others, however, contend that the presence of this
position is important to assure adequate presentation of any Treasury Department view or input
to assist the Board in its decision making. Furthermore, the Treasury representative is only a
single member, who cannot control the decisions of the other eight members. Further, it is
contended that the presence of the Treasury position can effectively act as a check to defuse
possible concerns about potential conflicts of interest (or the appearance of such conflict) with
respect to the private sector board members.

IRS emplovee representative

Some contend that it is inappropriate for the IRS Commissioner to be appointed by a Board
that includes a representative of an IRS employee organization, as under H.R. 2292. 1t is argued
that this relationship may inhibit the Commissioner from recommending personnel changes that
the Commissioner might otherwise consider desirable. Others, however, contend that the
employee representative is but one of nine board members, and thus cannot control decisions of
the board. Further, 1t is argued that the presence of this position may make more palatable and
effective any changes to the IRS personnel and compensation structure.

Other members of the Board

Some contend that the particular enumerated areas of expertise under H.R. 2292, and the
intent that the seven members collectively bring to bear expertise in the enumerated areas, may
limit the number of points of view from persons with similar expertise, thus potentially granting
too much influence to each board member in the area of his or her expertise. Some are further
concerned that knowledge of Federal income tax law is not required.®* Also, some contend that
the Board has the potential to become a vehicle for appointment of representatives of different
interest groups or types of industries, rather than of persons with significant hands-on expertise
in management review. An additional view is that requiring expertise in particular areas
affecting IRS operations could increase the potential for perceived or actual conflicts of interest.

Others argue that a board of nine members is a workable number and that each of the areas of
expertise enumerated is important to IRS administration. Furthermore, it is contended that the
Board selection process can function to provide actual management expertise and input that
would contribute to IRS operations. Thus, it is argued that a Board providing expertise in each
of the enumerated areas can best contribute to the improvement of IRS management.

Some view the part-time nature of the private sector Board members as a potential detriment
to their involvement and commitment to their Board responsibilities. On the other hand, others

* See Part IVB.2., supra.
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contend that the demands on the Secretary and Deputy Secretary of the Treasury, who have
direct authority over the IRS, make full-time attention to the IRS impossible. In addition, it is
argued that the part-time nature of the activity would encourage participation of experienced
private sector members who can provide desirable input with respect to IRS management

With respect to the Administration proposal some contend that the Management Board
would involve too many participants and in addition would add little to the input that is already
available to the IRS and Treasury under present structures. Also, since the Board would largely
be comprised of current full-time appointees, some contend its members would not be able to
devote significant additional attention to the IRS. Some have argued that this Board also could
be viewed as downgrading the position of [IRS Commissioner. Others contend that the
Management Board would add a useful forum for additional continuity and guidance for the IRS.

5. Conflicts of interest of Board members™

Under H.R. 2292, the Board would consist of nine members, seven serving on a part-time
basis from the private sector. Some view this structure as raising difficult issues of actual or
perceived conflicts of interest, which could undermine the goal of improving public perceptions
and mteractions with the IRS. It is argued that the very factors contributing to an individuals’
required expertlse may also contribute to an actual or perceived conflict. For example, a person
with expertise in information technology may be or have been an officer or employee of an
organization that might potentially contract with the IRS to provide such technology. Similarly,
a person familiar with “the needs and concerns of taxpayers” might be or have been a taxpayer
advocate, with personal clients (or affiliated with a firm that has clients) that could be affected
by IRS actions. A Board member could be a current or former executive of a company that
might pay less in taxes if certain generic types of administrative or compliance activities are not
undertaken. However, Board members would be treated as “special government employees”
under Title 18, section 202 of the U.S. Code. It is also argued that every private individual or
organization is potentially affected by the actions of the IRS; thus, the greater the number of
persons on the Board, the greater the numerical chance of a conflict or appearance of a conflict
involving a Board member or an organization with which such person is or was affiliated. Some
contend these concerns could be reduced by limiting private sector Board membership to persons
retired from other employment. :

Some argue that the Board has no authonty to become involved in specific cases and thus the
likelihood of actual conflicts of interest is remote. However, others contend that even if actual
conflicts of interest are unlikely or can be dealt with through recusals if necessary, and even if
Board members act with perfect propriety, the likelihood of perceived conflicts of interest is
inherent in the Board structure and could further erode the confidence of taxpayers in the IRS.
For example, if the Board is composed of members (or former members) of business entities, and

** See also Part III. C., infra, for additional discussion of certain issues regarding conflicts
of interest. '
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if the business audit rate were reduced for any reason, the general public may view this as Board
members benefitting themselves, even if there were in fact no actual conflict on a particular
matter or otherwise. As another example, if any taxpayer with which a Board member is or was
directly or indirectly connected experiences a favorable outcome m an IRS matter, or is
otherwise arguably favorably affected by any IRS action, there could be a perception of
influence even if it had not occurred. Those who hold this view argue that it would be
impossible to overcome such perceived conflicts.

Others argue that the appointment and removal process would address conflicts concerns.
Also, it is argued that most existing government appointments (including the present structure of -
the Treasury Department) involve the appointment of persons who come from and may return to
private employment, often in the areas directly affected by the department in which they are -
employed. In addition, traditional ethical practices applicabie to boards of directors could be
applied to the IRS Board, including practices of recusal and disclosure. Further, it is argued that
the benefits to be derived from the input of the various members would outweigh the potential
for additional conflicts or perceptions of conflicts. Thus, it is argued that the Board structure
could 1 1mprove overall performance of the IRS, enhancmg publlc confidence:

6. Ability to affect all levels of IRS activity

Whether or not the any proposal to improve the performance and perception of the IRS will
be effective depends in part on the ability to transform all levels of the IRS. For example, hiring
new, better trained, and more capable managers will not affect IRS performance if personnel
policies prevent the carrying out of management objectives.

Since the Oversight Board proposed in the Commission Report and H.R. 2292 directly
reviews the performance of only one person, the Commissioner of the IRS, some commentators
have suggested that the Oversight Board would not be able to affect all levels of IRS activity
even 1if future IRS personnel policies otherwise allow for the effective implementation of
management objectives.

Other commentators have rejected this concern. They point out that a path of accountability
can be traced from every IRS employee to someone whose performance will be reviewed either
directly or indirectly by the Oversight Board. Boards of Directors in the private sector do not
typically involve themselves in personnel matters below the senior officer level. However, since
the performance of those officers depends at least in part on the performance of those who report
to them, the Board is abie to impact activity at all levels of the organization.

7. Effect of the Board on the public perception of the IRS
The Commission Report found that the public perception of the IRS had been damaged in a
number of ways, many of which reflect a view that the IRS is unable to efficiently manage its

affairs. The perceived inability of the IRS to consistently provide correct answers to those
taxpayers seeking its guidance, to apply the tax laws in a consistent manner, to resolve
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administrative disputes in a timely manner, to treat taxpayers with courtesy, and to manage its
affairs in an efficient manner have all led to an unnecessarily negative public perception of the
IRS. '

It should be understood that the IRS, as the collector of taxes, may always have a negative
perception from a public that desires to limit the amount of taxes that it pays. Some
commentators have criticized the Commission Report as unreahstlc in suggesting that
restructuring IRS management could change that. :

On the other hand, the Commission found that management failures had contributed to an
unnecessary and excessively negative perception of the IRS. To the extent that the Oversight
Board can improve the management of the IRS and help it better focus on the performance of its
duties, it may be expected to improve the public perception of the IRS. On the other hand,
should decisions of the Oversight Board result in more aggressive collection practices or cost
saving steps that reduce taxpayer service, the public perception of the IRS could be further
eroded.

The contribution of the Oversight Board to the improvement of the public perception of the
IRS may also turn on the public perception of the Oversight Board. If the Oversight Board is
perceived as improving the management of the IRS, that positive perception is likely to be
transferred to some degree to the IRS. On the other hand if the Oversight Board is perceived
negatively, whether because of perceived conflicts of interest or for other reasons, the public
perception of the IRS could be further damaged.

8. Resources available to the Board and the ]RS

Whether the Oversight Board is ultimately able to improve the performance of the IRS may
in part be determined by the Board’s role ini insuring adequate access to resources by the IRS.
Many contend that the IRS needs to be able to obtain assurances of adequate funding over a
pericd of years. The Commission saw stable funding as necessary in order to undertake the
proper planning necessary to rebuild the foundation of the IRS and recommended stable funding
of the IRS over the next three years. The Commission Report also noted that a stable budget
would allow the IRS to plan and implement operations that will i improve taxpayer service a.nd
compliance, such as technological modernization and employee training.

The Over51ght Board would not control the proposed budget for the IRS that is submitted to
Congress by the Administration. However, it would review, approve and separately submit the
budget proposal developed by the IRS Commissioner. Some feel that this process will provide
additional legitimacy to IRS budget requests and increase the likelihood that adequate resources
will be made available to the IRS. Others suggest that the revised process may make it less
likely the IRS will obtain adequate resources, since there is less incentive for Treasury to obtain
sufficient resources for the IRS in the Administration budget proposal, and Congress may be
adverse to increasing the budget of the IRS.

52



9. Qualifications of IRS Commissioner

The Board would appoint an IRS Commissioner for a five-year term. The appointment is to
be made on the basis of demonstrated ability in management.

Some have observed that many of the individuals who have held the post of Commissioner in
the past have been tax professionals, often with principal managerial responsibility for relatively
small legal staff. It is argued that a background in the tax law and awareness of its complexities
is important to understanding administrative and operational issues the IRS faces--including, for
. example, the difficulties of training IRS employees to apply the tax law either in the course of
audits or in the case of taxpayer inquiries during the filing season, and the difficulties of
developing systems that can most efficiently select tax returns for audit or other compliance
measures. It is also argued that the absence of a tax background could affect the relationship of
the IRS Commissioner and the IRS Chief Counsel with respect to matters that affect tax policy
as well as tax administration. However, it is also recognized that selection of a person with
demonstrated ability in management would not preclude the selection of a person with a tax
background, if considered desirable.

Others observe that the traditional background of many IRS Commissioners may limit the
scope of their ability to deal with important operational and technological issues facing the IRS
today. It is argued that other areas of expertise may be even more essential to IRS concerns.
Also, 1t is argued that the Chief Counsel of the IRS, appointed by the President and dealing with
issues of tax policy, would continue to provide the opportumty for the IRS to obtain the input
and direction of experienced tax professionals.

10. Issues relating to the Office of Chief Counsel

The Chief Counsel is the chief lawyer for the Internal Revenue Service. The Office of Chief
Counsel plays a tax policy role by providing tax guidance for its client, in the form of private
_ letter rulings, technical advice memoranda, revenue rulings, and regulations. All regulations are
signed by the Commissioner, and constitute statements of Federal tax policy. The Office of
Chief Counsel plays an enforcement role, as well as a tax policy role, when acting as a litigator.
As the client, the Internal Revenue Service has final decision authority on whether to litigate a
case or not, and may veto a litigation strategy proposed by the Chief Counsel. However, the
delegation order which grants authority to the Chief Counsel provides that “any legal matter
involving Treasury policy about which the Commissioner disagrees with the advice given to
him/her by the Chief Counsel will be submitted by the Commissioner to the Secretary or the
Deputy Secretary for resolution.”*

The Commission’s proposal would not change the way that the Chief Counsel is appointed or
that the Chief Counsel reports to the Secretary of the Treasury. The proposal raises issues

% G.C.O. No. 4 (July 1, 1997).
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relating to the relationship between the Chief Counsel and the Commissioner. Under current _
law, both the Chief Counsel and the Commissioner are appointed by the President and can be
removed by the President. Under the Commission’s proposal, the Commissioner would be
appointed by the Board and may be removed by the Board. This difference in appointment
method may cause tensions between the two officials. '

As the responsibilities of the Chief Counsel are focused on tax policy and enforcement,
which are specifically excluded from the Board’s supervisory authority, some argue that it is
unlikely that the Commissioner and the Chief Counsel will have disagreements as a result of the
Board’s oversight. Others contend that tax policy and tax administration may not be readily
separable. However, if the Commissioner, under the direction of the Board, did disagree with
the Chief Counsel, under the direction of the President, the proposal does not address a means of
solving such disagreement. The Commissioner would not have authority to fire the Chief
Counsel, and the President would be unlikely to do so if the Chief Counsel is acting consistently
with the President’s will, albeit in conflict with the will of the Board. Similarly, the President
could not fire the Commissioner under the proposal, but could only remove the Board members.

The creation of the Board may serve to increase further the importance of the Chief Counsel
with respect to tax policy and procedure. The Commission Report provides that the Board
would not address issues of tax policy, and also contemplates that the IRS Commissioner need
- not be a tax law expert, but should be someone with management expertise. This represents a
significant departure from past practice, under which IRS Commissioners in recent decades have
generally been respected practitioners in the field of tax law and accounting. If the IRS
Commissioner's duties are largely executive, the tax policy and tax procedural responsibilities
currently carried out by the IRS Commissioner could fall upon the Chief Counsel's office,
including the responsibility to grant final approval over the issuance of regulations and other tax
guidance publications. Arguably this could increase the workload and the number of decisions
that would need to be made by that office. Some might argue that this might merely change the
- locus of the decision-making process, without providing any increase in efficiency or improving
the "user-friendliness" of the IRS for taxpayers. In fact, delays could be exacerbated without
added staff to absorb any workload increase. On the other hand, some might argue that the
Board, together with a more managerial type of IRS Commissioner, could anticipate and address
these types of problems, with resulting increases in efficiency of operation.

11. Tax simpliﬁcation

The Commission Report observed a “clear connection” between the complexity of the
Internal Revenue Code and the difficulty of tax law administration and taxpayer frustration. The
Commission strongly recommended that the Congress and the President work toward
simplifying the tax law wherever possible.

The Commission observed that uncertainty adds to complexity and to the cost of compliance;

and that uncertain interpretation of the tax law results in compliance problems. Various steps
- were recommended to reduce complexity, including increased involvement of IRS personnel in
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the development and drafting of legislation, and consideration of various other ways to identify
complexity in legislation.”” Others have also commented that tax law complexity makes training
extremely difficult for the IRS, potentially increasing the likelthood that taxpayers may
experience additional difficuities with both comphance and customer service IRS functions.

" The Board would not have any direct authority over tax simplification. The simplification of
tax statutes would remain within the domain of the Congress (subject to the veto power of the
President). Tax policy issues within the IRS, mcluding tax policy decisions affecting the
complexity of tax law interpretation of administration, also would not be within the Board’s
domain.

57 See discussion in Part IV. B, infia.
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C. Issues Relatmg to the Conduct of Business by the Ovemlght Board

The Comrmssmn s proposal prov1des only general outlines for the conduct of busmess by the"
Board. The Board would elect a chairperson for a two-year term. The Board is to meet at least
once each month. The Board is to make a report on the conduct of its responsibilities each year
to the President and Congress. The lack of specificity regarding the operations of the Board
raises technical issues that should be clarified in any final legislation. Some of these issues are
discussed below.

1. Rules for the conduct of business

In general, a board of directors for a corporation will adopt bylaws for such corporation that
contain provisions for managing the business and regulating the affairs of the corporation.
Bylaws may be general or specific, depending on the needs of the business. However, bylaws
for any business generally provide procedures for calling a meeting of the board and quorum
requirements for holding such meeting. The bill does not say whether the Board has the ability
to address such issues. That authority should be clarified.

The proposal provides that any vacancy on the Board shall not affect the powers of the
Board. This provision raises the concern that the Board could take action even if it had only one
member (which, for example, could be the employee representative). A quorum requirement
would ease this concern. The Model Business Corporation Act provides that a majority of the
fixed number of directors constitutes a quorum.*® In addition, it may be appropriate to provide
rules requiring a larger quorum or more than a majority vote for certain actions of the Board,
such as the removal of the Commissioner.

Corporate bylaws also generally provide for the qualifications of directors. The proposal
describes the qualifications of the Board in terms of their expertise. In light of perceived
concerns about potential conflicts of interest,™ it may be appropriate to further restrict eligibility
to serve on the Board. As an example, it may not be appropriate for the chief executive officer
of a corporation which has a large procurement contract with the IRS to serve on the board.
Other rules to avoid the appearance of a conflict of interest could also be adopted, such as
recusal requirements. The proposal contains safeguards against actual and perceived conflicts of
interest by reference to the rules for ethical conduct of government employees. Under the
proposal, the Board members would be special government employees. As special government
employees within the meaning of 18 U.S.C. sec. 202(a), the Board members are subject to
criminal sanctions for acts affecting a personal financial interest.*° Government employees are
prohibited from participating personally and substantially in an official capacity in any particular

* Section 8.24(a)(1) of the Model Business Corporation Act (“MBCA”).
% See discussion relating to conflicts of interest in section IVB.5., supra.
% 18 U.S.C. sec. 208(a).
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matter in which, to their knowledge, they or any person whose interests are imputed to them has
a financial interest, if the particular matter will have a direct and predictable effect on that
interest.®! Unless the employee receives a waiver, the employee must refrain from participation
in the matter.® A government employee must also demonstrate impartiality in the performance
of official duties, and should not participate in a matter where the circumstances would cause a
reasonable person with knowledge of the relevant facts to question his impartiality in the matter,
unless the employee has informed the agency of the appearance problem and received
authorization to participate.** Other than the President, it is unclear who would have the
authority to grant a Board member a waiver for an actual or perceived conflict of interest.
Accordingly, a reference to the rules for ethical conduct of government employees may not be
sufficient to resolve the perception of conflicts of interest by the private sector members of the
Board. On the other hand, the application of the criminal sanctions of the governmental ethics
rules could have a chilliing effect on the recruitment of Board members with the necessary
expertise. Final legislation should clarify the application of governmental ethics rules to the
Board members. It should be considered whether special conflict of interest rules applicable to
the Board members should be included.

2. Application of FOIA and Sunshine Laws
FOIA

The IRS 1s an administrative agency. The IRS’s status as an administrative agency means
that administrative law, statutory and decisional, which limits the exercise of power and controls
the processes of all administrative agencies, applies to its actions. The Administrative Procedure
Act (“APA™®, including the provistons of the Freedom of Information Act (“FOIA”),**
currently apply to the IRS.

FOIA requires most written material produced by agencies to be made public. The purpose
of FOIA is to ensure that citizens are informed about actions taken by their government, so that
citizens can operate as a check against corruption by holding their government accountable.
Unless agency information 1s exempt from FOIA, it must be made available to the public. The
proposal does not address FOIA, so current law would govern the application of FOIA to the
Board’s written work product. As the Board would be the governing body of the IRS, FOIA
would apply to written material produced by the Board. However, much of the material

8 SCFR. sec. 2635.402(a).
% 5 CF.R. sec. 2635.402(c).
8 5 C.F.R. sec. 2635.502(a).
8 5 U.S.C. secs. 551 et seq.
% 5U.S.C. sec. 552,
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produced by the Board would probably be exempt from FOIA under the exemption for intra-
agency memoranda.*® This exemption protects intra-agency memoranda that are part of an
agency’s deliberative or policy-making processes, which would generally not be discoverable in
a court case on a claim of governmental or deliberative process privilege. The purpose of the
exemption is to encourage and protect a free and candid exchange of ideas during the decision-
making process. As the proposal does not discuss FOIA, it may be appropriate to clarify
whether it is intended that FOIA apply to the Board’s work product either in the statute or the
legislative history.

Sunshine Act

Meetings of the heads of agencies with a multimember decision-making body were made
public by the Government in the Sunshine Act (“Sunshine Act”).¥ The purpose of the Sunshine
Act, like FOIA, is to provide citizens an opportunity to witness the decision-making processes of
their government. The proposal does not address the Sunshine Act, so current law would govern
the application of the Sunshine Act to the Board’s oral communications. As the Board would be
a multi-member decision-making body, its meetings with the Commissioner would be covered
by the Sunshine Act.

The concept of meetings covered by the Sunshine Act is extremely broad and may include
not only sessions at which formal action is taken but also those at which a quorum of members
deliberates regarding the conduct or disposition of agency business. For those meetings covered
by the Act, an agency must announce, at least one week prior to a meeting, the meeting’s date,
location and other information. Although an agency can close a particular meeting to the public,
on the grounds that the meeting may have an adverse impact on the rights of individuals or on
the ability of the government to function properly, an agency cannot by rule or internal
procedure close groups or categories of meetings.® Meetings which relate solely to the internal
personnel rules and practices of the agency® or would be likely to significantly frustrate
implementation of a proposed agency action’“ are exempt from the Sunshine Act.

Some have commented that the goals of the Board could not be accomphshed if open
meetings were required, as open meetings might discourage the Commissioner and the Board
from expressing frank views about progress towards goals of tax administration. On the other
hand, one purpose of the Board is to foster public confidence in the IRS, and it could be argued -

“ 5U.S.C. 552()(5).

7 5U.S.C. 552b.

* See Pacific Legal Foundation v. CEQ, 636 F.2d 1259 (D.C. Cir. 1980)
®5USC. 552b(c)(2).

™ 5U.8.C. 552b(c)(9)(B).
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that closing meetings to the public would be inconsistent with that purpose. As the proposal
does not discuss the Sunshine Act, it may be appropriate to clarify whether it is intended that the
Sunshine Act apply to the Board’s oral communications, either in the statute or the legislative
history.

Federal Advisory Committee Act

The Federal Advisory Committee Act (“FACA”)"" was designed to improve public access to
the decision-making processes of advisory committees, which are constituted of private
individuals who gather to advise the government. Under the proposal, the FACA probably
would not apply to the Board, as it would be a decision-making body rather than an advisory
committee.”? However, the Internal Revenue Service Advisory Board described in the
Administration’s proposal would be an advisory committee to which FACA would apply.

Under FACA, advisory committees are broken down into two types: groups “established by”
the agency and groups that are “utilized by” the agency. An “established” committee must be
rechartered every two years, and is subject to Congressional and administrative review. There is
no exclusion for frustration of agency action or for “intra-agency” memoranda under the FACA.
Judicial decisions have concluded that requiring meetings between outside groups and the
agency to be public neither inhibits candid exchanges with the agency nor decreases the
information available to the agency.” As noted above, some have argued that one of the goals of
oversight would be frustrated if meetings and work product of the body providing oversight were
required to be public. One way to exempt the activities of an oversight body from FACA is to
designate all members as special government employees. In Association of American Physicians
and Surgeons, Inc. v. Hillary Clinton,”* which involved a challenge to the President’s Task
Force on National Health Care Reform, the court agreed with Mrs. Clinton that the FACA did
not apply because all members of the Task Force were officers or employees of the government
(including Mrs. Clinton). Any proposal involving an advisory committee should clarify whether
it is intended that FACA apply.

T 5US.C App. 1.

™ An advisory committee is established “in the interest of obtaining advice or
recommendations.” Id. at section 3(2).

™ See Nader v. Dunlop, 370 F. Supp. 177 (D.D.C. 1973).
™ 997 F.2d 898 (D.D.C. 1993).
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D. Issues Relating to the Structure and Funding of the
Employee Plans and Exempt Organizations Division

Nature of EP/EO mandate

As the Commission Report notes, Congress frequently directs the IRS to perform functions
not directly related to its core purpose of collecting the proper amount of Federal tax revenues at
the least cost. While EP/EO is not the only example of such a non-core function, it is one of the
most visible, with responsibility for regulating sectors of the national economy estimated to
represent approximately $126.9 billion in annual Federal income tax expenditures in fiscal year
1997--an amount equal to approximately 25 percent of total estimated Federal income tax
expenditures for that fiscal year.

EP/EO was formed primarily to exercise regulatory supervision over employee benefit plans
and exempt organizations with the goal of protecting the interests of employee benefit plan
participants and of contributors to and beneficiaries of tax-exempt organizations. However, the
office is also charged with the more traditional IRS function of revenue collection and tax law
enforcement. These two functions can lead to conflicting results, For example, in the pension
context, a plan sponsor or employer may be responsible for violations that dlsquahfy the plan
from Federal tax benefits. However, the plan participants would suffer the primary unfavorable
consequences of plan disqualification. Similarly, revocation of exemption of a tax-exempt
organization may primarily harm the charitable class that relies on the organization for goods or
services (or contributors to the organization) rather than the individuals who may have diverted
the organization’s funds for private benefit. These potentially conflicting mandates have led
~ EP/EO to develop innovative and effective voluntary compliance programs that seek to
encourage retirement plans and tax-exempt organizations to comply with Federal tax obligations
and limit the necessity for traditional enforcement actions. The Commission cites the EP/EO
operation, and particularly its voluntary enforcement efforts, as “one of the most innovative and
efficient functions within the IRS.”

Need for additional EP/EQ resources

Because the IRS does not have infinite financial resources, it must constantly determme how -
best to allocate its available resources among its myriad functions. Inevitably, such an allocation
process will favor the IRS’ core tax collection function at the expense of non-core functions.
Congress acknowledged this tension at the time it established EP/EQ by elevating supervision of
the office to an Assistant Commissioner and by dedicating a source of funding for the office.
However, the designated funding mechanism has never been utilized and EP/EO, along with the
rest of IRS, is funded out of Treasury Department general appropnations

As set forth on Table 2 (in Part IL.C. above), the level of EP/EO staffing in 1997 is
essentially the same as it was upon formation of the office in 1974, and is, in fact, approximately
20 percent lower than it was at its peak in 1989. Given the tremendous i increase in the number of
organizations and plans--and the value of assets--within EP/EQ’s jurisdiction, as well as an
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expansion of EP/EQ’s responsibilities to include tax-exempt bonds, the EP/EO staffing level has
been a source of Congressional concern in recent years. Twenty years after creation of EP/EO,
the Subcommittee on Oversight of the House Committee on Ways and Means concluded that
“the IRS does not have sufficient resources allocated to ensure compliance by public charities
with applicable tax rules,””* and recommended that “the staffing and funding levels allocated for
IRS’s exempt organization examination and compliance activities be increased to a level
consistent with the number, size, and diverse activities of tax-exempt organizations.””®
Similarly, in its 1994 review of IRS program areas within the jurisdiction of the House
Committee on Ways and Means, the General Accounting Office testified that himited resources
at the IRS have influenced the level of oversight of ERISA.”™

EP/EQ is not unique within the IRS in its need for additional financial resources. However,
the magnitude of the sectors EP/EQ is charged with regulating as well as the nature of its
mandate support the Commission’s conclusion that Congress should provide sufficient resources
for EP/EO to carry out its functions.

Source of funding

The Commission recommends the reinstatement of the funding mechanism in Code section
7802(b)(2) (described in Part II.C. above), modified to provide that such funds can only be used
to fund EP/EO. In addition, H.R. 2292 includes an additional funding source, dedicating all user
fees collected by EP/EO to carry out the functions of that office.

Although the bill attempts to tighten the connection between the excise taxes collected on
investment income of private foundations under Code section 4940 and the funding of EP/EQ,
the office’s funding would, as under present law, be subject to the appropriations process and
there is no guarantee that the designated amounts actually would be appropriated. Initial
legislative intent has been ignored for over 20 years in spite of periodic revisiting of the issue by
Congress. Further, the section 4940 excise tax is not without its flaws as a funding source.
Because the tax is based on investment income, the amount collected under the tax is very much
subject to the vissicitudes of the financial markets. Such uncertainty makes short- and long-
range organizational planning difficult. In addition, if the dedication of the section 4940 excise
tax to the EP/EO function is deemed appropriate, it may be equally appropriate for other areas of
the IRS to retain excise taxes collected from taxpayers under their jurisdiction.

* Subcommittee on Oversight of the Committee on Ways and Means, Report on Reforms -
to Improve the Tax Rules Governing Public Charities, WMCP 103-26, iv (1994),

- 7 Ibid, pp. 18-19.

771993 Comprehensive Oversight Initiative of the Committee on Ways and Means, H.
Rept. 103-450, 3 (1994).
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The dedication of user fees collected by EP/EQ to carry out its functions raises a number of
similar issues. In general, Federal user fees are charges for a specific service, requested by and
beneficial to identifiable persons. A user fee must satisfy three characteristics: (1) it must be
voluntary, (2) the user must benefit from the fee; and (3) the fee must be based on the actual cost
of providing the service (e.g., providing a copy of a tax return). Prior to 1988, the IRS did not
charge user fees. However, as part of the Revenue Act of 1987, Congress directed the Secretary
of Treasury to establish a program requiring the payment of user fees for requests to the IRS for
letter ruling, opinion letter, determination letter, and other similar requests.’® Absent specific
statutory authority, user fees are paid directly into the Treasury general fund as miscellaneous
receipts. However, IRS’s 1995 appropriation permitted the IRS to retain up to $119 million per
fiscal year in fee revenue derived from new fees and increases in existing fees, in addition to its
regular appropriation.” Table 3 contains total EP/EO user and compliance® fees since inception
of the IRS user fee program. Table 4 sets forth EP/EO user and compliance fees for fiscal years
1994 through 1996, broken out between EP and EO, and National Office and field offices.

7 Section 10511 of P.L. 100-203, 101 Stat.. 1330-382, 1330-446, enacted December 22
1987. The fees applied to requests made on or after February 1, 1988, and before September 30,
1990. Subsequent legislation extended the fee authority through September 20, 2003. Sec. 2 of
PL.104-117,1996-34 IR B. 19,

" The IRS publishes revised user fee schedules annually. For example, Revenue
Procedure 97-8, 1997-1 LR.B. 187 sets forth current user fees applicable to matters within the
jurisdiction of EP/EO.

% Compliance fees may be imposed as part of one of the voluntary self-correction
programs administered by EP/EQ. Such fees do not qualify as “user fees” and, thus, would not
be includible for purposes of calculating EP/EO funding under the bill. Compliance fees
. represented approximately $1.4 million of total fees collected by the National Office in 1994,

$1.6 million of 1995 fees, and $2.1 million of 1996 fees.
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Table 3. EP/EO User & Compliance Fees

Fiscal Year Fees Collected
($ millions)
1988 $18.2
1989 $33.7
1990 $294
1991. $36.9
1992 $34.8
1993 $36.0
1994 $39.7
1995 $76.1
1996 $40.3

Source: Internal Revenue Service

Table 4. EP/EO User & Compliance Fees, 1994-1996

Fiscal 1994 1995 1996
Year

EP EO EP EO EP EO
National $3,029,000 $618, 000 $2,882,000 $638,000 $3,384,000 $622,000
Office
Field $20,857,000 | $15,173,000 | $56,938.,000 | $15,599,000 | $20,885,000 | $15,386,000
Offices
Total $39,677,000 $76,057,000 $40,277,000
Receipts

Source: Intemmal Revenue Service
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- As Tables 3 and 4 illustrate, user fees are not necessarily a consistently stable source of
revenue. The level of total receipts may be influenced significantly by factors beyond the IRS’
control. For example, collections in fiscal year 1995 were almost double those in fiscal years
1994 and 1996; this increase is attributable largely to the effects of reforms in the tax law
governing employee benefit plans contained in the Tax Reform Act of 1986 and subsequent
legtslation that necessitated plan amendments and caused employee benefit plans to seek
requalification with the IRS as qualified employee benefit plans. In addition, if the dedication of
EP/EO user fees to the EP/EO function is deemed appropriate, it may be equally appropriate for
other areas of the IRS to retain user fees collected from taxpayers under their jurisdiction.
Because level of user fees collected does not always correlate to financial resources required,
such an approach could result in a misallocation of resources within the IRS.

Finally, it is not clear that the formula set forth in the bill would result in the correct level of
funding for EP/EQ. There appears to be widespread agreement that the current level is too low.
Based on current collections, the formula set forth in the bill would result in a funding level of
approximately $465.6 million for EP/EO in 1997.%' This amount is approximately three and one-
half times the level of EP/EO proposed funding ($129.6 million). - Such as funding level may be
too high, or it may still be inadequate. Dedicating certain revenue sources to the funding of
EP/EO would mean that EP/EO does not have to compete for scarce resources within the IRS.
However, it does not necessarily result in the correct level of funding. This task requires an
ongoing assessment by Congress as to the appropriate funding level, rather than a formula that
may or may not approximate current--or future--needs. As the Commission concluded, Congress
must provide sufficient resources when asking IRS to assume non-core functions such those
carried out by EP/EO. To preserve the ability of the IRS to carry out its core functions, however,
such resources must be in addition to, and not in lieu of, resources appropriated to can'y out such
core functions.

*1 The funding level would be calculated as follows: $213.7 million (sec. 4940 excise tax
collections for second preceding year (1995)) -+ $213.7 million (greater of $213.7 million or $30
million) + $38.2 million (1996 user fees) = $465.6 million. In fact, the actual amount would be
somewhat different because, as discussed above, the section 7802(b) formula assumes a 2-
percent excise tax rate; actual collections reflect the fact that certain foundations pay at a 1-
percent rate.
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IV. ISSUES RELATING TO CONGRESSIONAL ACCOUNTABILITY FOR THE IRS

A. Congressional Oversight

Coordinated hearings

As discussed above, there are currently 6 Congressional committees with legislative
jurisdiction over the IRS. In addition, part of the statutory duties of the Joint Committee is IRS
oversight. The Commission Report points out that one of the factors contributing to lack of a
long-term strategic plan for the IRS is that it receives differing views from each of the
Congressional committees. Each committee has its own concerns and agenda, and the result
may not be a cohesive plan for IRS activities. In addition, the need for the IRS (and the Treasury
Department) to respond to each committee may result in duplicative efforts and the wasting of
resources that could be put to other uses.

In order to address this issue, H.R. 2292 provides for at least two coordinated hearings a year
with the 6 legislative committees and for reports to such committees on the IRS and the state of
the Federal tax system by the Joint Committee. The Commission recommended a similar
approach, but would have created a new joint committee to hold the hearings and provide the
reports. '

The bill may serve to provide some coordinated oversight between the various committees; it
will at least ensure that the same information is available to all relevant committees at the same
time. In addition, to the extent that issues are addressed by the IRS at the joint hearings, it may
reduce the need for duplicative hearings or IRS responses to the various committees. The extent
to which the coordinated hearings actually help to streamline and coordinate the oversight
process depends in part on whether the coordinated hearings do in fact reduce the number of
hearings to which the IRS must respond or simply add additional hearings and the extent to
which the coordinated hearings foster discussions that result in a more coordinated oversight
effort and a more cohesive direction from the Congress.

The bill's approach may be preferable to that of the Commission Report because it utilizes
existing resources. The Commission approach may have added additional complexity by
creating a new entity which would largely duplicate the current duties of the Joint Committee,

Some argue that it may be difficult to provide truly coordinated Congressional oversight of
the IRS as long as more than one committee has jurisdiction over the IRS. On the other hand,
some point out that many Federal agencies are subject to Congressional oversight by multiple
committees and that this form of oversight does not necessarily impede the development of
appropriate goals and achievement of such goals.

Requests for GAQO investigations of the IRS
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According to the Commission Report, requiring a single place for coordination of GAO
reports relating to the IRS is intended to eliminate overlapping reports, ensure that the GAO has
the capacity to handle the report, and ensure that investigations focus on areas of primary
importance to tax administration. The Commission Report would require coordination with
respect to all GAO reports. H.R. 2292 is similar, but would not require Joint Committee
approval of requests from Congressional Committees or Subcommittees. As discussed above,.
the Joint Committee already reviews requests for GAO investigations that involve access to
confidential taxpayer information. However, the GAO does perform investigations that do not
require access to such information, and requests for such investigations are not necessarily
reviewed by the Joint Committee.

Requiring Joint Committee approval of GAO investigations relating to the IRS may not
necessarily reduce the number of requests. One reason is that the requirement does not apply to
requests from House or Senate committees or subcommittees, even if the committee or
subcommittee does not have jurisdiction over IRS matters. In addition, it may be difficult for the
Joint Committee to deny a request for an investigation from a Member of Congress.

On the other hand, requiring Joint Committee approval may have the desired effect. The
Joint Committee may be able to combine several similar requests into a single request (to the
extent the GAO does not now do so). In addition, the Joint Committee may be able to address
the issue without a study or may be able to direct the inquiry to a source better able to deal with
it, thus reducing the number of investigations.

B. Tax Law Complexity '.

Complexity analysis

The requirement for a Tax Complexity Analysis highlights complexity as an issue in
developing tax legislation. Complexity is only one of many factors that are involved in the
consideration in tax legislation, and there is disagreement as to whether it is appropriate to
elevate complexity over other factors. Even those who agree that complexity is a critical issue
do not all agree that the proposed Complexity Analysis is necessary to focus attention on _
complexity or that the Analysis will be effective. Assuming the proposal for a Tax Complexity
Analysis is adopted, there are issues relating to the content of the analysis that should be
addressed.

Those who support the proposal for a Tax Complexity Analysis argue that requiring such an
analysis appropriately recognizes that complexity is an important factor to consider in
developing tax legislation. Many would argue that complexity is the critical issue facing the
current tax system and that, despite frequent statements supporting simplification by the
Administration and Members of Congress, recent tax bills, including the Tax Relief Act of 1997,
have made some areas of the tax law significantly more complex. They argue that complexity of
the income tax laws is a key reason for taxpayer dissatisfaction with the tax system in general

and with the IRS and that taxpayer approval of the IRS cannot substantially increase unless the =~

tax laws are simplified.
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Certainly, complexity can lead to more involvement of taxpayers with the IRS. Taxpayers
desiring clarification from the IRS may attempt to contact the IRS through telephone calls,
letters, or more formal means such as requests for private letter rulings. In addition, complexity
may result in more mistakes by taxpayers in preparing their tax returns, and may also lead to
more disputes with the IRS. Particularly in areas where there is lack of certainty in the law,
taxpayers and the IRS may come to different conclusions about tax liability given the same set of
facts. The need for such interactions and involvement with the IRS may increase taxpayer
dissatisfaction with the IRS and the tax system.

On the other hand, some argue that the Tax Complexity Analysis places undue emphasis on
complexity as an i1ssue. They argue that simplicity is only one objective of a tax system, and that
other factors are at least as important and, in some cases, more important. Issues in addition to
complexity that are generally considered in evaluating tax legislation include the effect of the
proposal on the fairness of the tax system, economic efficiency, and the Federal budget. Nontax
policy issues also arise, as the tax laws are frequently used to encourage or discourage certain
types of behavior. Those who share this view are concerned that identifying a provision as
complex would stigmatize the provision, even though the provision may be favorable to
taxpayers or otherwise supported by sound policy.

Some complexity may benefit taxpayers. For example, complexity often gives taxpayers
greater flexibility in structuring transactions and choosing behavior that results in the desired tax
consequences. Some complexity mirrors the complicated economic system and complicated
transactions that occur in the market place. Some complexity may lead to a more fair tax system.
Taxpayers are generally willing to accept complexity when it benefits them. For example, the
home mortgage interest deduction adds to complexity and additional calculations that would not
have to be made if the deduction were not available. However, taxpayers who are eligible for
deduction are probably more than willing to deal with the additional complexity and record
keeping because it reduces their tax liability .

While recognizing that reducing complexity is a key goal, some argue that the Tax
Complexity Analysis merely adds additional procedural requirements without any real benefit.
They argue that the fact that a provision adding to complexity is adopted does not mean that the
Congress and the President were not aware of the complexity, but an indication that they
believed other factors outweighed concerns about complexity.

Some point out that there are many formal and informal means by which the Congress learns
of complexity regarding proposed legislation. Hearings are held relating to legislation at which
interested groups testify and questions about complexity are generally raised in the hearing
process. In addition, Members and their staffs speak frequently with interested groups regarding
legislative proposals, including groups representing taxpayers, tax practitioners, and others
concerned with complexity. The staffs of the House and Senate Offices of the Legislative
Counsel, the Ways and Means and Senate Finance Committees, the Joint Committee, and the
Administration advise Members regarding the complexity of proposed legislation. This input
often results in changes to proposals throughout the legislative process.
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Some also argue that, even if the Complexity Analysis added new information, it comes too
late in the legislative process to provide useful input to Members. Those who do not support the -
complexity analysis argue that at best it will result in additional boiler plate language in
committee and conference reports, and at worst will result in legislative delays due to procedural
battles or distract resources from the task of trying to draft legislation in the simplest possible
way.

Supporters of the Complexity Analysis argue that the Analysis may provide additional
information to Meémbers and that, even if it does not, it will make Congress, the Administration,
and taxpayers more aware of complexity and may result in changes in legislation.

Members of Congress and the President generally focus on the major issues and policy
objectives of legislation, but often will not be familiar with all the details which may give rise to
complexity. This may be especially true with respect to Members who are not on the tax writing
committees and who were not or did not have staff who were directly involved in the
development of proposals. Supports of the Complexity Analysis argue that it serves to make
Members aware of the fact that they are adopting complex provisions. Moreover, the fact that
the complexity analysis has to be included may cause Members to focus more on complexity -
while considering legislation and may cause them to change proposals in the hope that a
provision will not be discussed in the complexity analysis. Thus, even if the analysis merely
formalizes the advice given to Members during the legislative process, the analysis may in fact
change the debate over legislation at all stages of the legislative process.

Assuming that a tax complexity analysis is required to be included in tax legislation, it may
be appropriate to consider revising the content of the analysis in order to provide a more
meaningful discussion of complexity. Issues that may need to be addressed include the
following.

First, the proposed analysis does not actually appear to require a determination that a
provision is complex--but merely to address the 8 specified factors. Many of these factors do not
have a direct relatlonshlp with complexity. For example, whether or not a provmon is new or
amends existing provision in the tax law is not an indication of complexﬂy A new provision .
may reduce complexity, where an amendment to an existing provision could increase it.

Similarly, whether or not a provision requires a change to IRS forms does not indicate whether
complexity is increased. A provision that greatly increases simplification, such as reducing the
number of people who have to file tax returns, may require a change to IRS forms. ~

Second, the complexity analyms also does not require an 1dent|ﬁcat10n of provisions that
reduce complexnty or result in significant simplification. It may be useful for Members to know
of such provisions. If proponents of the analysis are correct that members will not want to see a
provision on a list of complex items, including a discussion of items that simplify the tax code
might spur members to try to develop such provisions.

Third, the reqmrernent that an analys:s be made with respect to each provision of a bill may
be unduly burdensome and unrealistic given the numerous tax provisions in some bills. The
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legislative process may not provide the time necessary to provide such an analysis, and waiting
for the analysis may unduly interfere with the legislative process.

Feasibility study of compliance burden estimates

H.R. 2292 requires the Joint Committee to study the feasibility of developing a numerical
standard for determining compliance burdens of proposed tax legislation. Some have shown
interest in such a proposal because they feel it would provide an easy shorthand method of
determining complexity. It would also allow a shorthand way of comparing the complexity of
completely unrelated proposals. However, any sort of complexity index is likely to be
controversial and subjective. It is likely to be difficult to develop any sort of consensus among
interested parties as to what factors should be taken into account, how the factors should be
weighed, or how the results of any complexity analysis should be presented. Any simplistic
numerical analysis is likely to be more misleading than helpful, and may mask issues.

If there is continuing concern about complexity, it may be more appropriate to provide for a
more flexible Complexity Analysis such as that in the bill that allows for a qualitative, as well as
quantitative analysis where appropriate (e.g., the estimated number of taxpayers affected). Such
an approach 1s likely to provide the Congress with more insight and useful information. For
example, such an approach could include the reasons for the complexity, which would provide
an indication of how a proposal could be modified to reduce complexity.

Role of the Internal Revenue Service

In analyzing proposed legislation, it is useful to obtain the views of IRS personnel
responsible for administering the provisions affected by the legislation. IRS personnel are in a
unique position to evaluate the measures that will be needed to ensure compliance (e.g.,
information reporting), whether it is reasonable to expect a reasonabie level of compliance under
the proposal, and what changes in IRS forms or procedures would be necessary. Because IRS
personnel deal with enforcement and compliance issues on a day-to-day basis, they can advise
Congress with respect to burdens proposed legislation may impose on taxpayers as well as the
IRS. :

The Commission determined that in some cases the Congress may not have adequate access
to IRS personnel. Others also have voiced the concern that, while the Treasury Department may
be mnvolved in legislative proposals, IRS representatives often are not.

The bill addresses concerns about access to the IRS by providing that it is the sense of the
Congress that IRS personnel should be available to the Congress during the consideration of
legislative proposals. The bill is an indication that the Congress wants to hear more, and more
directly, from the IRS during the consideration of legislation. The extent to which there is more
IRS involvement in developing legislation will depend, in part, on the extent to which Congress
chooses to involve the IRS. Such involvement could take various forms. For example, IRS
representatives could be asked to testify regarding administrative issues involved in particular
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APPENDIX A

Meetings Held With TRS Restructuring Commissioners and Qther Interested Parties

To assist the Joint Committee in analyzing the Commission Report and related proposals, the
staff of the Joint Committee invited the Commissioners and other interested parties to discuss
significant issues raised by the Report and related proposals. The staffs of the House Ways and
Means and Senate Finance Committees were also invited to attend. Following is a list of
meetings that the staff of the Joint Committee held (or scheduled) with interested parties prior to
the publication of this pamphlet. It is expected that additional meetings and discussions will
occur as the legislative process on the restructuring proposals progresses.

I Commissioners of the National Commission on Restructuring the Internal Revenue Service

* Fred T. Goldberg, Jr.--Skadden, Arps, Slate, Meagher & Flom
* Gerry Harkins--Southern Pan Services Company

* David Keating, National Taxpayers Union

Edward S. Knight--General Counsel, U.S. Department of Treasury
J. Fred Kubik, Baird, Kurtz & Dobson

Dr. Jay Lorsch, Harvard Business School

Mark McConaghy--Price Waterhouse

Dr. Robert Stubaugh, Harvard Business School

Robert Tobias--President, National Treasury Employees Union
Josh S. Weston--Automated Data Processing

James W. Wetzler--Deloitte & Touche

- - -» - L] - L ]

H. Other Interested Parties

* Michael Dolan--Acting Commissioner, Internal Revenue Service
+ Donald C. Alexander--Akin, Gump, Strauss, Hauer & Feld, LLP, former IRS
Commissioner
* Sheldon S. Cohen--Morgan, Lewis & Bockius, former IRS Commissioner
Lawrence B. Gibbs--Miller & Chevalier, former IRS Commissioner -
American Institute of Certified Public Accountants
National Association of Manufacturers
National Federation of Independent Businesses
Tax Section of the American Bar Association
Tax Section of the New York State Bar Association




legislative proposals. In addition, IRS representatives could be involved in the drafting of
proposals. In the past, the IRS has often been involved in drafting, but not in all cases.

Some point out that legislation should not be hecessary to obtain more input from the IRS
regardmg legislative proposals, and that lines of communication can and should be reestablished
in the absence of legislation.

Whether receiving more input from the IRS will reduce complexity in tax legislation is
unclear; it depends in part on the extent to which the Congress and the Administration focus on
complexity as an issue, and whether other competing concerns cause additional complexity to be
unavoidable.
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CR Cotigressional Rescarch Secvice » The Library of Congress » Washingzon, D.C. 20540-7000
June 4, 1997
TO -t National Commission on Restructuring
the Internal Ravenue Service
Attention: Armando Gomaz
FROM :  American Law Division
SUBJECT : Constitutionslity of Vesting the

Appointment Of & Commissioner of the

~ Internal Revenue Service in an
Independent Board of Directors Located
In the Treasury Department

~ You bave asked that we review the constitutional propriety of a proposed
restructuring of the Internal Revenue Service (IRS). Under the propesal,
Congress would establish as an independent entity within the Department of
Treasury, 2 saven member Ovarsight Board of Directors whose mission would
be to oversee the operational management of the IRS and provide guidance and
direction with respect to the development and itmplementation of long-term
- strategic and business plans. The Board would be composed of five persons
nomirated by the President and confirmed by the Senate from the private sector
-who would serve for five year staggered terms; and two officials from the
Executive Branch designated by the President. A chairman would be elected
from umong the Board members by the members for a two year term. The
- Board would have the authority to appoint, ‘and removs at its will, &
Commissioner who would serve as chief executive officer of IRS for a five year
term und be responsible for the day-to-day management of IRS operations.

More particularly, it is conceived that the Board of Directors would have
authority to: '

1. Review and approve the Commissioner’s
recommendations regarding IRS strategic and
business plans, and the IRS goals and
measurements relative to those plans.

2. Revicw and approve the Commissioner's
recommendations regarding major operational and
- organizational plans (e.g., plans for modernizing
technology systems; training; outsourcing; managed
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competition; reorganizetion of the Commissioner's
office; reorganization of IRS business units).

3. Appoint and compensate the Commissionar
and reviow and approve the Commissioner’s
recommendations regarding the appointment,
performance, and compensation of senmior IRS
exscyutivas. '

4. Review ond approve the Commisgioner's
recommendations rogarding the IRS budget, with
parficular emphasis on the alignment of that
budget with the IRS strategic and business plans,
The board will send the budget to Treasury to
incurporate with Treasury’s budgst, and send u
¢opy of the board’s budget request directly to

[

5. Review the [RS snnual finaneial sudits.

6. Provide annual stewardship reports to the
President, the Congress and the American public
regarding the matters under its jurisdiction.

Fipally, the Treasury Department woujd continue to maintain full control
of the establishment of tax policy. It is not clear from the propogal what other
authority arrangements that now exist between Treasury and IRS (e.g,
litigation authority) will remgin_ be modified, or be abolished. It appenra that
IRS will determine its cwn annual budget request which would be transmitted
through Tressury to Corgress unchanged.

The proposal zaises  substantial constitutional question with respect to the
Board's power to appoint the Commissioner, While it is beyond a doubt that

.~ Congress can establish a presidentially appointed Oversight Bosrd within

Treasry, it is not yet a clearly settled matter whether such a Board can be
vested' wilh the authority to appoint such an official. The issue turns on the
answer to two questions: Wil the Commissioner be an “inferior officer™® If so,
1 the Oversight Board a "Head of Departinent® within the mesning of the
Appoiatments Clause? We conclude that a reviewing court is likely to answar
both cuestions in the afirmative,

1. Cangresws’s Power Over Offices and Offjcers.

. While the infrastructure of the Exacutive Branch and other entities
charged with the execution of the law is not specified by the Constitution, it is
¢lear that the Framers intended to vest the task of creating the governmental
structare in the Congress alons. See, e.g., Article II, sec, 2 ¢l. 2 (the Prasident
"shall nominate, and by and with the advics and consent of the Senats, shall




appoint ambassadors, other public ministers and counsels, judges of the Supreme
Cour:, and all other officers of the United States, whoae sppointments are not
~ hereiu otherwise provided for and whick shall be established by law, "Yamphasis
sddel). Thus it {3 well esteblished that Congrass, in exercising its powers to
logislate under Article I, sec. 8, and cther provisions nf the Coustitution, is
empowwred to provide for the execution of thess laws by officers appointed
pursuant to the Appointments Clauss, and undes the Necsssary and Proper
Clauce, Art., sec, 8, cl. 18, it bas autharity to create and locate offices, dstarmine
the qualifieations of officeholdurs, preseribe their appointments, and generally
- promulgate the standards for the conduct of the offices. Myers v, Unifed States,
272 US. 52, 129 (1926)("To Congress under its legislative power iy given the
estab ishwment of offices, the determination of their functions and juriadistion,
the preseribing of reasonable and relevant qualifications and rules of eligibility
- of appointaes, and the fixing of the term for whieh they are to be sppointed, end
_ their compensation —~ all except as otherwise provided by the Constitytion.”);
- Buckley v. Valeo, 424 US. 1, 134-35 (1976); Morrison v. Olson, 487 U.S. 654,
685-93 (1988); Miszretra v. United Stazes, 488 U.S, 361 (1589). '

Only where the ohject of the exercise of legisiative power is clearly sean in
the prrticular situation 2s an attempt at oggrandizement or sucruschment have
the court’s falt constrained to intervena. See, eg., Buckley v. Valeo, supra
{Congrass may not appoint executive officials performing substantial functions
undar'the law); Bowaker v. Synar, 478 U.S. 714, 732 (1986)(Congress may not
_ retaiy. removal power over an offiesr performing executive funetions); INS v.
Chadiia, 462 U.S. 919 (1983)(Congress may not exercise legislative power

| without conforming to the constitutionally prescribed lawwmalking power);

- Metropolitan Washington Airparts Authority u. CAAN, 501 US, 252 (1991)(Raard
- of Review composed of Members of Congress could not exercise veto power over

__ :ggm:iamﬂ decisions of Airports Autherity); Hechinger o, Meiropolitan
eshington Airports Authority Board of Review, 36 F.3d 97 (D.C. Cir. 1994),
cert. denied, 116 S.Ct. 934 (1995)(Board of Review which could anly recomnmend
and delay, but not veto, the operational decisions of the Airports Antharity held
to be an uncenstitutional direct exercise of congressional influence); Federal
Election Commissioner v. NRA Political Victory Fund, 6 F.3d 821 (D.C. Cir.
- 1893), cert. denied for wans of jurisdiction, 115 5.Ct. §37 (1894)(congressional

appointment of two of its agents as non-voting wembers of the Commission who
could attend all busigess meetings of the sgency hald unconstitutional).

But beyond such direct congressional intrusions on agency decisionmaking,
the Suprems Court bas been ganereus in brosdly defiming the logislative
authority to structure the administrative buresucracy. It has upheld
congrassional actjons lengthening ond shortening terms of uffice and sbolishing
offices altogether, Crenshaw v. United States, 134 US. 99, 105-6 (1890); Lewis
v. United States, 244 US. 1345 (1917); lmiting the removal power of the
President, Morrison v. Olson, 487 U.S. 854 (1988); locating sn independent
egency puforming vxecutive funetions in the judicial branch, Mistrette v. United
States, supro; allowing an agency to assume jurisdiction over statelaw
counturclalms, Commodity Futures Trading Commission v, Schor, 473 U.8. 833
(1986); empowuring the Attorney General to determine what substances would
be criminal and to prosecute violations, Toudy v. United States, 500 U.S. 160
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(1991); and establishing the qualifications for bolding offics, Myers v, United
Statar, 272 US. 82, 128, 129 (1926). In sum, the breadth of the congressional
power is captured in the Mistrezts court’s admonishmant that "our canstitutional
Frinciples of separated powers are not violated , . . by mere anomaly or
Innovation®, 488 U.S. gt 385, and an appeals court’s mom recent observation
tha:':hefactthatconymhumts&ucmedazmmmhlenﬁty "like &
traditional government agency need not imply that its structure is got
eonstitutionally permissible. There is no one way to structure an agency nor
one means to eamply with the eonstitutional sppointments process”, Silver v,
U.S. Pestal Service, 951 F.2d 1083, 1037 (5th Cir. 199)).

here can be little doubt that the proposal v establish a presidentislly
oppointed Oversight Board as an independent establishment within the
Treasury Department to oversee and gulde the operatiopal management of the
IES falls well within administrative structuring powers of the Congress. Nor
is the placement of such multi-membar, presidentially appeinted indspendent
entity within & cabinet department either anomalous or unique. See, e.g., 18
U.S.C. 42014218 (1954)(Parolse Commission sstablished as independent agency
within Department of Justice); 42 US.C. 7101 et seq (1984)(Federal Energy
Regulstory Commission established ns an independeut rugulutory sgency within
the Department of Energy).

Moreover, as proposed, there appear to be no issues of legislative
aggraadizemen: ur eacroschment: Congress retains na power of appointment
or removal over agency officials nor does it maintain any direet or indirect
control ever its decisonmaidng processes. The requirement that IRS's annual
budget requests be transmitted unchanged to Congress through Treasury's
submission is well supported in law and practice. The Supreme Court has long,
and uniformly recognized Congress’s virtually plonary power to infarm itself and
the public as to the operations of the agencies it creates and oversees. The
infornting power bas bean deemed so essential to the leginlative function as to
be implied from the general vesting of legislative power in Congress. Eastland
v, United Statcs Servicemen’s Fund, 421 US. 491, S0S5 (1975); Barenblatt v.
Unrited States, 360 U.S. 109, 116-28 (1959); Watkins v. United States, 354 U.S.
178, 187 (1957); McGrain v. Daugherty, 273 USS, 135, 137 (1927).

With particuler regard tc the Congress’ informing funetions, the Suprems
Court in Nizon v. Administrotor of General Services, 433 11S. 425 (1977), had
oceasion to note that *there is abundant statutory precedent for the regulation
and mandatery diselosure of documents in the ponscasion of the Exacutive
Branca® and that "[sluch regulstion of material generated in the Executive
Braneh has never been considerad invalid as an iuvusion of its sutenomy.” 433
US., at 447. There the Court cited with approval the Freedom of Information
Act, the Privacy Act, the Guvernment in the Sunshine Act, the Federal Records
Management Act, aud provisions concerned with censug data and tax returns 88
appropriate instunces of such regulations.

In Nixon, the Court uphald the Presidential Recordings and Materials
Presexvation Act, which protacts, among other things, pohlia acesss to former
President Nixon's prasidential papers from presidentig] claims of viclation of the
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doctrine of separation of powsrs and executive privilege. In INS v. Chadha,
supra, the Court reaffirmed Congress's authority to legislate *report and wait*
- provisions, distinguishing them from otherwise uneonstitutional legislative veta
provisjons there under review. 461 US, at 535 £.9;955 n. 19. More recently,
the Court in Morrizon v, Olson, supra, reaffirmed Congrosc's anthority to
require the submission of reports and other information to it from executive
branch officials, es an exercise of oversight over agencies “Lhut ws bave
:;?o%d.snd generally g8 being incidental to the logislative fimetion of Congress".
. nt 694, : :

_agency rules, end other required reports and documents, Thus, since 1973,
‘Congress has mandated that the budget requests of the US. Postal Service, see
Act of Juna 30, 1974, Pub. Law No. §3-223, 23 88 Stat. 56 (codified at 39 USCe.
2009 1984), and the US. International Trade Commissien, see Trade Act of
1974, Pub. L. No. 98-618, 1750a)(), 88 Stat. 1078 (1976)(codified ot 18 U.S.C.
2232 (1984), be submitted to Congress without revision, and that the budget
requernts and logislative proposals of othar agencies be submitted concurrently
to OMB and the Congress. See, a3, 7 US.C. 4a(b)(1)<2)(1994)(Commodity
Fuhlrl.a 'I‘;dm‘ Comuuisvion); 31 U.S.C. 1107(b)(2994)Unterstate Commerce
Comrxission). ‘

Also, Congress has exempted the Seeurities and Exchange Commission,
Board of Governora of the Federal Reserve System, Federal Deposit Insurance
‘Corporation, Federal Homs Losn Bank Board, snd the Naticnal Credit Union

- Admiristration from OMB dearance of their legislative proposals and comments.
Ast of Oct, 28, 1974, Pub. I.Na. 93.111, 88 Stat. 1500 (codified at 12 US.C. 250
(1994). - | |

Since there is no direct prohibition on the President from presenting his

views with respect te any recummendation or plan submitted by the IRS directly
to the Congress, no eonstitutional difficulty eould be rajsed with respect to his

- recummendatory duty under Article IT, section 3. Indeed, the Article II duty to
recomnend, es with the duty to "take care” that the laws be faithfully executed,
which appeart in the same ¢lause, is not a sourcs of substantive presidential
gomr:aud clairms to that effect have eantistently besa rejoctad by the courts.

ee, e.g., Kandgll ex rel Stokes v. United, States, 37 US. (12 Pet) 522, 612-13
(1838)“To eontand that ths obligation imposed on the Presidest tv see the laws
faithfully executed, implies 2 power to forhid execution, is a nove] construction

- ofthe Constitution, aud entirely inadimissible.); Youngstown Shaet and Tube Co.
v. Squyer, 343 U.S. 579, 587 (1952)C . . *[Tihe President’s POWRT to see that the
hwusnﬂth&ﬂymmedremmthetdeaheutobelhwmaker. The
Constitution limits his functions in the lawmaking process to the recommending
of laws he thinks wise and the wetoing of laws he thinks bad".); National

- Tressury Employee Union v. Nizon, 482 ¥24 587, 604 D.C. Cir. 1974)("That

constitutional duty does not permit the President to refrain from exscuting laws
duly enscted by the Congress o5 those laws gro consiraed by the judiciary”).
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Thus, the wole questions that remain ars whether the proposed
Comraissionsr of IRS is an “Inferior offcer and, if 50, whether he can be
lawtully appointed by the Ovaersight Board. :

Oﬂi::. Whether The Proposed Commissioner of IRS Is An Inferior
or .

In developing its saparation of powers jurisprudence, the Supreme
Court' has acknowledged that it has been .animated by jts eoncern with
‘eneroachment and sggrandizement” by one branch aguinst the other, and that
in adcpting its “flexible undsrstanding of separation of Powers" it is recognizing
“Madison’s tesching that the greatest security against tyramny is the
accumulation of excessive authority in a single Branch - lies not in & hermetic
division among the Branches, but in a carafully erafted system of ehecked and
balan:ed power within each Branch”. Mistreitav. United States, supra, 438U S
at 380-8]1. ‘T'he gpplication of this teaching is abundantly evident in the
*ppointments process established by Article I, sac 2,0l 2. The Court has made
clear ‘that "The principle of ssparation of powers is embedded in the
Appointments Claise”, Freytag v, Commissioner of Internal Revenye, 501 US,

confirmation but may, "as they think proper,” vest the gppointment of inferior
officers in the President alone, in ths courts or in the department beads, Thus

scrutiay on a nominee, or perhaps to provide a degres of inmulation of the ofScer
from the President by having him appointed (and removable) by a department
head., See United States v. Perkins, 116 US. 483 (1886). It also advances the
concerns sought to be avoided by the Framers. The Freytag Court observed:

The "manipulation of official appointments” bad long
been one of the Ainerican revolutionary generation’s greatest
grievances agninst executive power, gse¢ G. Wood, The.
Crestion of the American Republie 1776-1787, p. 79 (1969)
(Waod), because “the power of appointment to offices” was
deewmed °the most insidious and ;powerful wespon of
eighteenth century despotism® Id, at 148. Those who
framed our Constitution addressed these concerns by
carefully hushanding the appeintment power to limit its
diffusion. Although the dshate on the Appaintments Clause

‘was brief, the sparse record iudicutes the Framers'
determinstion to limit the distribution of the power of
sppointment. The Coustitutional: Cogvention rejected
Madiscn’s complaint that the Appointments Clauge did *not
go far ensugh If it be necessary at all”: Madison urged that
"Superior Officers below Heeds of Departments ocught in
8ome cases to have the sppointment of the lesser offices.” 2
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Recards of the Federal Convention of 1787, pp. 627-625 (M.
Farrand rev. 1066). The Frumery understocd, howevay, that

- by limiting the appointment power, they could ensure that
those who wiclded it were &ccountable to political force and
the will of the pecple. Thus, the Clsuge bespaaks a principle
of limitation by dividing the power to appoint the principal
federal officers-smbassadors, i isters, hesds of
departments, and judges-betwesn ' the Executive and
Legislative Branches. See Buckiey, €24 US,, ot 129-13)1.

.. Even with respect to "inferior Officers,” the Clause allows

. Congress only limited suthority to|devoive appointment

power on the President, his heads of deparbnents, and the
courts of law. !

!
' i
S0LUS. 883-8¢4. See alto Edmand v. United States, 65 U.5.L.W. 4362, 4365 (S.
Ct.,, May 19, 1997)([TThe Appointment Clauge of Article IT ig more thag &
matter of ‘etiqustia or protocol’; it 8 among the signifieant structural
safeguards of the constitutional scheme) See alse Confederaied Tribes of Siletz
Indians of Oregon v. United States, 110 F.3d 688, 686 (9th Cir.
1890 Appointments Clause serves as & guard against one branch aggrandizing
its power at the expense of another.™,

Congress has a choice of requiring appoizin.meat with Senate advice and
conseut or by the President alone, by a department head or by a court of law
" only with respect to inferior officars. Unti] very recently, Supreme Court
decisions did "not set forth an exelusive criterion for distinguishing between
principul and inferior officers for Appoinment Cluase purposes', Edmond v,
- United States, supra, 65 USL.W. at 4865, preferring tc deal with each afficer
on s ad hoc basis. In Morrison v, QOlson, supra, the Court found the

indepindent 1 created by the Ethics in Governmont Act to be an inferior

- officer because she met four criteris: sbe was subject to removal by 2 higher

- officer (the Attormey General), she performed only limited Jduties, her

jurisd etion was narrow, and her tenure was limited. Morrison, 487 U.S. at 671.
872. In Edmondy v. Unitoed States, supra, buwever, the Court revisited the
principalinferior officer distinction, ishing a test relying on the single
criterion whather the officer has a suparior:

. Generally speaking, the term "inferior officer*
connotes 2 relationship with some higher ranking
~ officer or cfficers below the Preaident: whether
one is an “inferior* officer depends on whother cne
_has g superior. It is not enough that other officers
- may be idantifisd who formally maintain a higher,
ov possess responsibilities of a greater
‘magnitude. If thet were the iateaiivo, the
Constitution might have used the phrase “lesser
officer.” Rather, int the context of & elause designied
%o preserve political sccountabjlity relative to
- important government assignmsnts, we think it

|
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evident that ‘infericr officers” are offcers whoge
work is divectsd and iupewlud’at some level by
othets who were appointed | by presidential
nomination with the advice and ‘consent of the
Senate. : {

|
65 US.1.W. at 4366. Moreover, the Court h,é!d that the fact that a person
exerciaes “significant suthority pursuant to the laws of the United Stutey'
marks, not line between principal agd inferior officer for Appointments
Clause purpoges, but rather, as wo s2id in Buckley, the line between officer and
non-offieer, 424 US, at 1268°, Id :

The Zdmond ruling appears to apswer the question whether the
- Commissicner in the prupused new scheme for RS is an inferior officer. That
the Commissioner has been & presidential’ sppointee subject to Senate
confirmgtion and only removable by the President for many years would be
irrelevant. The new scheme would relegate the (ommissioner inforior officer
statuz since he would be sppointed and overseen by the Oversight Board, the
members of which are presidentially appointed #‘vith Senaty advice and consent,
apd is removable by that body at its pleasure. The enly question, then, is
whettier the Board can lawhlly appoint the Commissioner at all.

8. Whether The Oversight Board Is a "Head of Department®
Capable of Appointing Menqr Officers

In order to vest appointment a'utl:m':tyE in the Oversight Board it must
qualify as & "Hesd of Dapartment® under the Appoiniments Clanse. Our roview
of the pertinent ease law, and in particular the ‘Supreme Court’s recent ruling
in Edmond v, United States, persuades us that itl is likoly that a reviewing court
will find that the Board is & “Head of Department” capable of being vested with
autho-ity to appoint infericr officers. ;

: - Thrag judicial decisions need o be considered. In the first, Freytag v.
CIR, 501 U.S. 868 (1991), the Supreme Court mhhoub upheld the authority
of the Chief Judge of the Tax Court to appoint “special trial judges® tc hear
certain classes of cases when its workload was Beavy. The sntire court agreed
that the Tax Court had to be either & "department” or a "court of law" in order
for the Chief Judge to exercige the sppointing gutherity. Five of the Justices
found it to be a court of law, four voted to sustain the suthority on the ground
that it was a department. The majority opi.niori't appesred to take a tigid view
of the gature afthe term *department”, seeking to Iimit it to those governmental
entities specifieally idantified oy cabinet departments, relying on statements in
late 15th and early 20th century Appointments 'Clause rulings by the Court:

Confining the term "Heads of Departments* in
the Appointments Clause to executive divisions like
the Cebinst-level departments : constrains the

distribution of the appointment gower just as the
I

1

;
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Coramissioner’s interpretation, in contrast, would
diffuss it. Tbe Cebiget-level |departments are
limited in number and easily identified. Their
heads are subject to the exercise of political
oversight and share the President’s accountability

~ to the pecple. Lo

Such a limiting construction|also ensures that
‘e [nterpret that term in the Appointments Clause
consistently with' ite interpretation in other
econstitutional provisions. In Germaine, see 99
US,, at 511, this. Court noted |that the phrase
"Heads of Departments” in the Appointments
Clause must be read in conjunction with ths
Opinion Clauge of Art. I, sec. 2, cl. 1. The
. Opinion Clause provides that tha Prasident "may
require the Opinion, in writing,| of the principal
Officer in each of the Fxecutive Departmente,” and
- Germaine limited the meaning of "Executive
Departmen[t]” to the Cabinet mermbers.

501 U.S. at 886. But at the same time the majority significantly qualified its
broad bolding by noting that: “We do not address hare any question involving
the appointment of an inferior officer by the head of one of the principal
agenties, such &3 the Federal Trade Commission, the Securities and Exchange
Comnuission, the Federal Energy Regulatory Commission, the Central
Intelligence Agency, and the Federal Reserve Bt:nk of St. Louis,® Id. at 887 note
4 '

The majority’s qualification ie likely o téieb,onn to the strong opinivg of the
four concurring justites written hy Justice Scalia, and is argunhly meant 4o limit
the ecurt's decision to the ralber uaique cireulmstances of the Article 1 Tax
Court situation. Justice Scalia contestsd the majority’s view that the
constitutiunul term departmant could be equated with "cabinet-leve! agency”.

There iz no basis in text or precedent for this position,
. The term "Cabinet" doas not appeer in the Constitution, the
- Founders having rejected proposals to! create a Cabinet-like
entity, See H. Learned, The President’s Cabinet 7484
 (1912); B, Corwin, The President 97, [238-240 (5th rev. ed.
" 1984). The existoacs of a Cabinet, its membership, aud its
.. prerogatives (except to the extent the Twenty-fifth
Amendment speaks W Lhem), are ?enﬁnly matters of
Presidentis] discretion. Nor does any of cur cases hold that
"the Heads of Departments” sre Cabinet members. In United
© - States v. Germaine, 39 U.S, 508 (1879), we merely held that
the Comnussicnar of Pensions, an official within the Intarior
Department, was not the head of & department. And, in
Burnap, supra, we held that the Burui.u of Publie Buildings

|
1 ]
L .
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and Grounds, s bureau within the War Departinent, was not
& department. i

The Court's reliance on the Twenty-fifth Amendment is
misplaced, I sccept that the phrase "é]ha prineipal officers of

~ the executive departments® {s limited to mewbers of the
' Cabinet. It it the structurel ¢omposition of the phnse,
howaver, and not the single word "departments” which gives
it thatnmawmi@g-‘tbcpﬂhdpd officers” of the
‘executive departments® in gross, rsther than (as io the
Opinions Clause) "the principal Officer in each of the
executive Departments® or (in the ffi tments Clause)
siwply “the Heads" (not "principal "of Departinents.”

14, ot 916.917 (emphasis in original),
Scalia goes an to note that 4o sonfining &L s00pe of the term departinent

ignorss the reslity of the eurrent structure of the federal sdministrative
buresucraey: '

Modern practice us well ag original practice refutes the
istigetion between Cabimet and non-Cabinet agencies.
Congress bas empowasred non-Cabinst agencies to appoint
inferior officers for quite some time. | See, ez, 47 USC. §
105(f) (FCC--managing directer); 15 USC. §
78d(b)X(Securities and Exchange Cnnm:ﬁminn - "such officers
- -+ &8 mey be necessary”); 15 US.C. § 42 Federal Trade
Corunission—secrstary); 7 US.C. §4a(d) (Commeodity Futuras
Trading Commission—general counsel). In fact, I know of
very few inferior offlears in the indepeudeut agencies who
are appointed by the President, and of none whe is appointed
by the head of a Cabioet department. The Court's
interpratation of “Heads of De ts' casts bto doubt
the validity of many appointments d & number of explicit
statutory suthorizations ts sppoint. |

A number of factorg support the proposition that "Heads

" of Departments” inclades the heads of all egencies
" immediately below thé: Prasident {n the organizational
structure of the Executive Branch. It is quite likely that the
‘Departments” roferred. to in the Opinions Clause (“The

. 'President . . . may require the Opinion, in writing, of the
- principal Officer in each of the axecttive Departments,” Art.
I, § 2) are the same as the "Departments’ in the
Appoinlments Clause. See Germaine, laupm. at 511. In the
former context, it seems to me, the word must rassonably be
thought to include all independent eetablishments. The
purposs of the Opinions Clause, prequmsbly, was to assure
the President's sbility: to get a written opinieni on ell

+
: :
' |
'
|
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important matters. But if the “Dapartments” it referred to
were ouly Cabinet depariments, it would pot assure the
current President the ability to reccive a writtan opinion
concerning the opsrations of the Central Intelligence Agency,

-an agency that is not within sny depertment, and whose
Director is not a member of the Cabinet.

This evident meaning-that the tarm "Departments®
means all indrpandent gxscutive cotoblishmentseis alse the
only construction that malkes senge of Articls II, § 2’s sharp
distinetion betwoen principal officers und inferior ofcers.
The latter, as wo have seen, can by statute be made

- appoiutable Ly “the President alone, . , . the Courts of Law,
or .., the Heads of Departments” Officers that are not
“Inferior Officars,” however, must be appointed {unless the
Constitution itself specifies ctherwits, es it doex, for -
ezample, with respect to offieers of Congress) by the
President, "by and with tha Advics and Conseat of the
Sepats.” The obvious purpose of this scheme is to make sure
that all the business of the Executive will be conducted
under the supervisicn of officars appointed by the President
with Senste approval; ouly officwcs ‘infericr,” Le,
subordinats, to those can be appointed in scme cther fashion. -
If the Appointments Clause 18 read as ] read it, all inferior
afficers can be made appointabie by their ultimate (sub.
Prestdential) superiors; ss petitioners would read it, only
those inferior officers whase ultimate superiors happen tobe
Cabinet members can be. All the other inferior cfficers, if
they are to be appointed by an Exeentive official at all, must
be appointed by the President himself or (assuming cross-
department appeintments arv permissible) by a Cabinat
officer who has po authority over the appointess. This

seems to mo g most implausible dispasition, particularly sinea

the makeup of the Cabinet is not specified in the
Constitution, or indeed the concept even mentioned It
makes 1o sense to create a system in which the inferior
officars of the Euvironmantal Protection Agency, for
example--which may include, infer alios, bureau chiefs, the
geaeral counse], and administrative law judges ~ must be
appointed by the President, the eourts of law, or the

: of Something Elss.’ ‘

In sbort, there is no reason, in text, judicial dacision,
history, or poliey, to ilimit the phrase ‘the Hasads of
- Departments® in the Appointments Clause to those officials
who are members of the Presidant’s Cabinet. [ would give
the term its ordinary meaning, something which Congress
has apparently been doing for decades without complaint. As
an American dictionary roughly contemporapeous with
adoption of the Appoinwments Clause provided, and as
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remains the case, & department is *{a) separste sllotment or
part of business; s dialincl provines, in which a class of
duties are allotted to a particular person. . . .* IN. Wabster,
Amaricun Dictionary 58 (1828). | readily acknowledge that
applying this word to an entity sush as the Tex Court would
bave scemed strapge to the Founders, ss it continued to
Scem sirange to modern ears. But that is only becauss the
Foundarg did not envision that an independent establishment
of such small size and specialized fonetion would be created.
The Constitution is clasr, I think sbout the chain of
appointment and supervision that 1t anvisions: Priacipul
officers could be parmitted by lsw to appoint their
subordinates. That should subsist, however much the nature
of federal business or of federal organizational structure mey
alter.

Id. at;918-920,

This lengthy quotation from Justise Scalia’s apinion is justified in light of
its spparent impact on two subsequent decisions, Iz Silver v, U.S. Posta]
Service, 951 F.2d 1083 (9th Cir. 1991), the appeals court dealt with o challenge
to the validity of the appointment of the Postmaster Gepersl by the Governors
of the Postel Service. Tha nine Gevernors aze appointed by the President, with
Senats advice and consent, and.ars vested with the power to appoint (and
remove) the Postmaster Guneral and the Deputy Postmaster (eneral who serve
with the Governors op the Board of Governors.’ It was argued by the gppellant
that @ colleglal body eannot be a department capable of exercising appointment
authority. Ths court disagreed Finding that the Postal Service was an
Exscutive Branch entity, it utilized the Freytag court’s inexact suggestion that
deparuments are "executive divisions like the Csbinet.levs] departmoents” to hold
that since the Post Office prior to ity reorganization in 1970 was in fact a
- cabinet department and the reorganization did not “fundameatally change the
natur: and purpose of the Postal Service,* Congress’s setion "did not rendsr
what was once & Cabinet leve] department into ug eatity that was not ‘Ztke a
Cabinat-level department’” 951 F.2d at 1038. The appeals court concluded that
the nine Qovernors constituta the "head of department” since thay are appointad
by the President, can appoint and remove the Postmaster General, can revoks
any autharity delegated by the Board to tha Postmaster General, and have the
authority to designate mail classifications and to st postal rates, In view of the
subordination of the Postmaster General to the Governors, and his statutory
role &s their managing agent, the court found him to be sa inferior cfficer
capable of being appointad by the Governor,

Tha Silver court appeared to reach a satisfectory and proper result but only
by stratrhing Freymg’s uncertain limitation og the scope of the definition of
department. This uncertainty, however, appears to have besn essentially
dissipated by the Court's decision in Edmond v. United Stotes.




CRS-13

Edmond involved the questions whether Congress autharized the Secrerary
of Trinsportation to appoint civilian membets of the Coast Guard Court of
Criminal Appeals and, if so, whather those judges are infarior officers. As
proviously detailed, Justice Scalls, for  unanimous court, effectivaly adopted his
eoncurrence in Freyrag with vespect to the test for determining when an afficer
i “infariur” for constitutional purposss. *We think it evideat that ‘inferior
officers’ gre officers whose work is directed and supervieed at some level by
others who were appointed with the advice and consent of the Senats.
Edmaond, supre at 65 USLW. gt 4366. Finding that the judges in questiva
weze suparvised by the General Counsel of the Department of Transportation
in bi¢ eapacity as Judge Advecsts General and by the Court of Appesls for the
" Arme] Forees, and that the Secrotary of Transpartation was suthorized by
Cangress tn appoint the judges, the Court coucluded that the appointments were
valid. j

%

tut Justice Scalia's opinion also pointedly diminished the majority opinion
i Friytog o two ways: First, it limited Freytog to its facts: "Petitioners
contend that Court of Criminal Appeals judges more closely resemble Tax Court
judges — who we jinplied (aceording to petitioners) were principal officers — than
they do special trial judges. Ws note initially that Freviug does not held that
Tax Court Judges are principal officers; only the appointment of special trial
judge: was st izsue in that ease® Second, and mere importantly, Sculia's
opinien significantly altered the Freytag majority’s statament of the rationale
for ths Appeintments Clause. That opinion made it evident that it was their
view that at the heert of the Framers’ intent was the desire to limit abuse of the
Appointment pewer by limiting its "diffusien: “Ihose who Framed our
Cozstitution addressed those concerns by carefully busbanding the appointment
power to limit its diffusion. 501 US. at 883. And agnin, more dearly, the
Freytag court stated: : ’ '

We cannot aceept the ' Commissioner’s
sssumption that every part of the Exscutive
Branch is a dapartment, the Bead of which is
oligible to receive the appointment power. The
Appointments Clause prevents. Congress from
distributing power too widely by limiting the actors
in whom Congress may vest the power to appoint.
The Clause reflects our Framers' conclusion that
widely distributed sppointment power subverts
democratic government. Given the inexorabla
presance of the administyative stats, 2 holding that
every organ in the Executive Bransh is g -
department would multiply indefinitaly the number
of actors eligible to appoint., The Framers
recognized the dangers posed by an excessively
diffuse appointment pewer and 1ejected efforts to
expand that power. See Wood 79-80. So do we.

' I
501 U.S. at 885. The Freytag Court closely linked the danger of diffusion to its
limitation of the scope of term “department” to eobinet-levs] like entitics,

r
t
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The Edmond opinion abandons the notion of diffusion s & rationale for the
Appointments Clanse. Justics Saalis wrots: !

t .
As we recoguirad In Buckley.v. Valeo, 424 U S.
1, 125 (1976), the Appointmenq". Clause of Article
O Is more than s mattar of “etiquette or protocal”;
it is among the signifieant structural safeguards of

the constitutional schems. !By vesting the
President with the exclusive pawer to select the
- principal (noninferior) officers of the United States,
the Appcintments Clause Fraventa eongressional
eocroachment upon the Executive and Judicial
Branches. Seqid, at 128-131; Weiss, supro, gt 183-
185 (Souter, J. concurring). This disposition was
slaadnignodh;mureahizherquahvof
appointments: the Framers snticipated that the
Prwident would be less vulnerahle to interest-
£70up pressure and personal favoritism than would
& collective body. “The sole and undivided
respansibility of oze man will naturally beget o
livelier sense of duty, and a more exact regard to
reputation.” The Faderalist No. 76, p. 387 o4
Beloff ed. 1987X(A. Hamilton); aceerd, 3 J. Story,
Commartaries on the Conctirution of the United
States 874-375 (1843). The President’s power to
walact principal officers of the United States was
not left unguarded, howevar, as ‘Article If further
Tequires the “Advice and Conserit of the Senare.”
This serves both to curb exscutive abuses of the
dppointment powez, see 3 Story, at 376-377, and “to
Promete & judicions choice of [persons] for Ailing
the offices of the union,” The Federalist No. 76, at
886-387, By requiring the joint purticipation of the
President and the Seaate, the Appointments Clauss
was dadigned to epsure public accountabilily for
both the making of a bad appointment and the

¥gjection of & good ons, Humilton observed:

"The blame of a bad|nomination

would fall upon the president singly and

absolutely, Tha censure of rejecting a

good ene would lie entirely at the door nf

the senate; aggravated by the

consideration of their having

counteracted the good intentions of the

executive. If ag il appaintient should

be made, the executive for nominating,

snd the semate for approving would

participats, though in different degrees,
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in the opprobrium and diagl;'nce.' Id., No.
77, at 993, :

See also 3 Story, supra, at 375 CIf (the President] should . .
« surrender the public patronage into the hands of profligate
men, or Jow adventurers, it will be imposgible for him long to
‘retain public favor.” '

65 U.S.L.W. at 4385. :

While we normally eschew predictivos of changes in directicn of the
Supreme Court, two strong indicstions that Justice Scalin’s encompassing view
of the term "departiment® in his Freytag concurrence has been adopted by ths
Courl cannct be readily ignared. The first is the apparent abandonment of the
diffusion rationale of Freytay as & besis for the Appointment Clause. The
second is the substantia] change in the composition of the Court since Freytag
was decided. Three of the five justices making up the Freytag majority, Justice
Blackmun, the guthar of the opinion, and Justices Marshall snd White, have left
the Court. Chief Justice Rehaquist and Justice ‘Stevens remain, and they joined
in Justice Scalfa’s Edmand opinicn,

_ With due regard for the uncertainty of {orecusting the outcome of Supreme
Court' rulings in separation of powers cuses, and recognizing that the issue is
not fee from doubt, we belicve, based upon the Significant alterstion in the
Court’s rationale for the basis of the Appointment Clause in Edmand from that
of Freytusg, and the changed cowaposition of the Court since the Freytag ruling,
that it that & reviewing court may well find that the IRS Oversight Roard is a
“head of a department’ capable of appointing an inferior officer, and that the
Proposed commissioner is an inferior officer.
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