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LETTER OF TRANSMITTAL 

JOINT OOMMITTEE ON INTERNAL REVENUE TAXATION, 
Washington, D.O., January 31, 1962. 

The Speaker of the House of Representatives. 
SIR: Pursuant to section 4(b) of Public Law 86-89 (73 Stat.), 211 

(1959), as amended by Public Law 87-4 and Public Law 87-55, I 
have the honor to sublnit a report by the Joint Oommittee on Internal 
Revenue Taxation dated January 31, 1962, concerning the Renegotia­
tion Act of 1951, as amended. 

Very respectfully, 
HARRY F. BYRD, 

Chairman. 
m 





REPORT ON THE RENEGOTIATION ACT OF 1951 

JANUARY 31, 1962. 
Section 4(b) of Public Law 86-89, as amended by Public Laws 87-4 

and 87-55, directed the Joint Committee on Internal Revenue Taxa­
tion "to make a full and complete study of the Renegotiation Act of 
1951, as amended, and of the policies and practices of the Renegotia­
tion Board," and directed the committee to report to the Senate and 
to the House of Representatives, not later than January 31, 1962, 
"the results of the study * * * together with such recommendations 
as it deems necessary or desirable." 

Pursuant to this directive, the joint committee caused its staff to 
make a study of renegotiation and to submit the results thereof. The 
staff study of renegotiation is attached hereto. 

Section 2-B of the attached staff study contains the staff recom­
mendation concerning the Renegotiation Act of 1951. The Joint 
Committee on Internal Revenue Taxation concurs in, and hereby 
adopts as its recommendation, the staff recommendation that the 
Renegotiation Act of 1951 be extended for 2 years, that is, until· 
June 30, 1964. The staff study attached is being submitted for the 
information of the Congress, and the committee has taken no action 
thereon (except for adoption of the recommendation just referred to.) 

HARRY F. BYRD, 
Chairman, Joint Committee on Internal Revenue Taxation. 
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INTRODUCTION 

This document has been prepared by the staff of the Joint Com­
mittee on Internal Revenue Taxation to assist the committee in 
making the report on renegotiation directed by section 4(b) of Public 
Law 86-89 (73 Stat. 211 (1959)). Section 4(b) directed the com­
mittee "to make a full and complete study of the Renegotiation Act 
of 1951, as amended, and of the policies and practices of the Renego­
tiation Board", and directed the committee to report to the Senate 
and the House of Representatives, not later than 11arch 31, 1961, 
"the results of the study * * * together with such recommendation 
as it deems necessary or desirable." 

Public Law 87-4, approved March 22, 1961, amended section 4(b) 
to extend the date for submission of the report to June 30, 1961. 
Public Law 87-55, approved June 21, 1961, further amended section 
4(b) to extend the date for submission of the report to January 31, 
1962. This latter extension of time for submission of the report was 
made at the request of the Chairman of the Renegotiation Board for 
the reasons stated in his letter of May 31, 1961. The letter referred 
to is set forth in Senate Report No. 362 (87th Cong., 1st sess.), 
accompanying House Joint Resolution 437. 

For purposes of making this study of renegotiation, the staff, during 
the latter part of 1960 and the first part of 1961, collected materials 
from, and solicited the views of, contractors, Government agencies 
concerned, and others interested in renegotiation. On November 23, 
1960, the staff issued a press release, calling attention to the study 
directed by the statute and inviting all interested persons to submit 
their views in writing. In response to this invitatioq, the staff 
received a large nUlllber of written statenlents fronl contractors, and 
organizations representing contractor8. After receiving these written 
statements, the staff conducted a series of conferences during the early 
part of 1961 with representatives of contractors who had submitted 
wri tten s ta tern en ts. 

The staff also directed letters to each of the Government depart­
ments named in the act, to the Renegotiation Board, and to other 
agencies concerned with the act, soliciting their views regarding 
extension and amendment of the act. In addition, requests for infor­
mation on various matters arising in connection with the study were 
submitted to the various Government agencies. Conferences were 
also held from time to time with representatives of the various 
Government agencies. 

The staff also received information from and held conferences with 
persons, such as professors, former employees of the Board, etc. , who 
appeared as representatives of neither contractors nor the Government. 

The staff also initiated a number of surveys for the collection of data 
with regard to various matters involved in preparation of the report. 

Public Law 86-89, which directed the study of renegotintion, also 
directed the Senate Armed Services Committee and the House Armed 
Services Committee "to make full and complete studies of the pro-
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x INTRODUCTION 

curemell t policies and practiccs of the Department of Defense, the 
D(\pnrtIlH'Ilt of the Air 11'orce, the Departlllell t. of the Army and the 
Dcpnrtmcnt of t.he Navy." It further provided thnt "Such studies 
slinll include an eXHmination of the cxperience of such Departments in 
the lIse of vHriolls methods of procurement. and types of contractual 
instruments, with particular regard to the effectiveness thereof in 
Hchieving reHsonable costs, prices, and profits." The law directed 
eHcll of those committees to report to its House , not In tel' than Sep­
tembcr 30, 1960, "the results of the study * * * together with such 
recommendations as it deems necessary or desirable." 

T he reports on procurement made pursuant to section 4(a) by the 
House Armed Services Committee and the Senate Armed Services 
Committee are found in House Report 1959 (86th Cong. , 2d sess.) 
nnd Senate Report 1900 (86th Cong., 2d sess.). ~Iaterinls compiled 
in conllection with the study preceding the Senate report on procure­
ment are contained in (1) hearings before the Procurement Subcom­
mittee of the Senate Committee on Armed Services (86th Cong., 2d 
sess.), part 1 (Feb. 8 and 9, 1960) alld part 2 (~ray 23, 24, and 
31, 1960); and (2) hearings on S. 500, S. 1383, and S. 1875 before a 
subcommittee of the Senate Committee on Armed SenTices (86th 
Cong., 1st sess.), July 13-31, 1959. ~1aterinls compiled in connection 
with the study preceding the House report on procurement are con­
tained in "Hearings Pursuant to Section 4 of Public Law 86-89," 
before a special subcommittee of the House Committee on Armed 
Services (86th Cong., 2d sess.), April 25-29, l\1ay 2-31, and June 1-9, 
1960. These reports on procurement, as well as the related materials 
cited, have been made available to and used by the staff in preparing 
this study of renegotiation. 

The summary and conclusions of the report on procurement of the 
House Armed Services COlnmittee are set forth below. 

SUMMARY AND CONCLUSIONS 

We have indicated our dissatisfaction with negotiated procurement as a policy 
and practice. We have reviewed some of the pitfalls inherent in the process; and 
the unnecessary costs resulting from the lack of competition both as to price and 
product; and we have proposed amendments to the Armed Services Procurement 
Act in H.R. 12572 to tighten controls over procurement. 

We now come to consideration of whether any particular form of contract is 
more effective in the negotiating process. 

We have explained the various types of contracts being used. All but two are 
used in negotiation. 

We come to the firm conclusion that the results of Government contracting, as 
demonstrated in data and testimony as commented upon by the Comptroller 
General, raise grave questions as to whether or not the Government is coming out 
of the "negotiating" process as it should. 

We are disturbed by the heavy reliance necessarily placed on 'icost estimates" 
of the Government estimators. We do not attribute the obvious imbalance in 
results either to lack of effort or good will on the part of the Government negotia­
tors. But their effectiveness as shown in results is open to challenge. It is a 
reflection on the system in which they are required to perform their duties; and of 
the limitations upon their opportunities for needed information, rather than on 
personal intent. 

It has been clearly demonstrated that the cost-plus-fixed-fee contract in practice 
is a "high cost" operation. The disturbing factor is the increasing use of this 
type of contract. 

As to production contracts, of which there are three, the firm-fixed-price con­
tract is not in the largest segment of purchasing; but it is, nevertheless, the tried 
and p roven method ; and when backed up by statutory renegotiation, can be a 
useful price tool, as the evidence before us definitely indicates. 
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As to the other types of production contract!', (1) t.he price-redeterminable 
and (2) the fixed-price-incentive contracts, it would appear to us, that the price 
redeterminable contract offers probably the soundest and more exact approach to 
the problem because of its reliance upon audit rather than estimates. 

For all of these reasons, we do not believe that anyone form of contractual 
instrument preempts the field of "cost reductions" to the Government nor is one 
type more effective in producing "reasonable costs, prices, and profits" than any 
other. 

Each depends upon their judicious employment, in given circumstances. The 
cost-plus-fixed-fee contract and the fixed-price-incentive-type contracts are 
shrouded in the gravest doubts as to their effectiveness as contractual instruments. 

Our conclusion is that wider use of the firm-fixed-price contract and competition 
both as to source and price, offers the best possibility for cost reductions. 

It is for this reason that we reemphasize the importance of using advertised 
competitive contracting to a greater extent, not only in prime contracting, but in 
subcontracting to the extent that the Government can influence subcontracting. 

STATUTORY RENEGOTIATION 

The hearings and data which we present in this report along with our con­
clusions and recommendations, fully justify and require the continued application 
of the principle of statutory renegotiation. The high incidence of negotiated 
contracting which is dependent, exclusively in some instances, and heavily in 
others on "estimating" is fraught with dangerous possibilities of "unjust en­
richment" at public expense. 

What the President pointed out in 1948 has come true through force of many 
circumstances. There has been a concentration of production facilities in the 
hands of a relatively small production base in which the Government is heavily 
interested. This segment of industry, therefore, is the beneficiary of public 
necessity. Its position in relation to commercial enterprise and private taxpayers 
in the whole country, who support defense in equal measure demands that their 
fortuitous circumstances of position and place, shall not, by concentration of 
contracts produce excessive profits. 
. Therefore, the Renegotiation Act and the criteria set out in it are, and must 
remain, an integral part of the way of doing defense business for the foreseeable 
future. American companies and Americans generally recognize and accept the 
necessities of this situation as a matter of justice and public conscience. 

On the evidence before us and the record assembled, we make the following 
recommendations: 

1. That H.R. 12572 be passed; and 
2. That no special consideration or recognition for any particular type or 

types of contract in the achievement of "reasonable costs, prices and profits'" 
be allowed; and 

3. That the fixed-price-incentive type of contract contain the requirements 
set out in section (g) of H.R. 12572 to make it a more effective instrumentality 
for the Government; and 

4. That the Renegotiation Act of 1951 as amended, be made permanent 
law. 

Dated: June 22, 1960. 
CARL VINSON, Chairman, 
PAUL J. KILDAY, 
L. MENDEL RIVERS, 
RICHARD E. LANKFORD, 
GEORGE HUDDLESTON, Jr., 
TOBY MORRIS, 
LESLIE C. ARENDS, 
WILLIAl\l H. BATES, 
WILLIAM G. BRAY, 
FRANK C. OS:\lERS, Jr., 
FRANK J. BECKER, 

Special Subcommittee on Procurement Practices of the Department of Defense, 
of the Committee on Armed Services. 
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The findings and recommendations of the report on procurement 
of the Senate Armed Services committee arc set forth below. 

FINDINGS 

1. :\Iost, if not all, of the procurement problems in the Department of Defense 
can be solved administratively. 

2. All of the major contract types now in use have appropriate uses if applied 
in the circumstances in which their use is intended and if skillfully negotiated and 
administered. All of the major contract types now used can produce undesirable 
cost, price, or profit consequences if used inappropriately or if they are not care­
fully negotiated and administered. 

3. Indispensable prerequisities for formal advertising frequently do not exist 
in modern military procurement and, hence, some contracts must be negotiated. 
(These prerequisities are listed on p. 17 of this report.) 

4. Negotiation does not necessarily mean the absence of competition. The 
extent of the competition that may be obtained under each of the 17 exceptions 
varies in accordance with the nature of the exception. 

5. Procurement law does not retard the availability of advanced weapons 
systems. However, programing decisions and administration of the laws fre­
quently result in unnecessary delay. 

6. The volume of contemporary military procurement is such that authority 
to procure cannot be unduly centralized and some authority must be delegated. 

7. Complexities of contemporary military procurement are such that procure­
ment law cannot be so in flexible as to preclude exercise of judgment by procurement 
officials. In this area, as in so many areas of government, it is virtually impossible 
to legislate a requirement that good judgment be used. 

RECOMMENDATIONS 

I. THE PROCUREMENT REGULATIONS SHOULD BE AMENDED TO STATE AFFIRMATIVELY 
A PREFERENCE FOR FORMAL ADVERTISING WHENEVER THIS METHOD IS PRAC­
TICABLE 

The legislative history of existing procurement law manifests a congressional 
intent that the military departments use formal advertising in all procurements 
in which this method could reasonably be expected to give satisfactory results, 
even though circumstances might exist that would be sufficient to authorize 
negotiation under 1 or more of the 17 exceptions. Despite this obvious intent, 
neither the law nor the regUlation affirmatively expresses a preference for formal 
advertising. The committee recommends that the regUlations provide for the 
use of formal advertising in all cases in which this method is practicable, not­
withstanding the existence of an exception under which the procurement could 
be negotiated. 

II. THE REGULATION GOVERNING THE USE OF EXCEPTION 14 SHOULD BE REVISED 
TO MAKE CLEAR THAT USE OF THIS EXCEPTION SHOULD NOT BE FOUNDED ON 
AVOIDANCE OF DUPLICATION OF PRIVATE INVESTMENT UNLESS THIS DUPLICATION 
COULD BE SHOWN TO RESULT IN ADDITIONAL COST TO THE GOVERNMENT 

Under the caption "Analysis of Procurement Statistics," the use of exception 
14 has been explained. This exception cannot be used unless the Secretary 
determines that its use is for technical or special property that requirps a sub­
stantial initial investment or an extended period for manufacture and that pro­
curement by formal advertising may require duplication of investment or prep­
aration already made or would unduly delay the procurement of that property. 

The bare words of this exception could leave the impression that contracts 
may be negotiated under it to avoid duplication of private rather than Govern­
ment investment. The committee believes that avoidance of private investment 
alone is insufficient to justify use of this exception unless it can be shown that 
formal advertising is likely to result in additional cost to the Government. 
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III. THE REGULATION COVERING THE CONDUCT OF NEGOTIATIONS SHOULD BE 
CHANGED TO EXPAND THE REQUIREMENT FOR DISCUSSIONS WITH OFFERORS 
UNDER NEGOTIATED PROCUREMENTS 

Under the caption "Negotiation Procedure," it has been pointed out that in a 
negotiated procurement, the procurement regulation now provides that where 
one offeror submits a proposal that is clearly and substantially more advantageous 
to the Government, negotiations may be conducted with that offeror only. 

The committee recommends that the regulations in this area be modified to 
require, with certain exceptions, that oral or written discussions be had with all 
responsible offerors who submit proposals within a competitive range. Ex­
cepted from this requirement would be procurements involving not more than 
$2,500, those in which prices or rates are fixed by law or regulations, those in 
which time of delivery will not permit such discussions, those involving authorized 
set-aside programs, and those in which it can be clearly shown that adequate 
competition or prior-cost experience is likely to produce reasonable prices without 
such discussions. In the latter exception, the request for proposals should notify 
all offerors of the possibility that the award may be made without discussion. 
If discussions are unnecessary in the ordinary case, it is difficult to understand 
that the procurement could not have been accomplished by formal advertising. 
At the same time, the committee recognizes that an inflexible requirement for 
discussions with all offerors could encourage the offerors to pad their initial 
proposals and not to quote their best prices first. 

IV. THE REGULATION ON INCENTIVE CONTRACTS SHOULD BE AMENDED TO RE­
QUIRE A CONTRACTUAL PROVISION PERMITTING ADJUSTMENT OF THE TARGET 
COST TO EXCLUDE ANY AMOUNTS BY WHICH THE TARGET COST WAS INCREASED 
BECAUSE OF INACCURATE, INCOMPLETE, OR OUT-OF-DATE COST DATA SUBMITTED 
BY THE CONTRACTOR 

Under the discussion of "Fixed-price incentive contracts," this report has in­
dicated that contracts of this type involve the negotiation of a target cost and a 
profit formula under which the contractor benefits if he performs the contract 
for less than the target cost. The report also indicates that if the target cost is 
unrealistic, the contractor may receive profits under the sharing formula that are 
not a result of his efficiency but of an inflated target cost. After the General 
Accounting Office submitted several reports to the Congress on cases iiJ. which 
contractors received unwarranted profits because the cost data used in establish­
ing target cost were inaccurate, incomplete, or out of date, the Department of 
Defense amended the regulations to require certificates of cost. 'Willful execu­
tion of a false certificate makes the contractor subject to criminal penalties, in­
cluding imprisonment. 

The committee believes that, in addition to this safeguard, the contract itself 
should contain a provision permitting adjustment to exclude profit consequences 
based on inaccurate, incomplete, or out-of-date information furnished by the 
contractor. 

V. THE PROCUREMENT REGULATIONS SHOULD BE AMENDED TO REQUIRE MORE 
SPECIFIC DETERMINATIONS AND FINDINGS 

The law now requires certain determinations and findings before negotiation 
exceptions 11 through 16 may be used, before cost, cost-plus-fixed-fee, or incen­
tive contracts may be used, and before advance payments may be made. 

The General Accounting Office informed the committee that its review of 
these findings and determinations has disclosed that they tend to be brief and 
stereotyped, and that they do not provide enough information to show the factors 
upon which the decisions were based. The committee recommends that these 
determinations be made more explicit and that they set out enough facts and 
circumstances to justify clearly the determination or finding. 

VI. THE REGULATIONS SHOULD BE EXPANDED TO INCLUDE A REQUIREMENT FOR 
WRITTEN FINDINGS BEFORE CERTAIN OF THE EXCEPTIONS MAY BE USED TO 
NEGOTIATE CONTRACTS 

Exceptions 11 through 16 may not be used until after the Secretary makes the 
determinations and findings required in those exceptions. The other authorities 
for negotiating contracts do not depend on any finding. 
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Thl' cOlllmittee recoBlInends thnt the lJepartment make appropriate changes 
in the rl'gulations to provide that Exceptions 2, 7, 8, 10, and 12 may not be llsed 
for negotiating contracts llnlc:;s there has been a written finding clearly indicating 
that the lise of formal advcrtising would be impracticable. This requirement 
should abo apply before Exception 11 may be llsed for negotiating contracts for 
property or supplies w:ied in connection with research and development. 

Some of the 17 exceptions are intended for use in circulllstances whcf(' it is st'lf­
l'\'idcnt that formal advcrthiing b impracticable. In other cases, thc existence 
of an authority to negotiate does not necessarily mean that it is impracticable to 
procure by formal advertising. This recommendation is intended to apply to 
those exceptions in which exi:;tence of an authority to negotiate is not, in itself, 
a.dequate justification for not procurillg by formal advertising. This expanded 
requiremcnt for finding::; would apply ill the following circumstances: 

Exception 2 (where the public exigency will not permit the delay incident 
to ad vertising) ; 

Exception 7 (whcre the purchase or contract is for medicinc or medical 
supplies) ; 

Exception 8 (where the purchase or contract is for property for authorized 
resale; 

Exception 10 (where til(' purchase or contract is for property or services 
for which it is impracticable to obtain competition); 

Exception 11 (where the purchase or contract is for property or services 
in connection with experimental, developmental, or research work) ; 

Exception 12 (where the purcha:;e or contract is for property or services 
of a classified nature). 

The expanded requirement would apply only to the part of Exception 11 re­
lating to the acquisition of property or supplies. 

VII. THE DEPARTMENTS SHOUI ... D CONTINUE THEIR EFFORTS TO DEVELOP ADEQUATE 
SPECIFICATlONS AND TO USE THOSE THAT HAVE BEEN DEVELOPED IN AN ATTEl\IPT 
TO MAKE PRACTICAL MORE PROCUREl\IENT BY FORMAL ADVERTISING 

VIII. THE DEPARTMENTS AND PRIME CONTRACTORS SHOULD CONTINUE EFFORTS TO 
PUBLICIZE THE PROSPECTIVE AWARDING OF SUBCONTRACTS IN AN ATTEl\IPT TO 
SECURE MORE COMPETITlON 

Prime contracts that may result in awards in excess of $10,000 are, with certain 
exceptions, published by the Department of Commerce in the "Synopsis of U.S. 
Government Proposed Procurements, Sales, and Contract Awards." Similar 
publication of proposed subcontracts may be impractical because of the number of 
such contracts. The committee expresses the hope, however, that the depart­
ments and the contractors may evolve a system that will permit broader notice of 
proposed subcontracts without imposing an unacceptable delay or burden of 
paperwork. 

IX. THE DEPARTMENTS SHOULD CONTINUE THE EMPHASIS THAT IS BEING PLACED 
ON THE TRAINING OF PROCUREMENT PERSONNEL 

(These recommendations have been forwarded to the Department of Defense 
with a request that the committee be furnished a report in January of 1961 on 
the extent to which the recommendations have been implemented. Pending re­
ceipt of a report on the extent to which the recommendations for changes in the 
regulations are implemented, the Committee is making no legislative recom­
mendations at this time.) 
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SECTION 1. OUTLINE AND BRIEF HISTORY OF 
RENEGOTIATION 

A. OUTLINE OF RENEGOTIATION 

Renegotiation is concerned with problems in the pricing of Govern­
ment procurements. Specifically, it is a process in which the Govern­
ment may require a contractor to refund that portion of profits on 
Government contracts or related subcontracts which it determines to 
be "excessive." 

As it stands under the 1951 act as amended to date, renegotiation 
is a process in which the Government, acting througb an independent 
establishment caned the Renegotiation Board, may require a con­
tractor to refund to the Treasury that portion of profits received or 
accrued in a fiscal year (or such other period as may be fixed by 
mutual agreeme~t) on contracts with Government departments named 
in the act, or on related subcontracts, which are determined by the 
Board (or redetermined by the Tax Court) to be "excessive." 

Under the 1951 act, the renegotiation authority is vested in an 
independent establishment in the executive branch of the Govern­
ment, consisting of five members appointed by the President by 
and with the advice and consent of the Senate. The Secretaries of 
the Army, Navy, and Air Force (subject to the approval of the 
Secretary of Defense) and the Administrator of General Services, 
each recommend to the President for his consideration one person 
from civilian life to serve as a member of the Board. The President 
a.ppoints one member to serve as Chairman. Pursuant to authority 
vested in it to delegate its powers, functions, and duties, the Boa.rd 
has established regional boards, now three in number, located in New' 
York, Detroit, and Los Angeles. Each regional board is composed 
of a chairman and addition~l board members appointed by the 
chairman of the statutory board. 

The act applies to all receipts and accruals under contracts with 
Government departments named in the act, and under related sub­
contracts, except those attributable to contracts specifically exempted 
from the act under section 106 and those to which the act is not 
applicable by virtue of the fact that they are bplow the lllinimum 
amoun t or "floor" specified in section 105 (f) . 

The renegotiation process is required to be conducted not with 
respect to an individual contract placed by a particular procuremen t 
agency, but with respect to all amounts received or accrued by a 
contractor during a fiscal year (or such other period as may be fixed 
by mutual agreement) under contracts (and related subcontracts) 
with all Government departments subject to the act- i.e., on an 
"aggregate" or "fiscal-year" basis, and not on a "contract-by-con­
tract" basis. 

The process prescribed by the act for determining excessive profits 
requires (1) that th~ contractor or group of contractors to be renc-

1 
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2 REPOHT ON THE RENEGOTIATION ACT OF 1951 

(rotillted Iw dl'tl' l'lllilH'd, (2) that the fiscal-year or othrr accounting 
period . Hilt! thr method of nccounting, to be used for renegotiation he 
fixrd (:~) that sales, costs , and profits be drtrrmined and segregated 
itS b(:t W('('11 renegotiable and llonrenegotiable business, and (4) that u 
detprminn tion be made, by application of the stn,tutory factors, of 
t It(' amo unt of such renegotiable profits which are" excessive profits." 

T he procedure estnblished b.\T the act for the handling of renego­
tiation cnses requires that there first be an administrative proceeding 
befo l'r t he Board in which a determination of excessive profits is made 
either by agreement between the contractor and the Board or by 
unilateral order of the Board. Pursuant to the act, the functions 
exercisrd b~~ the Board are excluded from operation of the Adminis­
trative Procedure Act (except as to the requirmnents of sec. 3 thereof, 
relating to publication of rules, orders, etc.). 

Under the act, any contractor (or subcontractor) with respect to 
whom the Renegotiation Board has entered an order determining 
excessive profits may, within 90 days from the date of mailing of the 
notice of the order of the Board, file a petition with the Tax Court of 
the United States for a redetermination of the anlount of such ex­
cessive profits. l In this proceeding, the Tax Court is authorized to 
determine t.he amount of excessive profits in an amount less than, 
equal to, or greater than that determined by the Board.2 

The proceeding before the Tax Court is required by the act not to 
"be treated as a proceeding to review the determination of the Board," 
but to be "treated as a proceeding de novo." 3 The Tax Court, 
however, holds that under its rules of practice the burden is upon the 
~ontractor to prove that the Board's determination is erroneous.4 

The rule of practice applied by the Tax Court to place the burden 
of proof upon the contractor is now contained in rule 32, which 
reads as follows: 

The burden of proof shall be upon the petitioner, except 
as otherwise provided by statute, and except that in respect 
of any new matter pleaded in his answer, it shall be upon the 
respondent. 

Consistent with this position, the Tax Court has also adopted a rule 
which requires the contractor in his petition (1) to state the amount of 
excessive profits determined by the Board, (2) to make "clear and 
concise assignments of each and every error which the petitioner 
alleges to have been committed by the Board," (3) to make "clear 
and concise * * * statements of the facts upon which the petition 
relies as sustaining assignments of error," and (4) to attach any state­
ment furnished him by the Board "setting forth the facts upon which 
the determination of excessive profits was based and the reasons for 
such determination * * *." 5 The Tax Court has also adopted a 
rule, applicable to renegotiation cases,6 which provides that "failure 
to adduce evidence in support of the material facts alleged by the 
party having the burden of proof and decided by his adversary, may 
be ground for dismissal." 7 

1 § 108. 
2 l d. 
3£d. 
• Cohen v. Secretary of War, 7 T.O. 1002 (1946). 
Old. 
6 Rule 64. Rule 64 provides that, "Except as otherwise prescribed by this rme, cm~es for the redetermi­

nation of excessive profits under the Renegotiation Acts shall be governed by the exIsting rul~s of practice 
before this court." 

; Rule 31 (g) . 
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For the eonduct of renegotiation proceedings , the act 8 confers upon 
the Tax Court "the same powers and duties ," insofar as applicable, 
as iL has by virtue of certain sections of the Internal Revenue Code 9 
for purposes of tax cases. Thus, renegotiation proceedings of the Tax 
Court and its divisions are required to be conducted "in accordance 
with such rules of practice and procedure (other than rules of evidence) 
as the Tax Court may prescribe and in accordance with the rules of 
evidence applicable in trials without a jury in the U.S. District Court 
of the District of Columbia." 10 Further, the Tax Court is authorized 
to designate an attorney to act as a commissioner in a particular 
case. l1 Pursuant to this authorization, the Tax Court has employed 
commissioners in renegotiation cases to conduct hearings and to make 
proposed findings of fact in renegotiation cases. 12 

The Tax Court is also authorized to use a "division" of the court, 
consisting of one or more judges thereof,t3 in connection with proceed­
ings in renegotiation cases. Such a division is authorized to heal' 
any proceeding in connection with a renegotiation case. 14 If an 
opportunity to be heard is given before such a division, neither party 
is entitled to be heard by the Tax Court upon review, except upon a 
specific order of the chief judge.15 The report of any determination 
which is made by a division and which constitutes its "final disposition 
of the proceeding" in a renegotiation case, becomes the report of the 
Tax Court within 30 days after the report by the division, "unless 
within such period the chief judge has directed that such report shall 
be reviewed by the Tax Court." 16 The practice actually followed by 
the court with respect to the use of divisions for the handling of 
renegotiation cases is to assign each case to a one-judge division for 
decision, to have it revievved by the chief judge, and if the chief 
judge so determines, to refer the report of the individual judge to the 
full court of 16 judges for its review. 

All reports of the Tax Court and all evidence received by the Tax 
Court and its divisions are required to be public records open to the 
inspection of the publicY Furthermore, the Tax Court is require~ 
to publish the reports of its decisions in renegotiation cases.18 

The act also provides that "the functions exercised under [the act] 
shall be excluded from the operation of the Administrative Procedure 
Act, except as to the requirements of section 3 thereof." 19 Since 
the functions of the Tax Court are presumably" functions exercised 
under the act," Tax Court proceedings in renegotiation cases ap­
parently are excluded from operation of the Administra.tive Procedure 
Act, except as to the requirements of section 3 t,hereof (relating to 
notification of rulemaking, etc.).20 

8 § lOS. 
o These sectiom, as they appear in the Internal Revenue Code of 1954, are sees. 7451 (relating to fee for 

fiUng petition), 7453 (relating to rules of practice and procedure and evidence) , 7455 (relating to service of 
process), 7456 (a) and (c) (relating to administration of oaths and procurement of testimony), 7457(a) (rela t­
ing to witnesses' fees), 745R (relating to hearings), 7459 (a) (relating to reports and deci~ions), 74r.O (relat in!! to 
provisions of special application to division~) , 7461 (relating to puhlicity of proceellings) , and 7462 (re l a til1~ 
to publication of reports). 

10 LR.C., § 7453. 
II I.R.C., § 74!i6(c). 
I~ Tax Court rule 4S. 
13 I.R.C., § 7444(c). 
II I.R.C., § 74oo(a). 
U I.R.C., § 7458. 
16 I.R.C .• § 74no(b). 
17 I.R. C., § 7461. 
16 I.R.C., § 74()2. 
10 § 111. 
20 60 Stat. 237. 
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Section 108 of the 1951 act, like provisions in the 1943 act, yests 
the Tax Court with "exclusive jurisdiction * * * to finally determine 
the amount * * * of excessive profits" and provides that "such 
det ermination shall not be reviewed or redetermined by any court or 
agency." 

Section 108A , added by amendments made in 1956/1 provides that 
the decision of the Tax Court under section 108 of the act "may, 
to the extent subject to review, be reviewed by" certain specified 
courts of appeal. The committee reports accompanying the legisla­
tion which added section 108A indicate that Congress, in adding that 
section, did not intend to change the scope of review of Tax Court 
decisions in renegotiation cases, but merely intended to broaden the 
venue in order to relieve contractors of the unnecessary expense and 
travel required in pursuing appeals in the U.S. Court of Appeals for 
the District of Columbia, which then appeared to be the only court 
in which review could be had. 22 

B. BRIEF HISTORY OF RENEGOTIATION 

Renegotiation, as it stands under the 1951 act, is an outgrowth of 
several earlier renegotiation statutes and of numerous amendments 
both to those statutes and to the 1951 act. The first renegotiation 
statute, generally known as the Renegotiation Act of 1942, was enacted 
during \Vorld vVar II on April 28, 1942.1 Under this act, renegotiation 
was conducted on a contract-by-contract basis by procurement offi­
cials of the departments concerned. The 1942 act was amended by 
amendments Inade in October 1942/ which placed renegotiation on 
a fiscal-year basis, and by amendments made in July 1943, which 
extended the application of the act.3 

The 1942 act was amended and extended by the Renegotiation Act 
of 1943, which was enacted on February 25, 1944, as part of the 
Revenue Act of 1943.4 The 1943 act amendments provided the factors 
to be taken into consideration in determining excessive profits, pro­
vided for the de novo redetermination proceeding before the Tax 
Court, and extended the renegotiation authority to December 31, 
1944, giving the President authority to extend it beyond that date. 
The President exercised his authority to extend the act, extending it 
to DeceInber 31, 1945.5 

There was no renegotiation authority applicable to profits attribut­
able to performance during the years 1945 and 1946. 

On May 21, 1948, the Renegotiation Act of 1948 was enacted, 
effective with respect to fiscal years ending after June 30, 1948.6 As 
first enacted, the 1948 act was applicable principally to certain Air 
Force contracts for aircraft procurement. Later in 1948, however, 
the act was amended to authorize the Secretary of Defense to extend 
it to other contracts 7 and subsequent amendments made the act 

21 70 Stat. 786 (1956). 
22 H. Rept. 2549, 8·ith Cong., 2d sess. (accompanying H.R. 11947), P. 25. 
1 § 403 of the Sixth Supplemental National Defense Appropriation Act, 56 Stat. 245, as amended, 50 U.S.C. 

App. § 1191 et seq. (1946). 
2 Revenue Act of 1942, § 801,56 Stat. 982. 
357 Stat. 347,564 (1943), 50 U.S.C. App. § 1191 (Supp.1952). 
458 Stat. (1944) 78; 50 U.S.C. App. § 1191 (1946). 
s Proclamation 2631, 9 F.R. 13,739 (1945), at which time the act terminated. 
e Supplemental National Defense Appropriation Act of 1948,62 Stat. 259 (1948); 50 U.S.C. App. § 1193 

(SUPp.1952). 
7 Second Deficiency Appropriations Act, § 401,62 Stat. 1049 (1948). 
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applicable to all negotiated Department of Defense contracts entered 
into during the Government fiscal years 1950 and 1951.8 Adminis­
tration of the 1948 act was placed under the Secretary of Defense, who 
established departmental renegotiation boards which were subject to 
review by the Military Renegotiation and Review Board, and was 
based largely on the World War II statute and procedures. 

The Renegotiation Act of 1951 was enacted on 11arch 23, 1951,9 
upon the outbreak of I(orean hostilities, and granted renegotiation 
authority effective with respect to amounts received or accrued on or 
after January 1, 1951, for a period of about 3 years, or until December 
31, 1953. 

On September 1, 1954, 8 months after the act had expired, the 1951 
act was amended and extended for 1 year from its expiration date,or 
until December 31, 1954.10 These amendments raised the "floor," 
or minimum amount renegotiable under the act, from $250,000 to 
$500,000; 11 enlarged the exemption for contracts not connected with 
the national defense; 12 modified the partial exemption for sales of 
durable productive equipment; 13 provided an exemption for stand­
ard commercial articles; 14 modified the exemption for contracts with 
common carriers for transportation; 15 and made certain other 
changes. 16 

On August 3, 1955, about 7 months after the act had expired, the 
1951 act was again amended and extended for a period of 2 years 
from its expiration date, or until December 31, 1956,17 These amend­
ments broadened the provisions suspending the profit limitations of 
the Vinson-Trammell and Merchant Marine Acts to suspend those 
limitations where the sales were exempt under the standard com­
mercial article exemption; 18 broadened the standard comnlercial ar­
ticle exemption to include standard commercial services; 19 added an 
exemption for certain construction contracts let by competitive bid­
ding; 20 further modified the exemption for sales of durable productive 
equipment; 21 and directed a complete study of the act. 22 

On August 1, 1956, the 1951 act was extensively amended aI?-d 
further extended for a period of 2 years, or until December 31, 195~.23 
These amendments modified the termination provisions; 24 narrowed 
the departments whose contracts are subject to the act; 25 provided 
for a 2-year carryforward of losses on renegot.iable business; 26 modified 
the filing requirements and the periods of limitation; 27 raised the 
"floor" from $500,000 to $1 million; 28 modified the provisions relating 
to computation, for purposes of the "floor," of the aggregate amounts 

8 National Military Establishment Appropriations Act, 1950, § 622,63 Stat. 1021 (1949); General Appro· 
priations Act, 1951, § 618,64 Stat. 754 (1950). 

v 65 Stat. 7 (1951), 50 U.S.C. App. § 1211-33 (Supp. 1952). 
10 66 Stat. 1116 (1954), 
II Id., § 2. 
12 Id., § 3. 
u Id., § 4. 
14 Id., § 5. 
IS Id., § 6. 
u Id., §§ 7 and 8. 
17 69 Stat. 447 (1955). 
19 Id., § 2. 
IV Id., § 3. 
20 Id., § 4. 
21 Id., § 5. 
22 Id., § 6. 
23 iO Stat. 786 (1956). 
21 Id., § 2. 
25 Id., § 3. 
251d., § 4. 
27 1d., ,5. 
29 Id., § 6. 
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l'('cC'i Yt'd fro m persons under common cOlltrol, etc.; 29 mad(' tcclmirnl 
nnu'lldml'llts to the mandatory exemption for certain subcontrads 
rl'ln tNl to ('on tracts exempt. from the act; 30 substantially modified the 
exemption for standard commercial art ides and services; 31 made the 
ci\'i l spI'yi('e la'ws and regulations applicable to Board personnel; 32 
modified the prO\TisiollS relating to the circumstances under which 
the filing of a petition with the Tax Court would operate to stay 
eXl'cution of an order of the Board; 33 broadened the venue for appeals 
to circui t courts from Tax Court decisions in renegotiation cases; 34 
modified the provisions relating to prosecution of claims against the 
Vnited States by former employees of the Board, etc.; 35 and instituted 
a requirement that the Board file annuaJ reports of its activities with 
CongrC'ss.36 

On September 6, 1958, the act was amended to bring the National 
Aeronautics and Space Administration under its coverage and was 
ext ended for a period of 6 months, or until June 30, 1959. 37 

On July 13, 1959, the act was last mnended and extended for a 
period of 3 years, or until June 30, 1962.38 These amendments ex­
tended the period for carryforward of losses from 2 to 5 years; 39 

increased the compensation of the General Counsel of the Board;40 
and directed a study of procurement policies and practices, as well as 
this study of renegotiation. 41 

29 rd., § 7. 
30 rd., § 8. 
31 rd., § 9. 
32 rd., § 10. 
33 rd., § 11. 
3, rd., § 12. 
35 Id., § 13. 
36 Id., § 14. 
37 72 Stat. 1789 (1958). 
3S 73 Stat. 210 (1959). 
39 Id., § 2. 
40 Id., § 3. 
41 rd., § 4. 



SECTION 2. SHOULD RENEGOTIATION BE CONTINUED? 

A. ADMINISTRATION VIEWS 

1. President's budget message.-The President, in his budget message 
which was submitted to the Congress on January 18, 1962, made the 
following statement with regard to the continuation of renegotiatioll: 
The Renegotiation Act, which provides for the recapture of excessive profits on 
certain Government contracts, expires on June 30, 1962. An extension of this 
legislation is being proposed. 

2. Renegotiation Board.-The Renegotiation Board in identical 
letters dated January 22, 1962, to the President of the Senate and to 
the Speaker of the House, made the following statement with respect 
to continuation of the Renegotiation Act: 

Forwarded herewith and recommended for enactment is a draft of legislation 
to extend the Renegotiation Act of 1951. 

The President's budget, transmitted to the Congress on January 18, 1962, 
states on page 100: "The Renegotiation Act, ,vhich provides for the recapture 
of excess profits on certain Government contracts, expires on June 30, 1962. An 
extension of this legislation is being proposed." The proposed lpgislation is 
transmitted pursuant to this recommendation. The Bureau of the Budget has 
advised that there is no objection to the submission of this legislation to the 
Congress, and that enactment thereof is in accord with the program of tlw 
President. 

The proposed legislation would amend section 102(c) (1) of the Renegotiation 
Act of 1951, as amended (50 U.S.C. App. 1212(c)(1», to extend the act for 4 
years, through June 30, 1966. 

The purpose of statutory renegotiation is to eliminate excessiye profitf' from 
defense contracts and subcontracts. For some years past the defense procure­
ment program has involved, and for the foreseeable future is likely to continue 
to involve, the expenditure of vast sums of money for the purchase of many 
different type5 of weapons and related materials, including highly specialized 
items, many of unprecedented nature because of the rapid technological changes 
and developments in the aircraft, missile, and space fields. In such procmement, 
past production and cost experience is not always available for forecasting ac­
curately the costs of such items. Hence, pricing policies and contracting tech­
niques of the Department of Defense and other procuring agencies cannot in all 
cases guarantee against excessive profits. The renegotiation law is designed to 
provide this safeguard. It has also helped to bring about closer pricing, and has 
proved particularly effective in the subcontracting areas where maintenance of 
pricing controls is extremely difficult. 

For the fiscal year 1962, it is estimated that expenditures for national defense 
will aggregate approximately $51.2 billion; and for the fiscal year 196:~, it is 
estimated that such expenditures will be greater. Approximately one-hnlf of 
such expenditures will be for the procurement of goods and seryices. In yiew of 
the nature and amount of such procurement, and the cost uncertainties attendant 
thereon, it is recommended that the renegotiation authority be continued for an 
additional 4 years. 

The enactment of this proposal would result in indeterminable saYings to the 
Government. 

Sincerely yours, 
(Signed) 

One enclosure: Draft bill. 

Lawrence E. Hart"'ig, 
LA "'RENeE E. HARTWIG, 

Chairman. 

7 



8 REPORT ON THE RENEGOTIATION ACT OF 1951 

A BILL To extend the Renegotiation Act of 1951 

B e it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

Section 102(c)(1) of the Renegot.iation Act of 11)51, as amended (50 U.S.C. 
App. Sec. 1212(c)(1) I is amended by striking out "June 30, 1962" and inserting 
in lieu thereof "June 30, 1966". 

3. General Services Administration.-The General Services Adminis­
tration, by letter dated January 19, 1961, advised as follows with 
respect to application of the Renegotiation Act to contracts placed 
by it: 

1\10st GSA eontrncts are exempted from the subject act, 
under its provisions and related regulations of the Renego· 
tiation Board. GSA contracts having a direct connection 
with national defense may, however, be subject to the act. 

'Ve believe the present act, as implemented, reflects the 
proper status for Inost GSA contracts in view of the hasic 
purposes of the nct. As to the few contracts which we enter 
into, to which renegotiation is applicable, it is our l'ecom­
nlendation that such applicability be continued. 

The General Services Administration, in a letter dated March 29, 
1961, also made the following further statements in this regard: 

The reason for having recommended in our letter of 
January 19, 19G1, that the Renegotiation Act be continued 
in its present form, is that we believe it to be in the Govern­
ment's best interest for many contracts to be subject to 
renegotiation to assure that excessive overcharges are not 
made. However, it should be pointed out that the act's 
impact on GSA's buying for its own account is comparatively 
slight. 

We believe our knowledge of past procurement and careful 
checks of bidders' confidential data afford adequate safe­
guards against overpricing, but the existence of the Renego ... 
tiation Act operates as a deterrent against sharp practices 
on a contra-ctor's part, and also will permit relief in the cases 
where our analysis of the price situation proves to be 
inadequate. 

Information furnished by the General Services with respect to con­
tracts placed by it is set forth in Appendix G. 

Information furnished by the General Services Administration dis­
closes that except in fiscal years 1957 and 1958, 100 percent of the 
dollar amount of contracts placed by it during the fiscal years 1956 
through 1960 were on a firm fixed-price contract basis. In the fiscal 
year 1957, 1 percent of the dollar amount of contracts placed was 
placed on a cost-plus-fixed-fee basis, and in fiscal year 1958, 4 percent 
of the dollar volume was placed on a cost-plus-fixed-fee basis. The 
GSA has stated, with respect to the relatively few contracts placed by 
it on which there was no prior cost or production experience, that 
substantially accurate initial pricing information is believed to have 
been obtained in spite of the absence of such prior production experi­
ence and cost data. The GSA is further of the opinion that its knowl­
edge of past procurement, its careful checks of bidders' confidential 
data, and periodic audits of contractors' records, affords adequate 
safeguards against overpricing. The information furnished by GSA 
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also discloses that the types of products and seryices procured by it 
wIder contracts ,vhich are subject to renegotiation are clearly not in 
the nature of novel and complex defense items. 

4. National Aeronautics and Space Administration.-The National 
Aeronautics and Space Administration, by letter dated March 7, 1961, 
advised as follows with respect to application of the Renegotiation 
Act to contracts placed by it: 

NASA engages extensively in contracting for research and 
development activities in the space field. Purchases and 
contracts for the 6-111onth period ending December 31, 1960, 
amounted to $340 million. Therefore, it would appear 
desirable that NASA contracts should be subject to the 
provisions of the Renegotiation Act, and that the expiration 
date of the act be extended. 

Information with respect to contracts placed by the K ational 
Aeronautics and Space Administration is set forth in Appendix F. 

The National Aeronautics and Space Administration states that 
since most of its procurements are for research and development relat­
ing to aeronautical and space activities with respect to which there is 
relatively little cost and production experience available, most of its 
contracts are placed on a cost-plus-fixed-fee basis. This raises the 
question of the extent to which overruns or underruns of estimated 
costs have occurred under such contracts. In this connection, NASA 
sblted that most of the major contracts placed by it since its establish­
ment are still active, and that consequently, information relating to 
the extent of overruns or underruns anel to the profit experience of 
contractors under those contracts is not yet available. However, 
based on the nature of the items procured as described in the informa­
tion furnished, it appears that those items are of the type cited by the 
proponents of the act as justification for its application. 

5. Atomic Energy Commission.-The Atomic Energy Commission 
submitted a letter, dated June 2, 1961, which reads as follows: 

Mr. COLIN F. STAM, 

u.s. ATOMIC ENERGY COMMISSION, 
Washington, D.C., J1tne 2, 1961. 

Chief of Staff, Joint Committee on Internal Revemte Taxation, 
Congress of the United States 

DEAR MR. STAM: This is in response to a letter of January 4, 1961, wherein you 
requested our views with respect to whether contracts made by the Atomic Energy 
Commission should continue to be subject to the Renegotiation Act. 

As stated in our report to you dated February 27, 1961, 83 to 88 percent of the 
total dollars under AEC prime contracts during the fiscal years 1956-60 were 
under cost-type contracts, which range from no fee to a maximum fee of 10 
percent of the estimated cost. Our fixed-price construction contracts, awarded 
through formal advertising, and ore concentrate contracts which account for a 
very substantial part of the remaining contracts, are exempt from renegotiation. 

The primary areas where the Renegotiation Act may have an impact on our 
program are: (1) A limited number of fixed-price contracts with sole source 
suppliers; and (2) fixed-price subcontracts placed by our cost-type contractors. 
In the first area we endeavor to insure reasonableness of price through cost and 
price analysis. In the second area we seek the same result by (1) careful review 
of cost-type contractors' procedures which emphasize the placing of subcontracts 
by competition; (2) requiring specific approval of such subcontracts when they 
exceed a specified dollar amount; and (3) periodic review and approval of cost­
type contractors' subcontracting operations. 

In view of the fact that the Renegotiation Act does not substantially affect 
our program, we defer to the views of those agencies which are substantially 
affected by the act. 
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Tht' Bureau of the Blldge t has advised that there b no objection to the pre­
~(, Iltation of this report from the i' tandpoint of the administration 's program. 

~i ll('f'rely yo urs, 
GLENN T. REABORG, Chairman. 

lnfol'lllatioll ,,-ith respect. to contracts placed by the Atomic Energy 
( 'o ll l1n1ssioll is set forth in Appelldix E. 

6. Federal Jlaritime Administration and Board.-The Federal ~Iari­
tillle Board adyised, b.Y letter dated ~Iarch 8,1961, that it "does not 
ohject to the contilluing application of the Renegotiation Act to its 
<,o llstruction-differell tial subsidy con tracts ." The Federal 11aritime 
Adm inistration a (h-isecI , b~' letter dated ~Inrch S, 1961 , that it "docs 
IIOt oh ject. to the continued appli('ation of the Renegotiation Act to 
its contracts. " 

Information concerning procurement activities of the Federal 
~raritime Adlnin1stration and Federal 1.faritime Board is set forth 
ill Appendix D. 

The profit experience of contractors under contracts placed by the 
Federal lvIaritime Administration and Board is indicated by the data 
in Appendix D. In the case of contracts for new construction and 
reconversion of ships awarded during the fiscal yeq,rs 1956 and 1957 
(and settled as of ~Inrch 21,19(1), the data in Appen<lix D shows that 
contractors incurred heavy losses and no profits. In the case of those 
contracts of this kind with respect to which settl~ment had not been 
made as of 1fa.rch 21, 1961, the Board and Administration have 
ndvised that it appears from their records that profit experience of 
contractors under contracts awarded in fiscal years 1958 and 1959 
will range from an estimated 5-percent loss to an estimated 5-percent 
profit. In the case of ship repair contracts placed by the Board and 
the Administration during the fiscal years 1956 through 1960, the 
data, in Appendix D also shows that contractors have experienced 
heavy losses or very low profits. 

The Board and Administration have also advised that in the case 
of contracts where estimated costs have been employed in initial 
pricing, an analysis of completed contracts reveals that actual costs 
myernm (i.e., exceed) estimated costs by 7.7 percent. 

From a revie,,- of the information submitted bv the Federal ~f~lritime 
BOHrd and1Iuritime Administration it is noted that, except for the COI1-
struct.ion of the XS Savannah, the development of a maritime gas­
cooled reac.tor, and the design of a hydrofoil, contracts placed by it nre 
not for products in the nature of novel and complex items sometimes 
cited b:v proponents of the act as justification for its application; that 
in terms of dollar vohune, 99.98 percent of the contracts are placed 
on a fixed-price type contract basis and in terms of numbers of actions, 
99.99 percent of the procurements are placed on a fixed-price contract 
basis ; and that the profit experience of contractors performing under 
contracts with the Federal 1,faritinle Board and Maritime Adminis­
tration have generally shown heavy losses or very low profits. 

B. S TAFl<' RECOMMENDATIONS 

1. Extension of the act.-It is recommended that the Renegotiation Act 
be extended for 2 years, that is, until June 30,1964. 

Changes have recently been made in the composition of the Rene­
gotiation Board, and t he newly constituted Board has been con-
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ducting t1 reexamination of the renegotiation process. The new 
Chairman of the Renegotiation Board, in n letter dated DecClnber 21, 
1961, to the Chnirmtln of the Joint Committee on Internal Revenue 
Taxation, made the following statern('llts ill this connection. 

During the 7 months since I assumed the position of Chairman, the Board 
and its staff have been engaged in a continuous, and still continuing, reexamina­
tion of the renegotiation process. We have endeavored in this effort, as far as 
possible, to set aside preconceptions and mere tradition. Our aim has been 
to improve renegotiation procedures, to simplify them, and to make them 
better known to the public. We believe that we have made substantial improve­
ments which have met and overcome at least some of the criticisms received by 
your committee from industry sources. We shall continue our studies and efforts 
in the hope of effecting further improvements. 

Although the staff has in the course of its study of renegotiation 
received many proposals for changes in the act (summarized in Ap­
pendi.~ A), the staff does not believe it would be advisable to suggest 
any basic changes in the act while the Renegotiation Board is con­
ducting its reexamination of the renegotiation process. The various 
proposnls received by the staff and set forth in Appendix A have been 
made available to the Renegotiation Board for use in connection with 
its reexamination of renegotiation. The Renegotiation Board made 
COlllments on those proposals in its letter dated December 21, 1961, 
to the chairman of the Joint Committee on Internal Revenue Taxa­
tion, which is reproduced in Appendix B. 

Although the staff recomlnends that the act be extended for a period 
of 2 years, evaluation of renegotiation in its operation and results, 
leads to the conclusion that renegotiation should not become a perma­
nent part of the law, since it being a process which requires the exercise 
of judgment by men rather than an application of fi.xed rules of law, 
should have periodic review by the Oongress. 

2. Appellate review.-Objection has been raised with regard to the 
scope of appellate review of Tax Court decisions in renegotiation cases 
pernlitted under present law. 

It is the opinion of the staff that no change should be made at this 
time in those provisions of present law concerning the scope of ap­
pellate review of Tax Court decisions in renegotiation cases. In 
addition to the determination by the Renegotiation Board, contractors 
are entitled to a redetermination proceeding before the Tax Court. 

There are set forth below letters which have been received from the 
Tax CouTt in regard to its proceedings in renegotiation cases. 

JANUARY 26, 1962. 
Hon. COLIN F. STAM, 
Chief of Staff, Joint Committee on Internal Revenue Taxation, 
House Office Building, Washington, D.C. 

DEAR COLIN: This is in reply to your telephone inquiry of yesterday regarding 
renegot,iation cases in the Tax Court. 

The views expressed in Judge :\IUl'dock's letter to you of ::\[ay 15, 1961, 3re 
reaffirmed and I see nO need for repeating them here. 

There are a few changes in the statistics cited in Judge l\Iurdoek's letter, 
however, and the following figures are given for your info:-!llation. 

A total of 1,024 renegotiation cases "-ere docketed WIt h the court from the 
beginning up to December :31,1961. ?\ine hundrcd 9nd fifty-nine e:lses han' b('('n 
closed, leaving a total of 65 pending cases. The total amount determined in thl' 
cases docketed is $790,518,396.16. A majority of the cases were settled by the 
parties. In only 274 of the cascs was the am.ount finally determined different 
from the amoullt originally determined. The diffl'rcllce was a reduction of 
$65,2\15,417.01. The aJnount determincd in the 65 pending cases is $H·t,06-!,W3. 
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I trust the above information will serve your purpose, but I shall be happy to 
supply any further data you may require. 

Very truly yours, 

Hon. COl,IN F . STAM, 

(Signed) Norman O. Tietjcns, 
NOR~IAN O. TI ETJENS, Chief Judge. 

TAX COURT OF THE UN ITED STATES, 
Washi ngton, l11ay 15,1961 . 

Chief of Staff, Joint Committee on Internal Revenue Taxation, 
House Office Building, Washington, D.C. 

DEAR COLIN; The trial before the Tax Court in a renegotiation case is a de novo 
p roceeding, as the law requires. It is not a review of the action of the Renegotia­
t ion Board. The Tax Court decides each case solely on the basis of the evidence 
introduced in the trial before it. The Tax Court does not see or consider the 
p roceedings in the Renegotiation Board or regard anything in those proceedings 
as evidence before the Tax Court, with the possible exception that some evidence 
int roduced in the renegotiation proceedings might qualify as admissible evidence 
before the Tax Court and be introduced into the Tax Court record by one of the 
parties. Such evidence 'would have no greater or less weight because it had been 
introduced in the renegotiation proceedings. 

The Tax Court has explained in its rules and opinions that the contractor must 
assume the burden of the moving party in the proceeding and if the proof before 
t he Tax Court is inadequate to support an independent determination, then of 
course the court has to leave the parties as it found them, that is, it cannot change 
the determination of the R enegotiation Board. See rule 32 and Nathan Cohen, 
7 T.C. 1002. 

A total of 1,018 renegotiation cases were docketed 'with the Tax Court from the 
beginning up to April 30, 1961, of which 952 had been closed, leaving a total of 66. 
The total amount determined by the renegotiation authority in those cases was 
$784,828,396.16. A majority of the cases 'were settled by the parties. In only 
272 of the cases was the amount finally determined different from the amount 
originally determined. The difference was a reduction of $65,170,417.01. The 
a mount of the determination involved in the 66 cases which are still pending is 
$139,664,493. 

I trust that the above answers your inquiry, but if you want any further infor­
mation I will be glad to supply it. 

Very truly yours, 
J. E. MURDOCK, Chief Judge. 



SECTION 3. COVERAGE OF THE ACT 

Except for those receipts or accruals attributable to contracts 
exempt from the act under section 106 and those which are not 
renegotiable because they are below the minimum amount or "floor" 
specified in section 105(f), the act applies to all amounts received or 
accrued on or after January 1, 1951, under contracts with the De­
partments named in the act, or under related subcontracts. 1 

A. RECEIPTS AND ACCRUALS SUBJECT TO ACT 

Present law.-Under the act. the Board is required to exercise its 
powers with respect to all amounts received or accrued under all con­
tracts, and related subcontracts, subject to the a.ct, and "not separately 
with respect to amounts received or accrued" under separate contrac(s 
or subcontracts. 2 The contra.cts referred to are those to which the act 
is "applicable," i.e., those with the Departments named in the act 
which are not exempt under section 106.3 The subcontracts referred 
to are the contracts or arrangements defined by section 103(g) as 
being "su bcon tracts." 

The term "subcontract" is broadly defined to include three different 
classes of subcontracts. The first class comprises "any purchase 
order or agreement * * * to perform all or any part of the work, 
or to make or furnish any materials, required for the performance of 
any other contract or subcontract," but "does not include any purchase 
order or agreement to furnish office supplies." 4 The second class 
comprises "any contract or agreement covering the right to use any 
patented or secret method, formula, or device for the performance of 
a contract or subcontract." 5 The third class comprises "any con­
tract or agreement * * * under which (a) any amount payable is 
contingent upon the procurement" of any renegotiable contract or 
subeontract, or (b) "any amount payable is determined with reference 
to the amount" of a renegotiable contract or subcontract, "or (c) any 
part of the services performed or to be performed consist of the 
soliciting, attempting to procure, or procuring" a renegotiable con­
tract or su bcon tract. 6 

B. DEPARTMENTS COVERED BY THE ACT 

Present law.-A contract is not subject to the act unless it is with 
one of the departments specifically named in section 103 (a) of the act 
or with one of the departments designated by the President pursuant 
to that section. The departments specifically named in the act at 
the present time are the Department of Defense, the Department of 
the Army, the Department of the Navy, the Department of the Air 
Force, the IVlaritime Administration, the Federal l\1aritirne Bortrd, 
the General Services Administration, the National Aeronautics and 
Space Administration, and the At.omic Energy COlnnlission. Although 
the act authorizes the President to designate as a department cO\Tered 
by the act" any other agency of the Governmen t exercising functions 
having a direct and immediate connection with thc national defense 
* * * during a national emergency * * *," t.here are no agencies t.hus 
designated by the President now subject to the act. . 

There is set forth below, with respect to each agency now covered 
by the act, statistical data regarding the procurement activities of 
those agencies. 

1 § 102(a). 
2 § 105(a). 

3 ~ 102(a). 
• § 103(g)(1); RBR, § 1452.4. 

6 § 103(g)(2); RRR, § 1452.6. 
o § 103(g)(3); RBR, § 1452.7 • 
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c. EXE:\IPTlOXS 

(1) PRESEXT LA'" 

Srction 106 exempts various types of contJ'acts from t.hc aet. This 
srctioll provides 10 "rnandatory" exemptions, 5 "permissive" exemp­
tions, nnd it "cost nllowance" which has the effect of an cxemption for 
integmtcd producers of certain agricultural products and raw matc­
rials. 

The mandatory exemptions are provided with rcspect t.o: (1) Con­
tracts by a department with allY State or other political subdivisions 
or with any foreign government or agency thereof; i (2) contracts or 
subcontracts for certain agricultural commodities; 8 (3) contracts 
or subcontracts for minerals, natural deposits, or timber not proc­
essed beyond the first form or state suitable for industrial use; 9 

(4) contracts or subcontracts with certain regulated common carriers 
of business utilities; 10 (5) contracts or subcontracts with certain 
income-tax-exempt organizations; 11 (6) contracts which the Board 
determines do not have a direct and immediate connection with the 
national defense; 12 (7) subcontracts directly or indirectly under a 
contract or subcontract exempted under any paragraph other than 
paragraph (1), (5), or (8) of section 106(a); 13 (8) contracts awarded 
by competitive bidding for certain types of construction; 14 (9) certain 
receipts and accruals from contracts or subcontracts for durable 
productive equipment; 15 and (10) receipts and accruals for standard 
commercial articles or standard cOlnmercial sen~ices.16 Of these 
several Inandatory exemptions, only the exemption for standard 
comlllercial articles and services will be discussed further here. 

The standard commercial exemption provided by section 106(e) 
exempts sales (i.e., receipts and accruals) during a fiscal year under 
any contract or subcontract for anyone of the following five categories: 
(1) a standard commercial article; (2) a "like" article; (3) a standard 
commercial service; (4) a "like" service; or (5) any article in a stand­
ard commercial class of articles. For the exemption to be applicable 
with respect to anyone of these five categories, the item must meet 
a "35 percent of sales" test and other tests prescribed by the statute. 
The "35 percent of sales" test requires that at least 35 percent of the 
sales of the item be nonrenegotiable during the fiscal year involved 
and/or the preceding fiscal year, in the case of the standard commercial 
article, or during the fiscal year involved without reference to the 
preceding fiscal year, in the case of the other four categories. Certain 
other tests must also be met in the case of each eategory. Thus, for 
an article to qualify as a standard commercial article, it must be one 
which is either customarily maintained in stock by the contractor or 
is offered for sale in accordance with a price schedule regularly main­
tained by the contractor. For an article to be exempt as a "like 
article"-that is, an article "identical in every material respect with 
a standard commercial article"-it must be of "the same kind and 

7 § 106(a)(I). 
8 § lO6(a)(2). 
g § lO6ea) (3). 
10 § 106 (a) (4). 
11 § 106(a) (5). 
12 § 106(a)(f\). 
13 § 106(a)(7). 
14 § I06(a) (9). 
15 § 106(c).1 
Ie § 106(e). 
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manufactured of the same 01' substitute materials as a standard com­
mercial article," and must be "reasonably comparable with the price 
of such standard commercial article." For an article to be exempt 
as an article in a standar.d commercial class of articles, the class in 
which it is grouped nlust be a "standard commercial class," which, 
under the statute, means the class must consist of two or more articles 
with respect to which three conditions are met; namely, (1) "at least 
one of such articles either is customarily maintained i,n stock by the 
contractor" or "is offered for sale in accordance with a price schedule 
regularly maintained by the contractor," (2) "all of such articles are 
of the same kind and manufactured of the same or substitute mate­
rials," and (3) "all of such articles are sold at reasonably comparable 
prices." For a service to be exempt as a standard commercial service, 
it need meet only the 35-percent test, provided it is a service as defined 
by the statute. For a service to be exempt as a "like service"-that 
is, a service which is "reasonably comparable with a standard com­
mercial service"-it must be of the "same or a similar kind, performed 
\vith the same or similar materials, and has the same or a similar 
result * * * as a standard commercial service." 

A contractor may waive the exemption for sales of anyone or all 
of these five categories for any fiscal year under the conditions pre­
scribed by the statute and regulations. One of these exemptions, 
that for sales of a standard commercial article is "self-executing," 
which means that it may be applied .by the contractor without the 
filing of an application therefor; exemptions for sales of any of the 
other four categories can be obtained only if the contractor files an 
application with the Board pursuant to the statute and the regulations. 

The pernlissive exemptions permit the Board, in its discretion, to 
exempt fronl some or all of the provisions of the act (1) any contract 
or subcontract to be performed outside the territorial limits of the 
United States; 17 any contract or subcontract under which, in the 
opinion of the Board, profits can be determined with reasonable 
certainty when contract price is established; 18 (3) any contract or 
subcontract or performance thereunder during a specified period or 
periods if, in the opinion of the Board, the provisions of the contract 
are otherwise adequate to prevent excessive profits; 19 (4) any contract 
or subcontract the renegotiation of which would jeopardize secrecy 
required in the public interest; 20 (5) or any subcontract or group of 
subcontracts not otherwise exempt if, in the opinion of the Board, 
it is not administratively feasible in such case to determine and 
segregate the profits attributable thereto from the profits attributable 
to activities not subject to renegotiation.21 The Board is authorized 
to exercise its power to grant permissive exemptions either individ­
ually or by general classes or types of contracts. The Board is not 
permitted to delegate its power to grant the permissive exemptions 
provided under section 106(d).22 

Under the permissive exemption it is empowered to grant under 
section 106(d)(5), t.he Board has issued only one exemption, the 80-

called "stock-item" exemption.23 Under this exemption, the Board 
IT § IOIl(d)(l). 
t~ § 106(d)(2). 
tG § IOfl(d) (3). 
20 ~ I06(d)(4). 
21 § I06(d)(5). 
u § I07Id). 
23 RER, § 1455.6. 

66858-62-3 
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has ('xl'mpt('d, to the ('xt('nt of amounts l'('ceiYl'd or accrueu prior 1.0 
,Tuh- 1, 19(i~, "all suhcontrncts subject to th(' act. which arc for ma­
t ('ri'als (including maintenance, repair und operating supplies) ('l'stom-
111';1," pllr('hns('d for slock in t ~l(:' nOl'mnl ('ours(' of the IWl"('lias('J"s 
bllsin('~s, ('x('('1't whE'n sueh matel'lHls nre s('pnrntf'iy pt'l'chnsed for liSP 

in pl'l'forn1 ing" renE'~otinhle primp contract S 01' hightr t :,,1' ~111_ 
cont·!':lets. 

(2) DISCUSSIO~ 

The yarious proposals that have been made concerning exemptions 
are summarized below ill Appendix A. There are certain considera­
tions that should be taken into account in t.he evaluation of those 
proposals which will be mentioned briefly here. Some of these con­
siderat.ions are general in nature, in the sense that they are applicable 
to all the proposals received, while others are applicable onl~' to 
certain specific proposals. 

(a) General consideratio n 
P()ssible disadva.ntage of exemptions to coniractors.-A general consid­

eration entering into the evaluation of any of the proposals concerning 
exemptions is that exemptions may operate to the disadvantage of 
a contractor in that they prevent losses or low profits 011 exempt 
contracts from being offset against profits on other contracts. The 
possibility that losses or low profits on some contracts could not be 
offset against profits on other contracts was one of the principal 
considerations that led to the conduct of renegotiation on a fiscal­
year basis rather than a contract-by-contract basis, and was also 
a consideration behind the provisions of present law which permit 
a contractor to waive the standard commercial article exemption. 
It is this same consideration that lies behind the proposal, summarized 
in Appendix A below, which would permit a contractor to waive any 
exemption provided by the act at the time he files his annual renegotia­
tion report. In the absence of the adoption of a proposal such as this, 
the adoption of proposals which would expand the exemptions now 
available under present law might prove disadvantageous to con­
tractors. 

(b) Considerations concerning certain specific proposals 
(i) Proposed exemption of fixed-price contracts.-As is indicated 

below in Appendix A, various proposals have been receiyed which 
would exempt fixed-price contrncts. The renson gi"en for th('se 
proposals, generally spenking, is that the procedures for making and 
administering such contracts are designed to produce a price which 
is not likely to result in "excessive" profits. It should be observed 
in this regard that the Armed Services Procuremen t Regula tions 
provide as follows with respect to the circumstances under which the 
firm-fixed-price type of contract is suitable for use: 

The firm fixed-price con tract is suitable for use in pro­
curements when stable and reasonably definite specifications 
are available and when filiI' and reasonable pricil1g can be 
achieved, such as where (i) adequate competition has made 
initinl quotat ions effec tive; (ii) prior purchases of the same or 
similar supplies or services provide reasonable price compari­
son; (iii) experienced cost information or sound estimates of 
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the probable cost of performance are available in the llrgoti<l­
tion of contrnct prices; or (iv) any other reliable basis for 
proper pricing can be utilized consistent with the purpose of 
this type of contrnct. The firm fixed-price contract is 
particularly suitable in the purchase of standard commercial 
items, modified commercial items, or milit.nr,v items for which 
ndequate information on production and cost is available. 24 

The quoted provision indicates that the cOllditiolls citcd as being 
suitable for the use of a firm-fixed-price contrar.t are not those assigned 
as requiring the presenee of renegotiation. 

(ii) Exemption of price redeterminable contracts.-It hns been pointed 
out, in connection with the proposal that price-redrterminable type 
contracts be exempted from renegotiation, that the price-rede­
terminable type of contract provides many of the protections against 
unreasonable profits which are provided by renegotiation. 

The price-redeterminable type contract is one containing a clause 
which provides for upward and/or downward adjustmcnt of the 
initially negotiated contract price at one or more times during or 
after the period of contract performance. Such upward or downward 
adjustments may be made prospectively, retrospectively, or both. 
The Armed Services Procurement Regulations describe six different 
types of redetermination clauses, each of which represents a certain 
combination of the variable features which may be incorporated in 
price-redetermination clauses. 25 

Without analyzing each of the possible variations of the pricc­
redetermination type contract, it should be noted that some of them 
do in fact provide the features which are present in renegotiation for 
purposes of controlling profits. This is particularly so in the case of 
the type of price-determination clause which provides for retrospectiYe 
price determination after completion of performance of the contract. 

(iii) Exemption for certain manufacturers' representatit'es.-SeYeral 
considerations have been put forth in justification of the proposal that 
commissions of "bona fide manufacturers' rcpresentatives" be ex­
empted from the act. It is pointed out, for example, that the com':' 
missions of a sales representative who is retained as an independent 
contractor by a lnanufacturer may be subject to the nct while the 
compensation of another person performing a similar s~11es function as 
an employee of a manufacturer is not subject to the act, but is included 
as a part of the manufacturer's costs. 

It should be observed in this connection that statutes other than 
the Renegotiation Act require that certain Gover,nment contracts 
contain a warranty under which the contractor warrants that-

no person has been employed or retained to solicit or secw'e 
this contract upon an agreement or understa,ncling for a com­
mission, percentage, brokerage, or contingent fee, excepting 
bona fide employees or bona fide established commercial or 
selling agencies maint.ained by the cont.rnctor for the purpose 
of securing business. 

In the event of breach of this warranty, the Government is empO\n~red 
to recover the offending commission. 

24 ASPR. § 3-403.1(b). 
26 See ASP R, § 3-403.3. 
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D. l\hSDIU}'I AMOUKTS H EXEGOTIABLB-·'l'H E S TAT UTORY " FLOOR" 

Present law.-Except for certain contrncts with brokers, manufac­
t ure l"s ' representatives, etc., described ill section 103 (g) (3), the act 
provides that if the aggregate of the amounts received or accrued 
during a fiscal year ending after June 30, 1956, is not more than $1 
million, sllch receipts and accruals shall not be renegotiated.26 The 
act further provides, however, that if the aggregate of amounts re­
ceived or accrued during a fiscal year ending after June 30, 1956, is 
more than $1 million, no determination of excessive profits shall be 
made in an alllount greater than the amount by which such aggregate 
exceeds $1 million. 27 The minimum amount subject to renegotia­
tion, or " floor," was originally $250,000, was then raised to $500,000, 
and subsequently raised to the present $1 million. With respect to 
the contracts with certain brokers, manufacturers' representatives, 
etc., described in section 103 (g) (3), the "floor" provided by the act is 
$25,000, l"('gardless of the )~enr involved.28 In addition, the law 
provides t hat. if the aggregate of the amounts received or accrued 
during a fiscal year is more than $25,000, no determination of exces­
si '~e profits with respect to such subcontracts shall be in an amoun t 
greater than the amount by which such aggregate exceeds $25,000.29 

Under present law, if a contractor is subject to the act, he must 
file an annual financial statement with the Board if the aggregate of 
his renegotiable sales exceeds the "floor." If such aggregate does 
not exceed the "floor," the contractor may, if he so elects, file with the 
Board for such fiscal year a financial statement, known as a state­
ment of nonapplicability, setting forth such information as is required 
in that form. 

26 § 105(!) (1). 
27Id. 
28 § 105(!) (2). 
21Id. 



SECTION 4. DETERMINING EXCESSIVE PROFITS 

(1) PRESENT LAW 

Under the act, the process for determining excessive profits requires 
that the contractor or group of contractors t.o be renegotiat.ed be deter­
mined; that the fiscal year or other account.ing period, and t.he nlethod 
of accounting, to be used for renegotiation be fixed; that sales, cost.s, 
and profits for the fiscal year (or other accounting period) be deter­
mined; that such sales be segregated as between renegotiable and 
nonrenegotiable business; that such costs be similarly segregated and 
allowed or disallowed; that such profits be so segregated; and that a 
determination be made, by application of the statutory factors, of the 
amount of the renegotiable profits which are "excessive profits." 

Contractor or subcontractor to be renegotiated.-Under the statute, the 
Board is required to exercise its powers with respect to amounts re­
ceived or accrued by a "contractor or subcontractor" under contracts 
with the Departments and subcontracts. l To apply that provision, 
it is first necessary to identify the "contractor or subcontractor." 
The term "contractor or subcontractor" is not defined in the act. 
However, the act does define the term "person" to include "an 
individual, firm, corporation, association, partnership, and anyorgan­
ized group of persons whether or not incorporated." 2 The regulations 
provide that the term "contractor includes subcontractor, except 
where the context clearly indicates otherwise," 3 and they make it 
clear that a "joint venture" may be treated as an entity.4 

Section 105(a) of the act requires renegotiation to be conducted on a 
consolidated basis with a parent and its subsidiary corporat.ion which 
constitute an "affiliated group" under section 141 (d) of the Internal 
Revenue Code, if all the corporations in the group request renegotia­
tion on that basis and consent to regulations prescribed by the Board in 
respect of certain matters.5 The act also authorizes the Board, in 
its discretion, and by agreement with the contractor, to conduct 
renegotiation on a consolidated basis "in order properly to reflect 
excessive profits of two or more related contractors or subcontractors." 6 

Accounting period.-The act provides that renegotiation is t.o be 
conducted "with respect to the aggregate of the aIll0unts received or 
accrued during the fiscal year (or such other period as may be fixed 
by mutual agreement)" and "not separately with respect to amollnts 
received or accrued under separate contracts with t.he Departments or 
subcont.racts," except that the Board may conduct renegot.it1.tion with 
respect to one or nlore separate contracts at. t.he request of t.he con­
tractor or subcontractor.7 The "fiscal year" referred to by t.he statute 
is the contractor's taxable yen,r for Federal income tax purposes. s 

1 § 105(a). 
2 § 1030); RBR, § 1451.21. 
3 RBR, § 1451.27. 
4 RBR, § 1457.4. 
I § 105(a). 
Old. 
7 Id. 
i § 103(11). 

21 



22 REPORT OX THE RENEGOTIATION ACT OF 1951 

'Yith l'csped to thl' statlltory mandate thnt the Board (>xercise its 
fllllet iOlls wit h resped to a fiscal yeal', howC\'er, it should be observed 
thnt the Relll'gotiation Board, in its Operatiollal Bulletin i\o. 00-13, 
relllting to the treatment or long-term contrnets extellding over lllore 
than 1 fiscal year, has directed thnt events in other fiscal "ears be 
t:lk(\n into lIct'ount ill the case of such contracts. ~Ioreovcr, in its 
regullltions promulgated under the so-culled "risk factor" included iI' 
the stnt utory factors,9 the Board has provided for taking into account 
cC'rtnin eY(~nts outside the particular fiscal year under review in the 
following quoted pro,"ision : 

* * * The Board will give special consideration to evidence 
showing risks through actual realization of losses incurred 
by the con tractor in performing COil tracts in other years 
similar to the con tracts undergoing renegotia tion, and losses 
incurred in the same or other years by concerns other than 
the contractor, especially Whfll1 conllected with the con­
tractor in any way, and in performing similar contract.s. lO 

Concerning the parenthetical material in the statute permitting the 
Board to exercise its powers wit,h respect to such period other t.han n 
fisc:lI year agreed to by the parties, it should be not.ed that although 
regulations provide that renegotiation generally will be conducted 011 

a fiscal-yenr basis anc1l'efer to other bases if authorized by the Board, 11 

there are not in fact any provisions in them providing for renegotiation 
on ot her than a fiscal-~~ear basis. Furthermore, the General Counsel 
of the Board, in nn opinion in the case of the Badger l11eter Manufac­
turing C'ompany,12 has nevertheless held that the statute does not 
empower the Board to exercise its powers with respect to a period of 
two or more fiscal years. The Tax Court, in a decision on a motion 
in the same case, followed this opinion of the General Counsel of the 
Board, stating that "The jurisdiction of this court is limited to the 
period for which the excessive profits were determined [by the Board, 
presumably] and it has no jurisdiction to determine the anlOunt of 
excessive profits for any other period." 13 

Accounting method8.-The statute provides that receipts and 
Hccl'lwls and costs shall be determined in accordance with the method 
of accounting employed b.\T the contractor in keeping his records, but 
tha.t if no such method of account.ing has been employed, or if the 
method of accounting so employed does not in the opinion of the 
Board (or, upon redetermination, in the opinion of the Tax Court), 
properly reflect his l'eceipt:;; or accruals, or costs, as the case ma.\T be, 
such receipts or accruals, or costs, shall be determined ill accordance 
with the method which docs, in the opinion of the Board (or Tax 
Court) propcrl.\~ reflect such receipts or accruals, or costS.1 4 Although 
the regulations require the use of the method of accounting employed 
for Fedenll income tax purposes, they also provide for "special 
accounting agreements" in whieh the contractor and the Board ma.\T 
agree in writing on a method if the tax method is "manifestly un-

g § 103(e)(3}. 
10 RBR, § 1460.12. 
1\ RBR, § 1457.1(b). 
12 Memorandum, Badger Meter Manufacturing Co., LPI No. 21814-FYE 12/31/54, Mar. 30.1959. 
13 Badger }.teter .i\lannfactl1rino Company v. Renegotiation Board, Tax Court Docket No. 999R. 
It § 103(j) (relating to receipts or accruals); § 103(0 (relating to costs). The provjsions of § 103(0, relating 

to costs, refer to "the method of accounting regularly employed." whereas the provisions of § 103(i) do not 
contain the word "regularly." 
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suitable because it does not clearly reflect" renegotiable profits and 
the method to be adopted clearly does reflect them .IS Such an agree­
ment may change the entire method of accounting, as from cash to 
accrual, or may change only the treatmen t of particular costs or classes 
of costs. Furthermore, a change to the" completed con tract method" 
may be permitted in the case of certain contracts, such as those for 
construction of vessels, aircraft, etc. 

Segregation of sales and costs.-The regulations provide that the 
terms ((renegotiable business" and IIrenegotiable sales" mean the 
aggregate business of a contractor or subcontractor under subject 
prime contracts and subcontracts which are not exempt; further, that 
the term IInonrenegotiable business" means any business of a eon­
tractor or subcontractor other than renegotiable business. 16 Having 
defined these terms, the regulations state that ((The contractor has the 
primary reponsibility for determining which of its sales are subject to 
renegotiation" and that this ((segregation of sales must be satisfactory 
to the Board."17 The regulations then continue by setting forth rules 
at first in general terms for the method of determining receipts or 
accruals subject to renegotiation,18 and then sets forth specific rules 
for determining receipts or accruals subject to renegotiation in the 
case of new durable productive equipment,19 materials other than ne'\" 
durable productive equipment not incorporated in the end product, 20 

and with respect to brokers and manufacturers' agents.21 
Section 103 (f) of the act provides that ((all itmlls estimated to be 

allowed as deductions and exclusions under chapter 1 of the Internal 
Revenue Code * * * shall, to the extent allocable to" renegobable 
contnl,cts and subcontracts, ((be allowed as items of cost * * *." 

Loss carryjorwards and carrybacks.-The act allows a 5-~~ear carry­
forward of losses, providing that a renegotin,tion loss for an.'~ fiscal 
~Tear ending 011 or after December 31, 1956, shall be a renegotiation loss 
carryforward to each of the 5 fiscal years following the loss year. 22 

The Board, in its regulations relating to the risk factor discussed 
above, has made further provision wjth respect to losses on renegotiable 
business. The act makes no proyision for the carryback of renegotia­
tion losses. 

The statutory jactors.-Once profits allocable to rellegoti~'lble busi­
ness for the fiscal year (or other acconI1 ting period involved) are 
determined, a detenuinntion must be nULcle, by reference to the so­
called ((statutory factors," as to the portion of those profits which 
are ((excessive profits." Section 103(e) of the act, which sets forth 
these factors, requires that ufavorable recognition" be given to ((effi­
ciency of the contractor or subcontractor" and that it take into 
consideration each of six other listed factors. The six listed fnctors 
are (1) reasonableness of costs and profits, with particular regard to 
volume of production, normal earnings, and complLrison of \\"ar- and 
peace-time products; (2) the net worth with pnrticular regn,nl to tIl(' 
amount and sonree of puhlic nncl private capit.al clllplo)~ed; (3) extent. 
of risk assumed, including the risk incident to reasonable pricing poli-

15 RHR, § 1459.1. 
16 R n R, § 1451.28. 
17 RBR, § 1456.2. 
13 RBR, § 14.'\6.3. 
19 RBR, § 1450.4. 
20 RRR, § 1456.5. 
21 RBR, § 1456.6. 
22 § 103(m)(4). 
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cies ; (4) nature Hnd extent of contribution to the defense effort, in­
cludiIlg illventive and developmental contribution and cooperation 
with the Government and other contractors in supplying technical 
nssistance; (5) character of business, including source and nature of 
Illnt.erinls, complexity of manufnctw'ing technique, character and 
extent of subcontracting, and rate of turnover; and (6) such other 
fnctors, the consideration of which the public interest and fair and 
equitable denling may require, which factors shall be published in the 
regula tions of the Board from time to time as adopted. 

(2) CRITICISMS RECEIVED CO~CER~I~G PRESENT LAW 

Criticisms concerning fiscal-year basis oj l'enegotiation.-NUInerous 
criticisms have been received which nre cOllcerned with certain prob­
lems arising out of the fact that renegotiation is conducted on nn 
"aggregate" or "fiscal-year" basis. N enrly every group submitting 
comments in the course of this study has directed itself to these prob­
lems. Thr first problem raised-and the one which is much more 
important in the viC',,- of most-is that deficiencies in profits on re­
negotIable busincss for years bdore or after the year being renegoti­
ated are not required by the law to be, and often are not m fact taken 
into account by the Renegotiation Board or by the Tax Court in 
determining whether profits for the year under review are excessive. 
The second problem concerns the treatment of losses-as distinguished 
from deficiencies in profits-for years other than the year being re­
negotiated. In this latter case, the problem raised is that although 
renegotiable losses from the 5 prior years nHLy be carried forward to 
the year under review, no provision is made in the act for carrying 
back losses from years after the year under review. 

Various proposals have been suggested to denl with these problems. 
'Vith respect to subnormal profits or deficiencies in profits in 

years before or after the year under review, several different types of 
proposals have been made. One type of proposal, which for con­
venience may be referred to as a "factor approach," would require 
that deficiencies in profits for a certain number of prior and/or subse­
quent years be taken into a.ccoullt in determining whether profits 
under the year of review were excessive. One important variation 
of this approach, refeITed to as a "moving average," would provide 
that the amount of excessive profits for a fiscal year not be greater 
than the amount by which excessive profits for the 5-year period 
ending with the year under review (determined after combining the 
contractor's renegotiable sales and profits for such 5-year period) 
exceed the aggregate excessive profits determined for the preceding 
4 years. Another variation would simply provide that there be 
taken into consideration deficiencies in profits on renegotiable business 
from the preceding 5 and succeeding 2 fiscal years. Still other varia­
tions would take into accollnt a different nunlber of years before 
and/or after the year under review, or ,vould entirely exclude 
deficiencies for years after the year under review. 

Another type of proposal, which may be called the "deficiency 
determination approach," would require the Board (or Tax Court), 
after tentatively determining that there are excessive profits for the 
year under review, to make a determination of the amount by which 



REPORT ON THE RENEGOTIATION ACT OF 1951 25 

renegotiable profits are deficient in each of a specified number of 
years before and/or after the year under review, and to offset the 
amount of the deficient profits so determined against the amount of 
excessive profits tentatively determined for purposes of arriving at 
the amount of excessive profits finally to be determined for the year 
under review. ~ 

With respect to losses, the suggestion is simply that provision be 
made in the act for a 3-year carryback of renegotiable losses. 

(3) DISCUSSION 

(a) Fiscal-year basis of renegotiation.-It appears to be agreed by 
all concerned, including representatives of the Renegotiation Board, 
that the conduct of renegotiation on a strict fiscal-year basis lllay 
result in hardships and inequities to the contractors concerned. Thus, 
it is agreed that a contractor in years other than the year under review 
may incur high start-up costs under a long-term contract, realizing 
deficient profits in those years and substantially higher profits in later 
years, and on an overall basis still operate at a reasonable level of 
profits or even at a loss. Similar situations may occur where there 
are not long-term contracts involved but where there are successive 
contrl1cts for the production of a particular type of item. In such 
cases it would obviously be unfair to look only at the year or years of 
high profits and determine that profits are excessive. N evel'theless, 
there remain numerous instances in which essentially just that happens 
under present law and practice. Although the Board now has certain 
limited means at its disposal to meet these problems, it seems generally 
agreed that these means fall short of what is required to meet the 
problem. 

(b) The statutory factors.-The considerations advanced in support 
of the proposals for amendment of the statutory factors, contained in 
section 2 of H.R. 7086 as passed by the House 23 are set forth in the 
House committee report which accompanied that bill. 24 Sec.tion 2(a) 
of that bill contained two proposals. The first would have amende,d 
section 103(e) of the act to require that, in giving favorable recognition 
to the efficiency of the contractor or subcontractor, particular regard 
be accorded not only to the matters now set forth in section 103(e), 
but also to "contractural pricing provisions and the objectives sought 
to be achieved thereby." It was st.ated in the committee report in 
connection with this proposal that concern had been expressed that 
favorable recognition for efficiency was not being given to profits 
realized from payments to contractors for cost reductions achieved 
under incentive-type contracts. The committee also stated in this 
connection that it believed that favorable recognition under the 
efficiency factor should be given to a contractor for cost reductions 
brought about, under incentive-type contracts or other types of con­
tracts, through the efficiency of the contmctor. 

The second proposal eont.ained in section 2(n) would have further 
amended section 103 (e) of the act to require that pllrticulnr regard 
be given under the efficiency factor to economies effeet.ed through 
subcontracting wi.th small-business concerns (as defined III sec. 3 of 
the Small Business Act of 1958). The committee explllined in its 

23 These proposals are summnrized below iu Appendix A. 
21 See House Report No. 364 (86th Cong., 1st. sess., May 14, 1959), pp. 2-3. 
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rppol'l tilllt tllis 11l 1l{,IHIIIlPnt was designed to stilllulate sllh(,Olltl'l1etill~ 
to slIlllll-i>usilll'SS concerns. 

Spetion 2(b) of the bill containcd a proposnl which would hnye 
nmen<ipd spction 103(c)(2), whieh contains thc so-culled "net. worth 
factor". The cOlllmittee stated in its report that thc proposnl would 
lllPl'ch dllrif.,r the distinction bctwccn the COll('Ppt of "net worth" OIl 

till' Olle hand, and the concept of "umoun t and soul'ce of pll blic and 
prinde capital employed" on thc other hand. 

Section 2(c) of the bill contllined a proposnl which would hnyp 
n'qui1'pd the Renegotiation Board, in an)' stntemcnt furnished pur­
Sllallt to sectioll 105(a) of' the act, to indicate "sepnrately, but without 
l·,~.tluntillg separately in dollars or percentnges, its consideration or, 
and the recognition given to, the efficiency of the contractor 01' sub­
contractor and each of the other foregoing factors." In connection 
with this proposal, the committee stated in its report that it had found 
that there was n, feeling among contractors that statements furnished 
by the BOt11'd in the pnst had not always adequately indica ted the 
consideration of and the recognition given to, efficiency and the other 
factors required by the act to be considered, and that it had accord­
ingly adopted the provisions of section 2(c). It was also noted that 
a similar provision had been in the regulations of the Renegotia tion 
Board for some tim e. 
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I Note well: This description of procedure and practice before the Renegotiation Board was prepared 
during the first part of 1961. Subsequent to the time of preparation of this material, the Renegotiation 
Board made certain changes in its procedures. The materials herein describinl!' the procedure and practice 
of the Board have not been modified to reflect those changes, but a summary of those changes. as contained 
in a letter from the Board to the chairman of the Joint Committee on Internal Revrnlle Taxation, has been 
set forth below in Appendix A. 

This description of procedure and practice before the Renegotiation Board is based 011 discussions with 
and materials submitted by representatives of the Renegotiation Board, versons fornwrly sl'rviIHr on or 
employed by the Board, and numerous contractors' rcpresentatiH's who have had personal experience with 
Board procedure. The information receiYrd with respcct to certain a!'pccts of Board procedurc has J1l'rll 
conflicting, and in such cases, an effort has b('en mad(' in the t('xt to note thrsl' confliets. 
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(n) Governing Provisions of Law 

Thl' Renegotintion Act exempts the functions exercised by the 
BOHni from the operntion of the Administrative Procedure Act, 
except as to the requirements of section 3 of that act. 2 Hence. the 
stntutory provisions governing procedures of the Renegotiation Bonrd 
nrC' those containcd in the Renegotiation Act, section 3 of the Admin­
ist rative Procedure Act and certain provisions placing restrictions on 
disclosure of information, such as those found in 18 U.S.C., § 1905. 

2 § 111. 

The provisions in the Renegotiation Act affecting administrative 
practice and procedure of the Board are contained primarily in sec­
tions 105 and 107. The effect of these provisions, as well as other 
pertinent provisions of the Renegotiation Act, will be noted in the 
course of the discussion below. 

The provisions of section 3 of the Administrative Procedure Act 
rend as follows: 

SEC. 3. Except to the extent that there is involved (1) any function of the 
United States requiring secrecy in the public interest or (2) any matter relat­
ing solely to the internal management of an agency-

(a) RULEs.-Every agency shall separately state and currently publish 
in the Federal Register (1) descriptions of its central and field organization 
including delegations by the agency of final authority and the established 
places at which, and methods whereby, the public may secure information 
or make submittals or requests; (2) statements of the general course and 
method by which its functions are channeled and determined, including the 
nature and requirements of all formal or informal procedures available 
as well as forms and instructions as to the scope and contents of all papers, 
reports, or examinations; and (3) substantive rules adopted as authorized 
by law and statements of general policy or interpretations formulated and 
adopted by the agency for the guidance of the public, but not rules addressed 
to and served upon named persons in accordance with law. No person shall 
in any manner be required to resort to organization or procedure not so 
published. 

(b) OPINIONS AND ORDERs.-Every agency shall publish or, in accordance 
with published rule, make available to public inspection all final opinions 
or orders in the adjudication of cases (except those required for good cause 
to be held confidential and not cited as precedents) and all rules. 

(c) PUBLIC RECORDs.-Save as otherwise required by statute, matters 
of official record shall in accordance with published rule be made available 
to persons properly and directly concerned except information held con­
fidential for good cause found. 

The provisions of section 1905 of title 18 of the United St.ates Code 
read as follows: 

SEC. 1905. Disclosure of confidential information generally. Whoever, 
being an officer or employee of the United States or of any department or 
agency thereof, publishes, divulges, discloses, or makes known in any man­
ner or to any extent not authorized by law any information coming to him 
in the course of his employment or official duties or by reason of any examina­
tion or investigation made by, or return, report or record made to or filed 
with, such department or agency or officer or employee thereof, which infor­
mation concerns or relates to the trade secrets, processes, operations, style 
of work, or apparatus, or to the identity, confidential statistical data, amount 
or source of any income, profits, losses, or expenditures of any person, firm, 
partnership, corporation, or association; or permits any income return or 
copy thereof or any book containing any abstract or particulars thereof to 
be seen or examined by any person except as provided by law; shall be fined 
not more than $1,000, or imprisoned not more than one year, or both; and 
shall be removed from office or employment. 
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(b) Initial Headquarters Processing 

Filing rerruirements. - A contractor who holds renegotiable prime 
contracts or subcontracts, the aggregate renegotiable receipts or 
accruals under which exceed the statutory minimum, is required to 
file a "Standard Form of Contractor's Report" (form RB-l) wit.h the 
statutory board on or before the first day of the fifth calendar month 
following the close of his fiscal :year.3 Contractors whose renegotiable 
receipts or accruals do not exceed the statutory minimum ma~T elect 
to file a "Statement of Nomtpplicability of the Renegotiation Act of 
1951, as Amended" (SNA).4 

Review jor surface compliance-Ojjice oj Assignments.-Upon receipt 
of the RB-1 or the SN A at the statutory board, it is first forwarded to 
the Office of Assignments 'where it is reviewed for surface compliance, 
i.e., for faulty execution, incorrect designation of fiscal years and other 
obvious defects. If corrections are deemed necessary, the forms nre 
returned to the contractor. For internal purposes, a number from the 
standard industrial classification 4-digit series is stamped on all cases 
which come before the Board. If no corrections are necessary, they 
are next forviTarded to the Office of Accounting for a "desk audit." 

Desk audit; screening report-Ojjice oj Accounting.-Upon receipt 
by the Office of Accounting, the case is assigned to a staff accountant 
who is usually a specialist in the particular industry involved. The 
staff accountant conducts a desk audit which consists of an examina­
tion of the contractor's accounting data, including particularly his 
segregation of sales and allocation of costs as between renegotiable and 
Ilonrenegotiable business. If the desk audit raises any questions, the 
contractor is often contacted by telephone or otherwise and is requested 
to submit any additional accounting information deemed necessary by 
the staff accountant. 

'Vhen the desk audit is completed, a "report for screening" is pre­
pared in which the Office of Accounting certifies as to the correctness 
of the segregation of sales and allocation of costs. The contractor's 
case file and the report for screening is then forwarded to the Office of 
Review, Division of Screening and Exemption. 

"Screening process"-Ojjice of Review.-Upon receipt by the Office 
of Review, the case file and report for screening are referred to the 
Division of Screening and Exemption where the application of the 
standard commercial article exemption is reviewed to determine 
whether it has been properly applied, a,nd "iThere a so-called screening 
process is conducted. The screening process is conducted for the 
purpose of determining whether the filing should be assigned to the 
field for renegotiation, or whether it should be withheld from assign­
ment-i.e., "screened out"-on the ground that there is no reasonable 
likelihood of excessive profits. 

By delegation from the Board, the Division of Screening and Ex­
emption is entitled, on its own authority, to withhold any case in 
which the contractor realized a loss or obviously nonexcessiye profits, 
provided that the renegotiable sales for the year did not exceed $10 
million and the renegotiable profits did not exceed 10 pcrccnt of sales. 
If either of these conditions does not exist, that is, if the st11es exceed 
$10 million or if the profits exceed 10 percent of sales, the aut.horit.y 
of the Division is limited to malting a recommendation to the Board 

3 § 105(e) (I); RBR, § 1470.3(a) . 
• § 105(e)(I); RBR, § 1470.3(b). 



30 REPORT ON THE RENEGOTIATION ACT OF 1951 

that the Cllse be withheld; the final decision whet.her to withhold in 
sHeh (,llSPS is mnde by the Board itself. It is only the authority of 
t.he Division to ,vithhold that is circrullscribed; the Division will, 
wit.hout. referellce to the Board, in any case in which it believes there 
e:xist.s a reasonnble possibility of excessive profits, cnuse such a case 
to bp llssigned to a regional board. 

The detenuination of whether a case is to be screened out is made 
by reference to information the Board has on file as to the nature of 
the company's business, its products, previous renegotiation settle­
nH'llts with that company or previous renegotiation settlements with 
similar companies, and the leyel of profits and sales reported by the 
company. Of the various types of information used for this purpose 
t.he level of profits permitted under renegotiation settlements with the 
company for previous years is given primary importance. 

Some persons familiar with the screening process have advised 
that, in addition to the factors just described, the factor of whether 
the contractor's reported level of profit as a percentage of sales exceeds 
preestablished permissible levels of profit as a percentage of sales 
for the industry of which he is a member is frequently determinativ('. 
of the question of whether a case should be screened out. According 
to these persons, the level of profit which had in the past been estab­
lished by the Board for two industries was 2 percent in the case of 
the meatpacking industry and 20 percent in the case of the pharma­
ceutical industry. The same persons have advised that once a per­
missible level of profit stated as a percentage of sales is established for 
a company by the Board through renegotiation proceedings with 
respect to a year, that level of profit continues to be treated by the 
Board :lS the permissible level of profit for succeeding years, barring 
nny radicnl change in the nature of the contractor's business. 

The screening process ends with a withholding or an assignment. 
'Vhen it is decided that a filing is to be withheld, the contractor is 
notified by a letter, known as a "letter not to proceed" (LNP). The 
significance of not proceeding with a case which has been screened out 
or withheld is that the I-year period of limitations prescribed by the 
act for commencement proceedings to determine the amount of 
excessi,~e profits is not tolled and will e),.~ire 1 year after the date of 
filing of the financial statement required under the act, with the result 
that all liabilities of the contractor for any excessive profits received 
or accrued during the fiscal year involved will be thereupon dis­
charged.5 

Classification and assignment-Office oj Assignments.-When a case 
has not been withheld but is to be assigned, it is classified and assigned 
to a regional board by the Office of Assignments. 

Upon completion of classification the case is assigned to one of the 
three regional boards located in Detroit, Los Angeles, or New York, 
with instructions to commence renegotiation. It has been stated, on 
the onc hand, that assignments are "invariably" made on a geographic 
basis. It has been stated, on the other hand, however, that in rare 
eases assignments are made on some basis other than a geographic 
basis, as is pernlitted by Board regulations. 6 

The length of the period required for processing of a case, from the 
time of its filing to the time of its assignment to the field, is approxi-

5 § lO5(e); RBR, § l465.2I.a). 
GRBR, § l471.2(a). 
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mately 45 dn,ys ~lt the present time, according to representatives or 
the Renegotiation Board. In this connection, representatiYes of the 
Board have advised thn,t, recently, as little as 7 days Imye been re­
quired by the Office of Acconnting and by the Office of Reyiew, each , 
for the complete turnoYel' of each ease'. S0111e persons familiar with 
Board procedures have stared, however, that the period required for 
processing, from the time of filing to the time of assignment, has been 
from 6 to 8 months in the past. 

Class A and class B cases.-At the time of assignment, every case is 
designated by the Office of Assignments as either a class A or a class B 
case. 7 Generally, a class A case is one in which renegotiable profits 
of more than $800,000 are shown and a class B case is one in which the 
reported renegotiable profits are $800,000 or less. In the case of 
brokers or agents holding subcontracts described in section 103 (g) (3) 
of the aet, the line of demarcation between class A and class B cases 
is fixed at renegotiable receipts or accruals of $100,000. The regional 
boards are authorized, in class B cases, to make final determinations 
of excessive profits, subject to review by the statutory board if the con­
tractor is unwilling to accept the determination. In class A cases, 
the authority of the regional boards is limited to making recommenda­
tions of excessive profits to the statutory Board for final determination 
by that Board.8 For purposes of the 5-year loss carryforward pro­
vision in section 103 (m) of the act, a filing may be assigned to the 
field and classified as a class A case even when it shows a loss on re­
negotiable business, in order that the validity and accuracy of the 
reported loss may be verified. 

(c) Regional Board Procedure 

Commencement of renegotiation.-When an assignment is received 
by a regional board, the regional board sends a notice to that effect 
to the contractor. This is followed by a formal notice of commence­
ment of renegotiation, sent by registered mai1.9 The Inailing of this 
notice marks the beginning of the various periods of limitation pre­
scribed by section 105(c). 

Assignment to renegotiator and staff acco1.mtant.-In the regional 
board, the case is assigned to a renegotiator and all accountant, who 
comprise a working team from that point on. In large CHses, such 
as those dealing with airframe cases, the renegotiator is usually a 
regional board member. Each proceeds to study the file and to 
ascertain what additional information will be required. ,,1" orking 
toget.her, the renegotiator and the accountant eventually present a 
joint or coordinated request to the contractor for sneh additional 
information or data. This request is made ordinarily b)~ letter, but, 
sometimes by telephone; and sometimes, when extensin> additional 
information is needed, at a meeting with the contractor's representa­
tives. Whenever the possibility of excessive profits is reasonably 
indicated, the contractor, unless he has already done so on his own 
initin,tiYe, is invited to submit , among other things , his stnt(' llH'ut of 
facts and contentions under t.he "statutory factors." 

7 RBR. § 1471.2(b). 
8 RBR. § 1471.2(b). 
g § 105(:1: : R BI:. ~ 1472.2. 
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The II Report of Rl'neyotiation" .-Ultimn tely, from the ('om billed 
eft'orts of the rcnegotintor Hnd the nCCollntant, there results a report 
of relll'o·otintion which consists of part lA, part IB, and part 1 I. 

Part °IA-Heport of renegotiation.-After n desk audit, pnrt lA 
is pl'epnred ~Y the t~CcOlllltallt and contnins all the basiC' accounting 
dntn, inrluchng detmled cost and profit brenkdowns and othcl' sched­
ules nlHI nIl the relenlllt dntn on the contrilctor's history, products, 
pllll;t investment,. pI:incipal contracts, pricing, ex~cutiv~ compensa­
tioll, and other slgmficnnt IWltters. RepresentatIves of the Board 
hnve ndvised tbnt it is not their practice to make plant audits of the 
contractor's books and records, Board representatives have advised 
that, whenever possible, accounting disngreements with the contractor 
nrc resolved before part IA is prepared, but contractor's representa­
tives have ndvised that such disagreements are not always resolved. 
Included in part IA is schedule A, which comprises a summary of the 
essentinl ncconnting detail nppearing in that part. 

Part IE-Report of renegotiation.-Part IB of the report consists 
of the contractor's representations and contentions under the statutory 
factors. 

Part II-Report of l'enegotiatioJ1.-Part II of the report is prepared 
by the renegotiator and contains his analysis and evaluation of the 
cnse under the statutory factors. In part II, the renegotiator (1) 
enlluates the staff accountant's finnncial analysis contained in part 
lA, (2) evaluates reports, such as performance nnd other reports from 
procurement officials, GAO reports, and FBI reports, (3) evaluates 
comments from prime contractors, higher tier subcontractors and 
customers, (4) discusses legal issues which may have arisen, (5) sets 
forth his analysis of any comparisons made of the contractor under 
review with other contractors in the SHIne industry or other indus­
tries, and (6) concludes his analysis by making a recomlnendation in 
terms of a specific amount of excessive profit, if any. 

Analysis of compa.risons made with other companies.-With respect. 
to the comparisons made by a renegotiator. representatives of the 
Board have advised that such comparisons need not be made with 
other companies in other industries; that such comparisons are made 
on a contract-by-contract basis, not on a product-by-product basis; 
and that such comparisons are not limited to a comparison of the 
renegotiable profits of the other companies, but include compm·jsons 
of net worth, total renegotiable sales, tot.al renegotiable costs, and 
ot.her itelns, depending upon the particular case involved. 

Procurement injormation.-Early in his study of the case, the re­
negotiator will have or will obtain knowledge of the principal con­
tracts or subcontracts perfornled by the contractor during the fiscal 
year under review. The renegot.iator then requests the division of 
procurement affairs of the regional office to obtain for him, from the 
cognizant procurement department or depart.ments, or fr0111 the prinle 
contractor or other customers of a subcontractor, such performance or 
other information as may be a\~n.ilable with respect to such contracts 
or subcontracts. Using a form questionnaire, and supplementing it 
with specific additional inquiries as needed, the division of procurement 
affairs requests and thereafter obtains the desired performance re­
ports. As indicated above, evaluation of these performance reports 
and other information is made in part II of the report of renegotiation. 

With respect to obtaining performance data from procurement 
officials. former employees of the Board have advised that the pro-
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cedure in at least one regional board within the last several years was 
for the renegotiator to select at random a contract number from the 
list of contract numbers furnished by the contractor, and to solicit 
performance information only with respect to such contract. These 
same persons stated that it was also the practice at that time 
for the renegotiator to request information from procurement officials 
relating to the competitive-bid prices submitted on contracts on which 
the con tractor being reviewed was the successful bidder. 

Information obtained from the contractor by renegotiator and account­
ant.~Representatives of the Board have advised that generally, be­
fore submission of the case to the Board, there is a free flow of infor­
mation between the contractor and the renegotiator and staff account­
ant; i.e., any questions which may arise in the minds of the renegotia­
tor or staff accountant in the review and analysis of the case are dis­
cussed with the contractor and any disputes pertaining to such ques­
tions are generally resolved prior to ordering the preparation of the 
Report of Renegotiation. Several contractors' representatives have 
advised, however, that there are numerous instances in which ques­
tions of fact and of law have not been resolved prior to sublnission of 
the case to the Board. 

Disclosure oj injormation to the contractor.-vVith respect to the dis­
closure of information contained in the Report of Renegotiation, per­
sons familiar with regional board procedures have stated that, although 
the internal procedures of the Board pernlit a contractor to obtain a 
copy of part IA of the report if he so requests, there are cases in which 
part IA was not made available to the contractor on the grounds that 
the request submitted was not timely. Representatives of the Board 
have advised that no case is known to them where a request for part 
IA has been refused regardless of when such request was submitted. 
Schedule A of part lA, which is usually a one-page recapitulation pre­
pared by the staff accountant of the accounting and financial data 
submitted by the contractor, is furnished to hiln, and according to 
representatives of the Board the contractor's concurrence with respect 
to such schedule is always obtained. . 

Part II of the Report of Renegotiation containing the renegotiator's 
analysis and evaluation of the case is never given to the contractor. 
Representatives of the Board have stated that while copies of this 
part are never given to the contractor, he is advised by the renegotiator 
at the initial renegotiation conference of the substance of data con­
tained therein. 

Plant visit.-The Board has advised that in every case that suggests 
a probability or a strong possibility of excessive profits, unless a recent 
visit to the contractor's plant was made in connection with an earlier 
fiscal year, a visit is made before the renegotiator formulates his 
recomlnendation to the regional board. The visit, if undertaken, is 
made by the renegotiator-accountant team, accompanied in some 
instances by a regional board member. 

Legal issues.-Board representatives advise that efforts are made, 
before the Report of Renegotiation is prepared, to clear up any legal 
issues arising in the case, but contractors state that sometimes there is 
no forum for resolution of legal issues and thnt such issues arc not re­
solved prior to submission of the case to the Board. The Board 
advises that the services of regional counsel nrc invoked by the 
renegotiator or accountant as required. 

66858-62~ 
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T fniaiil'e deiamination by regional board.- If H, case is not subjrct to 
a "prrJ"(\"irw" nt the statutory board (as discussed helow) and the 
Hl'port of Renegotiation is ready, it is submitted to the l'l'gionnl board 
thrOlwh tlw director of the division of renegotiating, who appends his 
(,OIH'u~n\nc(' 01' disagreement with the recommendation of the re­
Ilc(l'otintor but is not empowered to reject or countermand such 
l'l';OllllllE'IHlation. The case thpn appears on the meeting agenda of 
t ht' regional board and is studied in ad vance of the meeting by each 
l'l\giollnl board member. \Vhen requested by the regional board, the 
I't'llegotintor (if not already a member of the board) and the nccountnnt 
both attE'nd and participate in the board meeting at which the case is 
considered. A "tentative" determination of excessive profits is 
fen,ched by the regional board which mayor lllay not, but ofteH does, 
coincide with the recommendation of the renegotiator. Up to this 
point the contractor has not yet been heard, except through his 
written submissions. 

If a deternlination is made that the contractor did not realize any 
excessive profits, a clearance notice is mailed to the contractor (pro­
vided, in a class A case, that the concurrence of the statutory board 
hn,s first been obtained) .10 

Initial renegotiation conference.-H the "tentative" determination 
reached by the regional board is that the contractor did realize ex­
cessive profits, a meeting or "renegotiation conference" is then 
arranged with the contractor, to take place usually at the regional 
board office. To this meeting come one or more company officials, 
who can be accompanied by any professional legal or accounting or 
other advisers they may wish to bring. Government representation 
at this initial meeting is usually limited to the assigned renegotiator 
and accoun tan t. Thus, in large cases where a Board III em bel' serves 
as a renegotiator, that lllmnber participates in the initial meeting. 
Regional counsel will attend if any unresolved legal issues remain. 
The purpose of the meeting is to review the case with the contractor. 
The accountant is responsible for developing an agreed set of figures. 
It is the responsibility of the renegotiator to present the" tentat.ive" 
det.ermination reached by the regional board and the facts and reasons 
in support. of it. 

"Vith respect to the conduct or the meet.ing, l'epresentati,Tes of the 
Board have n,d vised that the renegotiator does not show the con­
tractor performance reports but that he does make known to the 
con tractor the" substance" of the contents of part II of the" Report 
or Renegotiation." Thus, the representatives of the Board state 
that the sum and substance of performance reports and other infor­
mation obtained from procurement officials are made known to the 
contractor and that any disagreement as between performance state­
ments submitted by the contractor and those obtained from procure­
ment officials is brought to attention by the renegotiator. They like­
wise state that the results of any comparisons made of that company 
,yith other companies in the same industry or other industries are 
made known to the contractor but that the names or the companies 
used in the comparison are not made knovvn to the contractor. vVith 
respec t to part II, persons \",ho have hanclled cases before the regional 
boards have stated that the information contn.ined in that part is very 
seldom made known to the contractor. They point out that they can-

10 RBR. § 1473.2. 
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not obtain or examine eopies of performnnee or other repor~; that in 
some cases the substanee of such reports have not been made known 
to them; thnt the results of eomparisons sometimes are not divulged, 
and if they are, the nallles of the eompnnies used in the comparison 
are not made known to the contraetor; and that explanations, if any, 
by the renegotiator of the Board's reasons under the statutory factors 
are insufficient and inadequate for contract.ors to determine upon 
what basis the Board's decision was made. 

Agreement procedl1,re.-If the eontractor, either at or after the meet­
ing, accepts the refund proposnl, an agreement is prepared and 
executed for the refund of the amount of excessive profits determined, 
less any applicable eredit for Federal income and excess profits taxesY 
In a class A case, the agreement is not exe<mted by the regional board 
unless and until the statutory Board concurs in the determination. 
In a dass B case, the agreeInent is executed by the regionnJ board on 
behalf of the Government. For collection of the refund the agree­
ment is referred by the Board to one of the departments 12 named in 
the act, usually the department with which the contractor's renego­
tiable business was predominantly done. All renegotiation refunds, 
whether made by agreement or by order, are collected and deposited 
in this mannerY 

Panel conference. - If the contractor is unwilling to accept the 
tentative determination proposed to him by the renegotiator and 
refuses to execute an agreement, the contractor is advised that he 
may have a further conference with a panel consisting of not less than 
one Inember of the regional board. 14 In actual practice, with rare 
exceptions, these panels are composed of three regional board mem­
bers. If the contntCtor waives the panel meeting, the renegotiator 
makes his recommendation to the regional board for its final deter­
mination (in a class B case) or its final recommendation (in a class A 
case). In the event of an increase in the amount of excessive profits 
previously determined, the contractor is invited to anotber nleeting 
with the renegotiator and accountant and is again afforded an oppor":' 
tunity for a panel conference. This, again, he may waive. If the 
contractor requests a meeting with a panel, such a conferenee is then 
held. Attending for the Government are the panel members, the 
renegotiator, the accountant, possibly the regional counsel, and any 
other regional personnel eonsidered necessary by the panel. Repre­
sentatives of the Board have advised that part II of the "Report of 
Renegotiation" is not given to the contraetor at this juncture either, 
and that this is the last step at the regional board level at whieh the 
contractor is entitled to a hearing or is given an opportunity to 
present his case orally. 

Panel's determination.-Upon conclusion of the Panel eonference, 
the Panel retires, and, in most cases, returns within a short while 
on the same day and announces its decision to the con tractor. Repre­
sentatives of the Board state it is not unusual for the Panel to reach 
its decision within a matter of hours. They state, however, this last 
step may sometimes be deferred where the contractor's representa­
tives have asked for time to subnrit additional information or data 

II § 105(b) (8). 
12 § 105 (b) (1). 
13 § l05(b)(7). 
14 RBR. § 1472.3. 
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OIl specific points which, or the importance of which, they had not 
theretofore perceived. 

'Yhen the Panel reaches its conclusion, if the decision is to adhere 
to the settlement already proposed to the contractor, as is usually 
the cnse, the contractor is asked to signify his acceptance or rejection 
thereof. If the contractor accepts the decision, the a~reement pro­
cedure described above is followed. However, if the contractor 
rejects the decision, or the Panel concludes that the proposed refund 
should be changed, the case is forwarded to the full regional board 
for review and the contractor is notified. 

Final determination by full regional board.-vVhen the case file is 
received, a Board Dleeting is called to discuss the case. The meeting is 
attended by the full regional board and usually by the various staff 
members who have worked on the case. This meeting is never 
attended by the contractor. \iVhen a decision is reached, the formal 
determination of the Board is presented to the contractor for accep­
tance or rejection. 

Summary oj jacts and reasons; statement oj jacts and reasons.-It is at 
this point that the contractor may first request the so-called "Sum­
mary of Facts and Reasons" provided for by the regulations. This 
summary is a written statement of the facts and reasons upon which 
the Board's determination is basedY As a condition to receiving this 
summary, the contractor must state that he has submitted all the 
evidence which he believes to be relevant. With or without the 
smnmary, an acceptance of the regional's board's determination is 
followed by execution of an agreement, as discussed above. If the 
determination is rejected, in a class B case an order is issued by the 
regional board, and in a class A case an impasse is declared to exist 
and the case is reassigned to the statutory Board. After an order is 
issued in a class B case, the contractor may obtain a statutory state­
ment of facts and reasons by requesting it within 30 days 16 from the 
notice of the order. 

Representatives of the Board advised that the written summary 
sets forth the formal presentation of the Board's facts and reasons 
for its determination, and that it is virtually identical to the statu­
tory statement of facts and reasons given after a unilateral order is 
issued or an impasse is declared to exist. ~Iany groups have stated, 
however, that neither the summary of facts and reasons nor the state­
ment of facts and reasons sets forth with sufficient specificity the 
reasons for the determination, and that they are not responsive to the 
issues and contentions presented. 

Pre-review by statutory board.-As mentioned briefly above, the full re­
gional board will not reach a tentative determination in cases which 
are subject to "pre-review," the reason being that, pursuant to internal 
directives, regional boards are not permitted to present a determina­
tion to the contractor until it has been examined in the statutory 
Board. This procedure is known within the Board as "pre-review". 
Representatives of the Board have advised that such pre-review is 
presently confined to cases in which, when the regional board is ready 
with a determination, there is pending in the Tax Oourt of the United 
States a petition by the contractor contesting the determination of 
the Board for an earlier year. They state the reason for pre-review 

IS RBR, § 1477.3. 
lR RBR, § 1477.2. 
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is that the Board considers it essential, in the exercise of its overall 
responsibility, to prevent embarrassment and to assure itself that the 
proposed action of the regional bOltrd is not inconsistent with, and 
thus prejudicial to, the position of the Government in t.he Tax Court 
case. 

Thus, before the regional board reaches its tentative determination, 
the case file is transmitted to the statutory Board. There it is "pre­
reviewed" by the Offices of Accounting and Revie,,~ and at least one, 
sometimes by two, and possibly by three Board members. Usually 
the member who served as Chairman of the Division which acted for 
the Board in the proceeding for the con tested year will be one of these 
members. If the staff and the Division Chairmn,n are not in accord 
011' the case, the Chairman of the statutory Bonnl also examines it. 
The file is then returned to the regional board, either without objec­
tion or with a suggestion for a stated minimum determination or for n 
permissible range of determina tions. 

Representatives of the Board have made various statements con­
cerning the kinds of cases in which the "pre-review" practice has been 
employed. At one point it was stated this praetiee was followed only 
in the Tax Court as described above. The latest statement is that 
"pre-review" was employed in the processing of cases involving machine 
tools, ship repair, and nonferrous metals (discontinued in 1954), and 
construction (discontinued in 1956). They have advised that the 
practice of pre-review has never prevailed in any other fields. 

Some forn1er employees of the Renegotiation Board have advised 
that as currently as 2 years ago a pre-review procedure was still being 
employed in the processing of cases involving the construction, ship­
building, machine tool, and airframe industries. 'Vit.h respect to the 
construction and shipbuilding industries, they state the special treat­
ment began at the inception of the Board (i.e. ill 1952), and with re­
spect to the Inachine tool and airframe industries, the special treat­
lllent began about 1954. 

(d) Statutory Board Procedure 

Examination oj class A agreements.-'Vhen an agreement in a class 
A case has been executed by the contractor and transmitted to the 
statutory Board for concurrence, the entire case file is forwarded with 
it to the Office of Accounting and then to the Office of Review. These 
offices consult the Office of General Counsel as occasion requires. A 
staff recommendation for disposition of the case is then put before the 
statutory Board. If the Board approves the determination recom­
mended by the regional board, the file is returned to the regional bonnl 
with instructions to execute the agreement; otherwise, the Renegotitl­
tion Board reassigns the cnse to itself and the con tnlCtor is notified 
acco rd in gl y. 

Reass'£gnment oj class A impasses.-In a class A cnse where the con­
tractor is unwilling to enter into an agreement embodying the finnl 
recommendation of the regional board, an impa.sse is declared to exist. 
The case is then reassigned to the statut.o!'.,- Bonrd and the con trHctor 
is notified accordingly. 

Review oj class B unilateral ordeI'8.-In H class B ense, a unilntcrnl 
order issued by a regional board is subject to review by the stntutory 
Board, either upon its own motion or, ill its discretion, upon the r('­
quest of the contractor. If no r('view has bern initinted or requested 
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wit hill 90 dlL.\'S I1ft('r notice of the order was mailed by the regional 
board to till' contrHctor, the determination nnd ordcr of the regional 
bonrd HI'l' deellH'd to be the determillatioll Hnd orcil'r of the Rl'nl'gotia­
tion Bonnl on sllch 90th day. Review 011 its own motiOll muy be 
init intpd by t.he Board within such 90-day period. Review may be 
requl'sted by the contractor withill such 90-day period, and if requested 
lllHy be, but is not required to be, initiu,tcd by the Board within 90 
days after its receipt of sueh requestY Board represcntatives advise 
tiU'lt a request for review is invariably granted and that none has e\Ter 
been refused. Upon the initiation of a review, the case is reassigned 
to the statutory ~oard and the contractor is notified accordingly. 

Procedure after reassignment.-After a case has been reassigned to 
the statutory Board, whether a class A or a class B case, and whatever 
the rf'ason for the reassignment, the ensuing procedure in the stat utory 
Board is the same. lS A Division of the Board is immediately appointed 
by the Chairman of the Board which invariably consists of three mem­
bers of the Board. The case file then goes to the Office of Accounting 
for \'"erification of the accounting data, then to the Office of Re\Tiew, 
'where a report is prepared for the use of the Division. This staff re­
port includes a recommendation as to the disposition which should be 
made of the case. Any additional information believed necessary will 
have been obtained or requested from the contractor, from procure­
ment authorities, customers of the contractor, or from any other 
source the Board may choose. Opinions on legal points encountered 
will have been obtained from the Office of General Counsel. 

Procurement injormation.-With respect to information from 
procurement authorities, representatives of the Board have advised 
that persons in the Office of Procurement Affairs obtain this additional 
information. This information is in some cases obtained from pro­
curement officials by telephone, in which event, confirming written 
reports may be requested. In other cases, personal visits by repre­
sentatives of the Board may be made to the procuring activity, in 
which event written trip reports may be prepared by the visitors. 

Di'Vision "dry run" meeting.-Representatives of the Board advised 
that when all the information is gathered and the case has been 
reviewed by the Division members, a so-ealled "dry run" meeting is 
held. This" dry run" meeting is attended by the three Division 
meInbers, the Director of the Office of Accounting, specialists from 
the Office of Review, and on oceasion by sttlff members from the 
Office of General Counsel. They state that the purpose of the meeting 
is to review and discuss the en tire case, and that in this meeting the 
Board members have before them the staff recommendations for 
disposi tion of the case. 

At the conclusion of the "dry run" Ineeting, the contractor is 
invited to attend a conference with the Division. Representatives 
of the Board have stated that whenever possible and appropriate, 
specific matters which may have developed during the "dry run" 
meeting are indicated to the contractor as subjects upon which 
further information or eln,boration is particularly desired. However, 
persons handling renegotiation cases have stated they seldom, if ever, 
receive any indications of specific matters or issues developed at the 
" dry run" meeting, and nlOst contractors have indicated that they 
had never heard of "dry runs." 

17 RBR, § 147.1.3. 
18 R B R, § 1472.4. 



REPORT ON THE RENEGOTIATION ACT OF 1951 39 

Division meeting. -At the Division meeting, the contnlctor is 
represented by persons of his own choosing while the Renegotiation 
Board is represented by the Division Chairmn,n and his specittl 
assistant, the other Division members, and representatives of the 
Office of Accounting, the Office of Review, and if necessary, the Office 
of General Counsel. The procedure at the Division meeting is similar 
to that employed in the regional board panel meeting. There is no 
swearing of witnesses and no examination or cross-examination, and 
no record or transcript is made. Representatives of the Board state 
that the contractor is informed at the outset by the Division Chair­
man that the statutory Board is not bound by the regional board 
determination but will reach its own conclusion with respect to the 
amount of excessive profits. Board representatives state that, gen­
erally, the meeting takes the forIll of a detailed presenta tion by the 
contractor's representatives to justify their retention of the profits 
realized; that questions are asked freely at all points by Diyision 
members and staff personnel; that opinions on particular points nre 
expressed as may be required; and that inaccurate information on 
both sides is often corrected and arguments exchanged. 

With respect to Division nleetings, contractors' groups are virtually 
unanimous in the position that the meeting consists of nothing more 
than an oral presentation by the contractor of his case, that. few 
questions are asked by the Board or its staff, and that questions 
asked commonly are not related to the grounds set forth as bases for 
the determination in the statement of facts and reasons subsequently 
furnished by the Board. These and other groups state that the 
substance of performance and other reports are not made known, and 
that the Board's reasons for its determination are not made dear to 
the contractor. In fact, some groups state that in view of the }n,ck 
of free exchange of questions and answers and of the lack of any 
understanding of the Board's reasoning, they waive their right to 
attend the meeting. This, they say, is especially true of contractors 
who may have appeared before the Board once or twice before. 

Dim's1'on determination.-Upon the conclusion of the meeting, the. 
Division and its staff assistants retire to consider the ('ase. Board 
representatives state that, whenever possible, if no further information 
is to be submitted by the contractor and no further time for study is 
needed by the Division, the meeting is reconvened nnd the Di\~ision 
Chairman announces the conclusion reached bv the Division, nnd the 
reasons therefor. Persons hundling renegotia£ion ('ases st(lte that the 
Division usually reconvenes and announces its decision within n. few 
hours. Board representatives state that the contractor is further 
advised that the Division will submit its recommendation to the full 
Board and that the contractor will be notified ill due course of the 
determination made by the Board. After annolln(,ing its conclusion 
to the contractor the Division completes its report of the (,llse. The 
Division meeting is the In,st step at the stntutory Bonrc1leY(l} nt which 
the cont.ractor is entitled to n. hearing. 

Stcttutory Board revhw, meeting, a.nd dde,.minati()ns.-"~hell tlw 
Division report is received, it is placed on the meeting ngelldn of the 
Board, and the case is studied by the remaining BOHl'd lll('llll)(-'}'s. 

Board representatives have stateel thnt during the Board's st lIdy of 
the case, Board members frequently cnll in stuff personnel to discuss 
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questions reInting to the cnse. A Board meeting is called und is 
nttrlHlrd by the Bonrd members IHld usually b,- stuff members of the 
Offices of j\.cconnting, Review, nnd General·Counsel. The contrltctor 
is nen'I" invited to attend this meeting. The Secretary of the Board 
communicntes the determination of the Bonnl to the contractor. 

Su.mmary of facts and rea.sons.-At this point , the same procedure 
thllt prevltiled in the regional board is now followed by the statutory 
Bonnl with respect to furnishing the summnl'.v of fncts and reasons. 
As nt the regionnl bonrd le,-el, the SUInmnry is furnished only upon 
request of the contractor, who must state that he has submitted nIl 
the e,ridence which he believes to be relevant. 

Agreement or order.- If the contractor accepts the determination 
of the Board, an agreement is made; otherwise, a unilateral order is 
issued. 

S ta.tement offacts and reasons.-\Vhen an order is issued, if requested 
by the contractor within 30 days thereafter, the Board will furnish 
the contractor with a statement of facts and reasons, also known as 
the statutory statement.19 As at the regional board level, Board 
representatives state the summary of facts and reasons is virtually 
identical with the statement of facts and reasons. Here, as at the 
regional board, many groups have strenuously complained of the 
lack of information and reasoning in the sumlnary and the statement. 

Petition Jor redetermination.-\Vithin 90 days after the mailing of 
t he notice of an order, the contractor may file a petition with the Tax 
Court of the United States for a redetermination of the amount of 
exceSSIve profits. 20 

19 § 1&5(a). 
:( § 108. 



SECTION 6. ADMINISTRATIVE ORGANIZATION AND 
REPORTING REQUIREMENTS 

A. ADMIXISTRATIVE ORGANIZATION 

(1) PRESENT LAW 

Under sect.ion 107 (a) of the act, renegotiation authority is vested 
in an "independent est.ablishment in the executive branch of the 
Government," called the Renegotiation Board, consisting of five 
members appointed by the President by and with the advice and con­
sent of t.he Senate. The act provides that the Secretaries of the 
Army, Navy, and Air Force (subject to the approval of the Secretary 
of Defense) and the Administrator of General Services shall each 
recommend to the President one person from civilian life to serve as a 
member of the Board. A member of the Board is not permitted to 
actively engage in any business, vocation, or elllployment other than 
as a member of the Board. Under section 107(d) of the act, the 
Board is forbidden to delegate any of its functions, powers, or duties 
to any person who is "engaged on behalf of any Department in the 
making of contracts for the procurement of supplies or services, or 
in the supervision of such activities." 

The provisions of the 1951 act represent the first instance in which 
the renegotiation authority w·as vested by Congress in an ngency 
independent of the Depart.ment of Defense. Under the Renegotia­
tion Acts of 1942, 1943, and 1948, renegotiation was conducted by 
personnel who, although not contracting officers, were in the procure­
ment agencies. 

(2) P;ROPOSAL RECEIVED FOR CHANGE IN PRESENT LAW 

One proposal which "ould effect a major change in the status of 
the Renegotiation Board would require that the Renegotiation Board 
be placed within the jurisdiction of the Secretary of Defense find that 
it be made a PUTt of the Office of the Secretary of Defense, independent 
of the Departments of the Army, ~ avy, and Air Force. 

(3) DISCUSSION 

Since the inception of l'enegotin,tioll, the consensus nmong those ,dlO 
have been concerned \,ith it is that it. is essentinl that there be n close 
t.ie bet\veen the contracting agencies and the rcnegotintion authol'itles. 
Congressman Vinson, the originnl sponsor of the lefiO'islntion which be­
came the Renegotiation Act of 1951, made the fol o,,-ing rcmarks ill 
this connection as the leadoff witness in hearings held by the House 
Commit.tee on vVays and ~Icnns on t.hat legislnt.ion: 

~,fr. BYRNES. If I may inquire, briefly-and the nns,,'er 
probably is obvious-why is it that th(' Bonrd is to be com­
posed of representatives of the snme group that mnke thp 
contracts in the first instnnce? 
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~ lr. \""lN~O K . ~I V answer to that is that the doser vou 
til' tIlt' l'ontrneting agency with the finnl determinntio{l of 
th<' rt'IH'go tintiol1, the more knowledgl' the renegotiator has. 

H you cnll in somebody \vho is unfamiliar with the busi­
Ill'55, and unfamiliar with the contract, you just lose that 
much mOrt' time in educating him. 

Now, I think the vVnys and ~.feans Committee is far better 
cllwlified to pass upon tax matters than any other group 
because they have made a specialty of it. 

In the same way the man who makes contracts for tanks 
and who knows all about tanks, is far better able to talk 
with the manufacturer and weigh the yardstick that he turns 
out than I would be, knowing nothing in the world about the 
manufacture of any article. 

That is the only reason. You must have people who 
have the knowledge of the product that is being turned out 
and people who have knowledge of the contract. That is 
far better than calling anybody else into the picture. 

Mr. BYRNES. As I understand it, though, there are many 
areas of discretion that you have given to the Board, 1\1r. 
Chairman, discretion in determining what is equity as far 
as profit is concerned. 

I am wondering to what extent knowledge of all the in­
tricacies of production is required in determining whether 
or not this fellow got a better deal that he should have gotten. 
It probably has not created any difficulty in the past to have 
this close relationship, and I do not propose this as a ques­
tion on which we should do any quibbling, but I did want 
to inquire, for my own information, why there was this di­
rect relationship-and you probably have given the answer 
to it. 

~IIr. YINSON. Of course, I do not want to give the impres­
sion that it is absolutely necessary that the man who makes 
the contract be the man who carries on the renegotiation. 
But as long as we do have a close contact between the people 
originating the contract and those that renegotiate it, it is 
much better.l 

It. is also pointed out by some, that, since the Secretary of Defense 
is ultimately responsible for t.he procurement of defense lllaterial, he 
should also be ultimately responsible for renegotiation, in order thn t 
each aspect of the overall procurement activities may be conducted 
in sueh manner as to avoid inconsistencies and to promote the interests 
and objectives of the national defense program. 

It is pointed out that the change suggested would retain the inde­
pendence of the Board from the contracting officials of the Depnrt­
ments of Army, Nnvy, and Air Force. but would nevertheless move 
in the direction of accomplishing the objectives just discussed. 

1 Hrarings br fore the Committee on Ways and Means on H.R. 9216, 81st Cong., 2rl sess., p. 39 (August 
1950) . The proposed legislation with respect to which Congressman \Tinson was the sponsor and to which 
the quoted remarks were directed did not create the Renegotiation Board as an independent establishment 
in the executive branch of the Government or prevent it from delegating its authorities to officials in the 
contracting agcncies, as is the case under sec. 107 of the 1951 act. 



REPORT ON THE RENEGOTIATION ACT OF 1951 43 

B. REPORTING REQUIRE:\lEKTS 

(1) PRESE NT LAW 

Pursuant to section 114 of the aet, aelded in 1956, the Board is 
required to submit to Congress on or before January 1 of each year 
"a complete report of its activities" for the preceding year ending on 
June 30. The report is required to include information relating to 
(1) personnel of the Board, (2) administrative expenses of the Board, 
(3) statistical data relating to contractors' filings and to the conduct 
and disposition of those filings and filings made in previous years, 
(4) principal changes made by the Board in its regulations and operat­
ing procedures, (5) renegotiation cases disposed of by and pending 
before the Tax Court and other courts, and (6) other information the 
Board deems appropriate. 

(2) DISCUSSION 

Certain questions have arisen in connection with the annual reports 
required of the Board, a few of which will be discussed here. 

First, although the act requires that the annual reports be a report 
of the Board's activities, the Board, in section V of each of its annual 
reports, sets forth statistical data relating to certain ,~oluntary refunds 
and price reductions. Such voluntary refunds and price reductions 
are not determinations of excessive profits made by the Board. The 
fact that the amount of snch refunds and price reductions are set forth 
in a report which is required to be a report of the Board's activities, 
and the fact that the amount thereof is included in a figure labeled 
"net recoveries," raises the implication that the amount of such 
refunds and price reductions is directly attributable to the activities 
of the Board. As is discussed further below,2 this inlplicatioll is 
erroneous. It would seem, therefore, that if the amounts of sneIt 
refunds and price reductions are to be reported , they should be 
segregated from the figures relating to determinations of exeessi'~e 
profits and that the figures relating to the probable Federal incom'e 
tax eredit should also be segregated as between determinations of 
excessive profits and voluntary refunds and price reductions. 

Second, questions have occasionally arisen concerning information 
reported by the Board in section VI of its allnual reports, relating to 
orders and appeals to the Tax Court. Specifically, the question 
sometimes arises as to the dollar amount of determinations of excessive 
profits made by the Board in any given year and prior years which has 
been made the subject of actions before the Tax Court und other 
courts. Such information would be helpful, and "'ould appear only' 
to require the reporting of informatioll ,,-hich is no, ..... n t the Board's 
disposal. 

2 See sec. 8 below. 





SECTION 7. RELATED PROFIT LIMITATIONS 

A. VINSON-TRAMMELL AND MERCHANT NIARINE ACT PROFIT 
LIMITATION PROVISIONS 

(1) PRESENT LAW 

The Vinson-Trammell l and Merchant lVlarine 2 Acts contain pro­
visions which limit profits on certain Government contracts (and 
related subcontracts) for the construction of naval vessels and of 
aircraft to fixed percentages of contract price. The Vinson-Trammell 
Act provisions require that profits derived from contrac'tJs with the 
luilitary departments (or on related subcontracts) for the construction 
of aircraft and of naval vessels be repaid to the Treasury Departmen t 
to the extent that they exceed 10 percent of contract price, in the case 
of vessel construction contracts, or 12 percent of contract price, in 
the case of aircraft construction contracts. The 11m'chant Marine 
Act provisions require that profits derived from contracts with the 
Federal Maritime Administration or Board for the construction of 
vessels (or from related subcontracts) be repaid to the Administration 
or Board to the extent they exceed 10 percent of contract price. For 
the provisions of these statutes and related materials: see Appendix H. 

The application of these profit-limitation provisions is now sus­
pended by section 102(e) of the Renegotiation Act to the extent 
provided therein. That section provides that, "notwithstanding any 
agreement to the contrary, the profit-limitation provisions" of the 
Vinson-Trammell and Merchant Marine Acts "shall not apply * * * 
to any contract ot subcontract 3 if any of the receipts or accruals 
therefrom are subject to this title or would be subject to this title 
except for the provisions of section 106(e)" (relating to exemption 
for standard commercial articles and services). That portion of 
section 102 (e) which provides that the Vinson-Trammell and lVler­
chant Marine Acts profit limitations shall not apply to any contract 
receipts or accruals which "would be subject to [the Renegotiation 
Act] except for the provisions of section 106 (e)" of the act (relating 
to the exemption for standard commercial articles and services), 
was added in 1955.4 This addition represents a compromise between 
the House version of the act, which would have made those profit 
limitations inapplicable to receipts or accruals which would have been 
subject to the Renegotiation Act but for any of the exemptions pro­
vided under section 106 of the Renegotiation Act/ and the Senate 
version which contained no such provision.6 

I Vinson-Trammell Act of 1934, as amended, 48 Stat. 503 (1934), 10 U .S.C. 7300. 
2 Sec. 505(b) of the Merchant Marine Act of1936, 49 Stat. 1958, as amended, 58 Stat. 920 (1944), 46 U.S.C. 

1155(b). 
3 The provisions of sec. 102(e) of the Renegotiation Act make the profit-limitation provisions of the 

Merchant Marine Act inapplicable to the extent provided only in the case of contracts or subcontracts 
entered into after Dec. 31, 1950. 

t Public Law 216, 86th Cong., as amended by Public Law 870, 84th Congo 
S See sec. 2 of H.R. 4904, 84th Cong., 1st sess.; H. Rept. 450, Apr. 27, 1955, p. 3. 
e See S. Rept. 582, 84th Cong., 1st sess., June 20, 1955, pp. 2-3; see, also. conference report, H. Rept. 1188. 

84th Cong., 1st sess., July 14, 1955, p. 3. 

45 
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~) QUESTIONS PRESENTED 

Two questions concerning these statutory profit-limitation provi­
sions arise in connection ,dth renegotiation. 

If the Renegotia tion Act were permitted to expire, the profit 
limitation provisions of the Vinson-Trammell and ~ferchant ~farine 
.Acts ,,'ouItl take effect, barring their repeal. Thus, any consideration 
of whether the Renegotiation Act should be repealed or permitted to 
expire raises the question of whether the Yinson-Trammell and 
~rerchant ~rarine Acts profit limitations should be permitted to come 
in to efi'ect.. 

Despite the fact that the Vinson-Trammell and .l\1erchant IVlarine 
Acts profit limitations are suspended by section 102(e) of the Rene­
gotiation Act, the provisions of section 102(e) are drafted in such a 
way that those profit limitations may apply to certain contracts even 
while the Renegotiation Act is in effect. This raises the question of 
whether the Vinson-Trammell and ~1erchant Marine Acts profit­
limitation provisions should be permitted to operate to limit profits 
so long as the Renegotiation Act is in effect. 

Both of these questions raise the further question of whether such 
provisions are a desirable form of profit limitation. 

(3) DISCUSSION 

(a) Desirability of Vinson-Trammell and Merchant Marine Act provi­
sions as a form of profit limitation 

The consensus among those who have directed themselves to this 
question is that the Vinson-Trammell and Merchant Marine Act 
provisions are not a desirable form of profit limitation.7 Perhaps the 
most important considerations cited in support of this position are 
that (1) they impair contractors' incentives to efficiency and tend to 
bring about a cost-plus-percentage-of-cost type of contracting, with 
resulting increases in the price paid by the Government for its pro­
curements; (2) that they deter contractors subject to their provisions 
from entering into Government contracts; (3) that they are dis­
criminatory in that they apply only to a few of the many types of 
contractors engaged in Govermnent contracting; and (4) that any 
such uniform, fiat-rate profit limitations are too arbitrary and in­
flexible in that they do not take into account the various factors which 
must necessarily be taken into account in determining proper levels 
of profit. 

It should be noted in this regard that both the sponsor of this 
legislation, Congressman Vinson, and representatives of the procure­
mf'nt agencies concerned have upon severa] occasions since 1945 
sought its repeal. 8 The following excerpts from a letter written in 1947 

7 See, e.g., Report of the Joint Committee on Internal Revenue Taxation Relating to Renegotiation. 
S. Doc. 126, 84th Cong., 2d sess., May 31,1956, pp. 18-19. 

B In November 1945, Congressman Vinson, chairman of the House Naval Affairs Committee, introduced a 
bill, H.R. 4622, to repeal the profit limitation provisions of the Vinson-Trammell Act. This bill was favor­
ably supported by reports from the War, Navy, and Treasury Departments but failed to receive anyex­
tensive consideration by the 79th Congress. Subsequently, a new bilI, H.R. 3051, was introduced in the 
80th Congress at the specific request of the Department of the Navy, providing for the repeal of the Vinson­
Trammell Act profit provisions. This bill was favorably reported by the House Armed Services Committee 
unanimously on June 20, 1947, and was promptly passed by the House. It was then favorably reported 
unanimously from the Senate Committee on Armed Services on June 19, 1947, hut was lost in the logjam of 
legislation at the end of the session of Congress. 

The enactment of the new Renegotiation Act in 1948 had the effect of making further consideration of the 
repeal bill, H.R. 3051, at that particular time, entirely unnecessary because the area of application of the 
Vinson Act prOfit-limitation clause had been almost entirely eliminated. The enactment of legislation 
repealing the Vinson Act provisions became of almost academic interest and no final Congressional action 
was taken on the bill H.R. 3051. 
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to the Speaker of the House by the then Secretary of the Navy are of 
interest in this connection: 

It. should be noted here that the existing profit-limitation 
provisions of the Vinson-Trammell Act apply only to ship­
building and aircraft manufacturing industries. l\1unu­
facturing enterprises unrelated to these t\\"O industries tHe 
not subject to such limitations; hence, all unjustified dis­
crimination against these two major industries exists. 
:Nloreover, rigorous enforcement of the profit limitations 
requires complicated and costly bookkeeping by contnlCtors 
and subcontractors and t.he nUtintenance by the Govern­
ment of a large additional number of auditors und ext1,mincrs. 
Problems as to the commercial overhead necessita,te an audit 
of all the commercial \york perfol'lned by a contractor. 

* * * * 
Of the greatest concern to the Navy Department is the 

danger that if the profit-linlitation provisions of the Vinson­
Trammell Act are retained there will be serious interference 
with peacetime procurement. The fact that the shipbuild­
ing and aircraft manufacturing industries are singled out Inay 
tend to discourage produeers from entering these two fields 
in the Navy's interest. The burden of bookkeeping thrust 
upon the contractor and subcontractor has, in the past, mude 
them reluctant to enter into contracts or subcontracts 'with 
the Navy. This danger is especially acute in such fields as 
aeronautics and ship components where there is a large 
civilian outlet for such products and it is apparent that such 
contractors will prefer to deal exclusively in civilian fields 
which are free from the burdens of the profit-limitation 
provisions imposed by existing law. 

It is particularly important to note that the profit-limita­
tion provisions adopt a flat percentage limitation as the means 
of control. This is not an appropriate or successful tech­
nique for limiting profits as it takes no account of the amount 
of invested capital which must be carried by a particular 
contractor nor of the fact that in different lines of business 
the same volume of sales may require widely different 
amounts of capital. A percentage limitation does not allow 
appropriate consideration to be given to the nature of the 
articles purchased, the difficulties of producing them, or the 
number bought. Control by a percentage of the contract 
price is dangerous because an allowable increase in the con­
tract price provides a larger allowed net profit, so that the 
contractor and subcontractor are provided with statutory 
incentive to inflate the contract price. The June 1940 
anlendment to the Vinson-Trammell Act, provided a serious 
temptation for contractors and subcontractors to inflate both 
their contract price and their actual costs of performance. 
No stimulus was afforded such contntCtors for savings in 
costs) but under the June 1940 amendment, the contrary was 
true. In some respects, the profit-limitation provisions 
reduce all contracts to a cost-plus-a-percelltage-of-cost 
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basis - H, mode of contracting long SInce recognized as 
undesirable. 

* * * * * 
The difficulties created b\" the VillsoIl-Trammell Act arc 

by no meuns offset by an.): real limitation Oll profits as a 
resul t. As of the beginning of last year, less thun $8 million 
excess profits were recaptured under the act, although $131 
million of alleged costs were in fact disallowed by the Com­
pellsation Board. Further, because the act has narrowed 
competition very materially by discouraging contractors 
from dealing with the Navy, it may well be that the net 
result has been to increase costs to the Navy. 

One of the aims of the Vinson-Trammell Act was to estab­
lish a yardstick for the aircraft industry at a time when that 
industry was undergoing tremendous expansion. The indus­
try has now reached such a stage of competitive development 
and has acquired such knowledge concerning the costs 
involved, that the maintenance of a naval yardstick is no 
longer necessary. Competition between various private 
plants will tend to result in economy of Government 
procuremen t. 

The Joint Committee on Internal Revenue Taxation in the reports 
of its 1955 study of renegotiation also made the following statement 
with respect to these statutory profit-limitation provisions: 

This uniform fiat percentage profit liInitation legislation 
was opposed by the luilitary departments and the War Pro­
duction Board just prior to the adoption of renegotiation in 
vVorld War II. Included in the arguments against it were 
that it places contracts on a cost-plus basis; that the rate of 
profit should be related to the contribution and performance 
of the contractor instead of to a fiat statutory percentage; 
that allowing a uniform percent of profit on gross sales is 
unfair as applied to different types of business, where the 
same volume of sales lnay involve widely different amounts 
of capital, skill, and work, levels of subcontracting, and other 
differences; and that it is unfair in treating alike those con­
tractors who use Government facilities, those who are fi­
nanced by the Government either through advance pay­
ments, direct loans, or cost-plus-fixed-fee contracts, and 
others who use their own facilities and capital. 

The present Vinson-Trammell provisions do not seem to 
be an appropriate substitute for renegotiation.9 

(b) Desirability oj permitting Vinson-Trammell and Merchant .L11arine 
Act profit limitations to apply while renegotiation is in effect 

If the Vinson-Trammell and 11m'chant 11m'ine Act profit linlita­
tions are considered to be undesirable forms of profit limitations, that 
consideration settles the question of whether they should be permitted 
to operate while the Renegotiation Act is in effect, 

Even if it is not conclusively determined that these statutory profit 
limitations are undesirable, there are other considerations which di­
rect that they not be permitted to operate while the Renegotiation 

i Id., p. 19, 
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Act is in effect. At the practical level, there is the very important 
consideration that if a contractor is required in the course of the rene­

,gotiation process to refund profits out of receipts and accruals which 
are deri ved to any extent from contracts which are also subject to the 
Vinson-Trammell or ~Jerchant ).Iarine Act limitations, the renegotia­
tions refund must be attributed to individual contracts, since such 
refunds must be treated as reductions in price for purposes of applying 
the Vinson-Tnunmell and :Nlerchant 11arine Act limitations. Since 
these limitations apply on a contract-by-contract basis, while renego­
tiation is generally required to be conducted on an aggregate fiscal­
year basis-i.e., with respect to receipts and accruals in a fiscal year 
on all renegotiable contracts-the portion of a renegotiation refund 
attributable to a particular contract should not be able to be deter­
mined if the Board and the contractor do not agree to renegotiate 
on a separate-contract basis and if the Board carries out its statutory 
mandate not to renegotiate a particular contract. These difficulties 
were the principal considerations, but not the only consideration, 
which led Congress to adopt the provisions contained in section 102 (e) 
of the act which suspended the Vinson-Trammell and 11erchant 
l\1arine Act profit limitations.lO 

There are also policy considerations against perrnitting the Vinson­
Tranlmell and Merchant ~1arine Act profit limitations to operate 
while the Renegotiation Act is in effect. The nature of renegotiation 
is such that any decision on the part of Congress to leave the renego­
tiation type of profit limitations in effect necessarily constitutes a 
decision on the part of Congress that the Vinson-Trammell and 
Merchant 11arine Act-type profit limitations should not also be in 
-effect. There is implicit in renegotiation the policy decisions (1) that 
permissible levels of profits should not be fixed by reference to uni­
formly applicable fixed percentages of sales, but must be set by 
flexible standards applied ou a case-by-case basis; (2) that profit 
limitations should be administered by an agency independent of the 
procurement agencies; (3) that profits recaptured through profit-. 
limitation provisions should revert to the Treasury and not to the 
procurement agencies involved; and (4) that profit limitations should 
be applied on an overall or fiscal-year basis rather than on a completed­
contract basis. Regardless of the merits of these policy decisions 
implicit in renegotiation-and doubts have been expressed as to them, 
as has been indicated elsewhere in this study-those policy decisions 
are inconsistent ,yith the policies inherent in Vinson-Tranuuell and 
l\1er('hant '\1arine Act-t~Tpe limitations. 

The combination of the considerations just cited led Congress to 
adopt the provisions, contained in section 102 (e) of the act, which 
suspend the profit-limitation provisions of the VinsoD-Tnunmell and 
Merchant Marine Acts. 

Given these considerations, it is interesting to find that in the pust 
there have occasionally been suggestions that contract receipts or 
accruals which are exempted from the act under section 106, or which 
are subject to the act but not subject to renegotiation by virtue of 
being below the minimum amount of "floor" prescribed by section 
105(f) should be subject to the Vinson-Trammell or !vlerchant ~Iarine 
Acts profit limitations, or to certain comparable nonstatutory profit 

10 See hearings before the Ways and Means Committee on R.R. 9246, Aug. 3, 1950, 81st Cong., 2d scss., 
'p.56. 

66858-62-5 
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linlitations discussed further below.l1 The suggestion that contract 
receipts nnd accruals be subject to such profit linlitations when they 
arc subject to the act but below the "floor," was rejected by Congress 
in 1959. This action of Congress seems proper, for such a suggestion 
would lead to the complexities of attributing renegotiation refunds 
to illdividual contracts encountered under earlier renegotiation stat­
utes which were precisely the cOInplexities that Congress sought to 
avoid in 1951 when it adopted the present provisions of section 102(e).12 
A still more inlportant shortcoming of such suggestions, however, is 
th'1t they ignore the fact that the inlposition of Vinson-Trammell-type 
profit limitations is fundamentally inconsistent with the congressional 
policy decisions already described which are implicit in the continua­
tion of the Renegotiation Act. 

In the view of the considerations described which led to the adoption 
of the suspension provisions of section 102 (e), and in view of the fact 
that suggestions for legislative change have occasionally been made 
which ignore those conditions, it may be desirable to consider strength­
ening the provisions of section 102 (e) by striking the words "section 
106 (e)" wherever they appear, and by inserting in lieu thereof the 
words "section 106". This would have the effect of preventing the 
Vinson-Trammell and Merchant Marine Act profit-limitation provi­
sions from being applicable, during the period that renegotiation is in 
effect, to receipts or accruals from any contract exempted from the 
Renegotiation Act, instead of to just those receipts and accruals ex­
empt under the standard commercial article and services exemption. 

B. CERTAIN NONSTATUTORY PROFIT LIMITATIONS 

(1) PRESENT LAW 

Although section 102 (e) of the Renegotiation Act suspends the 
special profit linlitations imposed by the Vinson-Trammell and 
Merchant Marine Acts on contracts for the reconditioning or con­
struction of ships, there are at least three instances in which some 
procurement agencies have nevertheless imposed special profit limita­
tions on ship repair or construction contracts. These profit limita­
tions are not imposed pursuant to any statutory requirmnent, but are 
imposed pursuant to regulatory or other administrative action of the 
procurement agency involved, and are referred to as "nonstatutory" 
profit limitations. 

Federal 1.1aritime Administration/l.laritime Board ship repair con­
tract profit limitation.-The Federal Maritime Administration and the 
Federal Maritime Board (agencies in the Department of Commerce) 
require that all ship repair contracts contain a clause, applicable to 
subcontracts as well as prime contracts, which requires that all profit 
in excess of 10 percent of contract price be repaid to the 11Iaritime 
Administration (or Board). The clause thus required to be inserted 
is virtually identical to the clause required by the now-suspended 
profit-limitation provisions of the Merchant Marine and Vinson­
Trammell Acts to be inserted in contracts subject to those acts, and 
the computation of profits for purposes of this statutory limitation 

11 For example, see hearings before the Finance Committee on H.R. 7086, 86th Cong., 1st sess., p. 5. See 
also S. Rept. 582, 84th Congo 1st sess .• p. 3. 

12 See hearings before the Ways and Means Committee on H.R. 9246, 81st Cong., 2d sess. Aug. 2, 1950, 
p.56. 
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is governed by the same regulations that were issued for purposes of 
the Merchant Marine Act limitations. For the provisions of this 
clause and related materials, see Appendix 1. 

Federal Maritime Administration/Maritime Board ship construction 
contract profit limitations.-The Federal Maritime Administration and 
Maritime Board have also required that ship construction contracts 
having escalation provisions contain a clause which provides that 
escalation payments otherwise required under the contract shall not 
be paid to the extent they would yield the contractor a profit in excess 
of 10 percent of contract price. The computation of profits for pur­
poses of this nonstatutory limitation is governed by the same regula­
tion that governs computation of profits for purposes of the suspended 
Merchant Marine Act profits limitations. For the provisions of this 
clause and related materials, see Appendix I. 

Navy ship construction contract profit limitations.-The Navy De­
partment also follows the practice of inserting in its vessel construction 
contracts which contain the escalation article (art. 6) a clause which 
permits the contracting officer to deny any escalation payment other­
wise agreed upon and required under the contract if he finds that 
such payment "is not required * * * to enable the contractor to earn 
a fair and reasonable profit" under the contract. For the provisions 
of this clause and related materials, see Appendix 1. 

(2) QUESTIONS PRESENTED 

As in the case of the Vinson-Trammell and Merchant Marine Act 
profit-limitation provisions, the principal questions presented with 
respect to the nonstatutory profit limitations under discussion are 
whether they are a desirable form of profit limitation and whether 
they should be permitted to operate while renegotiation is in effect. 

(3) DISCUSSION 

The considerations cited above in the discussion of the Vinson-' 
Trammell and :Nlerchant Marine Act profit-limitations provisions 13 

are equally relevant to the question whether these nonstatutory 
lilnitations are a desirable form of profit limitation, and to the question 
whether they should be permitted to operate while the Renego­
tiation Act is in effect. 

Thus, the view that the Vinson-Trammell and Merchant lvlarine 
Acts profit limitations are undesirable forms of profit limitation in that 
they discriminate against one industry is equally applicable to all 
three of these nonstatutory profit limitations. Moreover, the view 
that the statutory provisions are undesirable in that they tend to 
bring about the forbidden cost-plus-percentage of cost (OPPO) type 
contracting also appears to be particularly applicable to t,hese non­
statutory limitations. One case brought to light in the course of this 
study, which is particularly relevant in this regard, involves a situn,tion 
where a Navy Department contracting officer denied a large escalation 
payment pursuant to article 6 (e) of the renegotiable ship construction 
contract, with the following explanation: 

The profit earned under this contract, without adjustment 
for escalation, amounts to in excess of $ * * *, or about 

13 See supra, p. 46. 
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* * * percent of co:sts. If the requested adjustment were 
mn,de, a profit in excess of $ * * *, or more than [ * * * ] 
percellt of costs would result. Under article 6(e) of the 
special provisions of contract NObs- * * *, the co~tracting 
officer may deny any escalation adjustmcnt, otherwise in 
accordance with article 6, which is not required to enable 
the contractor to earn a fair and reasonable profit under the 
cont.ract: Considering all relevant factors, the profit already 
accrued IS considered fair and reasonable within the meaning 
of article 6(e). Accordingly, your claim for an upward 
adjustment in the price of contract NObs- * * * is denied." 
[Emphasis supplied.] 

The lnaterial quoted, particu1a.rly the italicized portions thereof, 
clearly indicates that the allowable level of profit on the contract was 
fixed by reference to a specified percentage of costs actually incurred, 
which is precisely the method by which profits are fixed in a CPPC­
type contract. Because this method of fLxing profits adversely affects 
the contractor's incentive to reduce costs, and in fact gives him an 
incentive to increase costs so as to increase his profits, the CPPC 
method of contracting is now forbidden by law. 

Likewise, the considerations which led Congress to suspend the 
profit limitations of the Vinson-Tranlmell and ~ferchant lVIarine Acts 
while the Renegotiation Act is in effect are equally applicable to these 
nonstatutory profit limitations. 14 Thus, it is important to note that 
the nature of renegotin,tion is such that any decision on the part of 
Congress to leave the renegotiation type of profit limitations in effect 
necessarily constitutes a decision on the part of Congress that these 
nonstatutory profit linlitations should not also be in effect. There is 
inlplicit in renegotiation the policy decisions (1) that permissible levels 
of profits should not be fixed by reference to uniformly applicable 
fixed percentage of sales, but Inust be set by flexible standards applied 
on a case-by-case basis; (2) that profit limitations should be ad­
ministered by an agenc)! independent of the procurement agencies; 
(3) that profits recaptured through profit-lilnitation provisions should 
revert to the Treasury and not to the procurement agencies involved; 
and (4) that profit limitations should be applied on an overall or fiscal­
year basis rather than on a completed-contract basis. Regardless of 
the nlerits of these policy decisions implicit in renegotiation -and 
doubts have been expressed as to them, as has been indicated else­
where in this study-those policy decisions are inconsistent with the 
policies inherent in these nonstatutory limitations. 

The fact that these nonstatutory profit limitations are in conflict 
with policy decisions implicit in renegotiation is particularly evident 
in the case of the requirelncnt of the Renegotiation Act that excessive 
profits be refunded to the Treasury and not to any procurement 
agency. During the course of this study, cognizant procurement 
officials of the Navy Department and of the Federal lvfaritime Ad­
ministration and Board have repeatedly indicated that one of their 
principal ren,sons for using, and wanting to continue to use, these non­
statutory profit limitations in the case of contracts which are also 
subject to renegotiation, is that under them any savings effected by 
the limitations accrue to the benefit of their agencies, whereas under 
renegotiation the profits recaptured go to the Treasury. In view of 

It See supra, p. 46. 
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this, it is evident that the procurement agencies have been using, and 
desire to continue using these nonstatutory profit limitations to achieve 
results which are precisely those which it is the policy of the Renego­
tiation Act to pre\-ent. 

The Senate, in 1959, adopted an anwnrlment to the bill extending 
the Renegotiation Act which ,,-as sponsored by the Finance Conl­
mittee and which reads as follows: 

Sec. 2. X on-statutory profit limitation proyisions 
Section 104 of the Renegotiation Act of 1951 (50 U.S.C., app. sec. 1214) is 

amended by adding at the end thereof the follo"ing new sentences: "Xo 
proyision limiting the amount of profits shall be inserted by the Secretary of 
any Department in any contract or subcontract the receipts or accruals from 
which are subject to this title, or would be subject to this title except for the 
proyisions of section 106, other than the proYision required by the first sen­
tence of this section; and any such other proyision in any such contract or 
subcontract, whether entered into before, on, or after the date of the enact­
ment of this sentence, shall haye no force or effect. The preceding sentence 
shall not apply to any incentiye proyision, to any proyision for redetermina­
tion or similar reyision of the contract price, or to any proyision for price 
escalation which operates without regard to the amount of profits under the 
contract or subcontract." 15 

The amendment \,as elinlina ted in conference, but the conference 
report indicated that no inference "as to be drawn from the fact it 
was not Inade a part of the conference agreement and directed that 
the amendment be made the subject of this study. 

The considerations which led to Senate adoption of the mnendment 
were set forth in an explanation submitted by Senator Byrd in the 
course of Senate floor action on the amendment. The considerations 
set forth in that explanation, which are set forth below, are consistent 
with those which have been developed previously in this study and 
would appear to be as applicable now as they were then. I6 

This amendment is designed to preyent the Goyernment agencies from 
employing certain profit limitation deyices which undermine the mll of 
Congress as expressed in the Renegotiation Act of 1951. 

There are at least three instances in which administratiye agencies, through 
regulatory action, are subjecting contracts to these profit limitations eyen 
though the same contracts are subject to renegotiation. 

(1) The Federal Maritime Administration (and Federal Maritime Board) 
requires that all ship repair contracts contain a clause (art. 41) which requires 
a contractor to repay to the Federal :L\Iaritime Administration any profits 
on the contract which exceed 10 percent of the contract price. 

(2) The Nayy Department follows the practice of inserting an escalation 
clause (art. 6(e)) in ship construction contracts which permits the contracting 
officer to deny the agreed upon escalation payments if he finds that the 
payment "is not required * * * to enable the contractor to earn a fair and 
reasonable profit" under the contract. 

(3) The Federal Maritime Administration (and the Federal Maritime 
Board) also employs an escalation clause in shipbuilding contracts (sec. 5) 
which provides that escalation payments will not be made if the payments 
would yield the contractor a profit of more than 10 percent of the contract 
price. 

A brief consideration of the nature of renegotiation shows that these types 
of profit limitations are inconsistent in seyeral respects with the type of 
profit limitation decided upon by Congress when it adopted renegotiation. 
The Renegotiation Act empowers the GoYernment, acting through an 
independent agency known as the Renegotiation Board, to require a con­
tractor to repay to the U.S. Treasury any profits earned on renegotiable 

15 H.R. i0S6, 86th Cong., 1st sess. (1959). 
1& 105 Congressional Record 11562-11563. 
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Govern ment contracts which, in the judgment of the Board, are excessive 
for t hc fiscal year involved. This type of profit limitation differs radically 
from that involved in the provisions dcscribed above. 

(1) Renegotiation is not conducted on a contract-by-contract basis but 
on an overall fiscal year basis. In other words, if a contractor holds several 
renegotiable Government contracts the question of whether he has earned 
excessivc profits is not determined by reference to each individual contract 
but is dctermined with respect to his aggregate profits during a fiscal year on 
all the contracts, with the result that losses or deficiencies in reasonable profits 
on one contract may be offset against excessive profits on another contract. 

(2) In the renegotiation process, the determination of excessive profits is 
not made by a contracting officer or any other official in the contracting 
agency, but is made by an independent official on the Renegotiation Board. 
The Renegotiation Act itself fortifies this procedure by prohibiting the Board 
from delegating any of its powers to any person in any agency who is respon­
sible for making procurement contracts for that agency. 

(3) Under renegotiation, amounts which are determined to be excessive 
profits are required to be paid into the surplus fund of the U.S. Treasury 
and not to the agency which made the contract. The requirement that 
excessive profits be paid to the Treasury rather than to the contracting 
agency involved has the desirable effect of preventing contracting officers 
from relying on renegotiation or any other after-the-fact profit limitation 
device in establishing the original terms of the contract. 

(4) Renegotiation does not establish an arbitrary flat rate profit limitation 
on all contracts but requires the Renegotiation Board, in determining exces­
sive profits, to take into account numerous factors which may vary among 
different contracts and contractors. 

When Congress adopted renegotiation, it had before it a considerable 
amount of prior experience with other forms of profit limitations similar to 
some of those described above which are currently being employed by regu­
latory action of administrative agencies, and in view of the various short­
comings of such other forms of profit limitations it rejected them in favor of 
renegotiation. For example, the Merchant Marine Act of 1936 and the 
Vinson-Trammell Act of 1934 contained flat rate profit limitations of 10 per­
cent and 12 percent of the contract price in the case of ship construction 
and aircraft construction contracts, respectively, and required contractors 
holding such contracts to repay any profits in excess of the limit to the con­
tracting agency involved. Congress provided, however, in section 102(e) of 
the Renegotiation Act that the profit limitation provisions of those two acts 
be suspended so long as renegotiation is in effect. Despite the fact that 
Congress expressly indicated its intention to suspend such other types of 
profit limitations and despite the fact that the other types of profit limita­
tions described above are inconsistent with the renegotiation process, some 
of the administrative agencies have, in effect, nullified the congressional policy 
by employing profit limitation devices other than renegotiation, even though 
the contracts to which the other profit limitations are applied are, at the 
.same time, subject to renegotiation. 

In order to prevent the renegotiation authority from being weakened and 
to prevent the will of Congress from being circumvented by such adminis­
trative action, this amendment prohibits use of the type of profit limitations 
.described above so long as the Renegotiation Act is in effect. 



APPENDICES 

APPENDIX A 

PROPOSALS RECEIVED FOR OHANGES IN THE ACT 

The various proposals for changes in the act which have been re­
ceived in the course of this study are summarized in this appendix. 
These proposals have been made available to the Renegotiation 
Board for its review and comm.ent, and the comments received from 
the Board with regard to these proposals are set forth in a letter dated 
December 21, 1961, from the Chairnlan of the Renegotiation Board 
to the chairman of the Joint Committee on Internal Revenue Taxa­
tion. This letter is reproduced below as Appendix B of this document. 

A. EXEMPTIONS 

(1) PROPOSED CHANGES IN PRESENT EXEMPrrIONS 

(a) Stock-item exemption.-It has been proposed that the "stock­
item" exemption now provided under regulations be incorporated in 
the statute as a mandatory exemption. 

(b) Standard commercial article exemption.-It has been proposed by 
several groups that, for purposes of establishing a class of articles 
constituting a "standard commercial class" under section 106(e) 
(4) (G), articles classified in a group by a contractor under classi­
fications which accord with standard accounting practices either of 
the con tractor or of his industry be treated as a standard commercial 
class. One such proposal would provide that if the articles in these' 
classes are stocked or on price lists, they should be considered a class 
of articles: (a) when the classifications are consistent with "sound 
industry practices"; (b) when it is not administratively practical from 
an accounting standpoint to maintain records on each article; or (c) 
when the price of all such articles sold is not in excess of the best user­
customer price for like quantity. The sponsors of this proposal a,ssert 
that the Board's narrow interpretation of a class of products has made 
it administratively unfeasible to apply the exemption, and that the 
restrictive interpretation placed by the Board on the term "standard 
commercial class" has frustrated the intent of Congress. 

It has also been proposed that the standard commercial exemption 
be amended to add an exemption for a "competitive manufactured 
product," which would be defined as an article "manufactured and 
openly offered for sale by one person which performs subs tan tially t.he 
same funct.ion in substantially the same way as * * * articles which 
are manufactured and openly offered for sale by two or more other 
independent persons", but an article would be excluded from the 
definition of competitive manufactured product (1) if it were developed 
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under COIl tract with thc GoYernment, or (2) if it had not been sold by 
the contractor within the fiscal year to at least three persons independ-· 
cut of each other und of thc contractor. This proposal is based on 
the consideration that, a.Ithollgh the pres en t law exemption " "as cn­
nch.'d for the purpose of exempting sales of articles with respect to 
·which competi tion is present, there nevertheless are numerous cases 
to which the act applies even though there is competition. 

It hus been further proposed by several groups that the cxemption 
for standard commercial services be extended to bona fide manufac­
turers' representatives. The reason given for this proposal is that 
eOlupe tition is in fact present in th e case of such services and that the 
presence of such competition is indicated by the fact that the manu­
facturers who are the principals of such representatives may qualify 
for the standard commercial artiele and services exenlption. 

It has also been proposed that the 35-percent-of-sales test be made 
inapplicable in cases where the exemption is "self-executing," that is. 
in the case of standard commercial articles. The reason given for 
making the 35-percent-of-sales test inapplicable in cases where the 
exemption is "self-executing" is that the self-executing exemption 
now gran ted for standard commercial articles h~s been so narrowly 
construed that it is virtually useless for many companies which have 
product lines including a broad catalog of items with slight differences 
and do not keep records coinciding with the regulatory distinctions. 

(c) N ew durable products exemption.-It has been proposed that the 
act be amended to require the Board to publish in its regulations a 
list of all new durable products recognized by it as being eligible for 
this partiallnandatory exemption. 

(2) PROPOSED NEW EXEMPTIONS 

(a) Fixed-price contracts.-8everal proposals have been submitted 
which would exe!npt fixed-price contracts fron). the application of the 
act. For example, one proposal would exempt fonnally advertised 
negotiated fixed-price contracts. Another proposal would exempt all 
fixed-price contracts. Another one would exempt formally advertised 
negotiated fixed-price contracts. Another proposal would exempt 
firm-fixed-price contracts for which reasonableness of price has been 
established by competition. 

A further proposal would exempt "any firm-fL"I\:ed-price contract or· 
subcontract (with or without price escalation), for which stable and 
reasonably definite specifications are available and for which fair and 
reasonable pricing can be achieved." Under this latter proposal, 
pricing would be deemed fair and reasonable if "adequate competi­
tion" made" initial quotations effective", or if "prior purchases of the 
same or sim.ilar supplies or services provided a reasonable price com-· 
parison", or "if any other reasonable basis for price determination is 
presented." Under this sam.e proposal any firm-fLxed-price contract 
or subcontract would be presumed exempt "unless the contracting 
officer makes a written determination, at the time the contract or 
subcontract is awarded, that stable and reasonable definite specifica­
tions are not available or fair and reasonable pricing cannot be 
achieved." 

T he groups favoring exemption of fL"\"ed-price contracts do so on 
the basis that the procedures for making and adm.inistering such 
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contracts are designed to produce a price which is not likely to result 
in "excessive" profits. 

(b) Incentive contracts.-Several proposals have been submitted 
which would exempt incentive-type contracts. One such proposal 
would exempt incentive-type contracts placed by formal advertising. 
The reason assigned for exempting incentive-type contracts from 
renegotiation is that renegotiation defeats the very purpose of this 
type of contract in that it deprives the contractor of the profit 
deliberately provided hiIn by the procurement authority under the 
incentive provisions of the contract. The problem which has been 
raised by opponents of such proposals, however, is that it is difficult 
to determine the extent to which profits eliminated as a result of 
renegotiation are in fact those resulting from efficienc~r of the con­
tractor in controlling costs, as distinguished from profits resulting 
from an underrun of unrealistically high-cost estimates. 

(c) Price redeterminable contracts.-A majority of the groups sub­
mitting comments in connection with this study favor an amendment 
to the act which would exempt therefrom all price-redeterminable 
contracts. In connection with this proposal, it has been pointed out 
that the price-redetenninable type of contract provides many of the 
protections against unreasonable profits which are provided by 
renegotiation. 

(d) Product exemptions.-Several proposals would exempt all sales of 
products where costs have been found by the Government to be 
reasonable. Another proposal would exempt contracts for all prod­
ucts except those affirmatively designated by the procurement agency 
as being product categories which, in their judgment, should be sub­
ject to renegotiation. (For related exemptions, see below concerning 
proposed exemption by action of procurement agency.) These pro­
posals are based on the premise that renegotiation should be restricted 
in its application to contracts for those products with respect to which 
there are the problems cited by the proponents of renegotiation as 
justification for its need-that is, problems such as the absence of the 
prior production and cost experience existing in the case of the new' 
and complex items the Government is required to procure for its 
,defense program. 

(e) Exemptionjor contracts according to method oj placement.-8everal 
different proposals would provide for the exemption of contracts 
according to the method of placement. For example, most of the 
groups favoring additional exemptions would amend the act to exempt 
all contracts awarded on an advertised bid basis. Another proposal 
would exempt negotiated contracts which are placed competitively. 
A third proposal would restrict the act to certain types of procurement 
where reasonable competition does not exist. These different pro­
posals are based on the consideration that some of the circumstances 
which Inust be present in order to justify placement of the contract 
under that method are sufficient in themselves to protect the Govern­
ment against the possibility of unreasonable profits. Thus, it is stated 
that where the contract is placed by competitive advertised bidding, 
the presence of competition ~unong the bidders will be sufficient to 
protect the Government against unreasonable prices and profits. 

(f) Small business contract exemption.-It has been suggested from 
time to time that the act be amended to exempt all independent and 
non-affiliated contractors and subcontractors from renegotin.tion which 
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qllnlify ItS sn~n~l bu?iness ~llder criteria estfl;blis!lCd by the SmalI 
Busillcss Adulllllstrn hOIl. 1 hese proposnls nre Justified on the grounds 
that smllll busincsses arc peculiarly in need of relief from the burdens 
of complinllce "rith renegotiation nnd from the financial uncertainties 
att.rl1dnnt upon the contingency of hn,ving to refund unknown amounts 
of profits to the Government, and that it is important to the national 
defellse effort as well as to the economy in general that small busi­
nesses be assisted and encouraged to enter into contracts with the 
Government. 

(g) Exemption for small contracts.-It has been recommended that 
section 106(a) of the act be amended by adding a new paragraph (10) 
which would exempt "Any subcontract for an aggregate amount of 
$5,000 or less, provided snch subcontracts were customary in the 
preceding fiscal year, and that of the aggregate receipts or accruals in 
the fiscal year sales to any onc contractor or subcontractor do not 
exceed 20 percell t of such aggregate receipts or accruals." The 
reason given for the proposed exemption is that, in cases such as those 
described, the clerical cost and burden of renegotiation on the seller 
is considerable and that some relief is needed. 

(h) Exemptionfor minimum amount renegotiable.-Several proposals 
would treat the minimum amount specified by section 105 of the act 
as an exem_ption rather than as a "floor." These proposals arc 
mentioned further below in connection with the proposals concerning 
the statutory "floor." 

(i) Increase of minimum amount refundable.-As is discussed further 
below in connection with the proposals relating to the statutory 
"floor," it has been proposed that the minimum amount refundable 
be increased to at least $100,000 in cases to which the $1 million 
"floor" is applicable. 

(j) Exemptionfor certain manufacturers' representatives.-It has often 
been proposed that commissions of "bona fide manufacturers' repre­
sentatives" (as defined by certain Defense Department regulations) 
be exempted from the act. Other proposals would exempt, or require 
that special recognition be given to, commissions paid to independent 
sales representatives which are at rates not in excess of rates for 
commissions on non-Government sales. Several considerations have 
been put forth in justification of the proposal that commissions of 
"bona fide manufacturers' representatives" be exempted from the 
act. It is pointed out, for example, that the commissions of a sales 
representative who is retained as an independent contractor by a manu­
facturer may be subject to the act while the compensation of another 
person performing a similar sales function as an employee of a manu­
facturer is not subject to the act, but is included as a part of the 
manufacturer's costs. 

(k) Exemption for contract receipts reinvested in research and develop­
ment or in facilities and equipment connected with national defense.-It 
has been recommended that receipts and accruals be exempted to the 
extent the contractor or subcontractor expends or allocates the profits 
therefrom for research and development, or for facilities or equipment 
which have a direct connection with the national defense. This 
recommendation operates on the premise that since many have 
asserted the desirability of increasing private investment in research 
and development activities and facilities connected with the national 
defense, the way to do so would be to exempt profits from renegotia-
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tion in such cases rather than to require that they be repaid to the 
Government. 

(l) Exemption by action of procurement agency .-1 t has been pro­
posed that the act be amended to provide authority for the procure­
ment agency to exempt from renegotiation, by contractual provision 
"any contract with respect to which it believes that fair and reasonable 
pricing can be achieved or will be achieved through the operation of 
contractual provisions." Under this proposal. the contractor would 
have to apply for the exem.ption, and in the event of a denial of his 
application, the denial would be required to take the form of a "de­
termination in writing by the contracting officer that fair and reason­
able pricing cannot be achieved, including the specific reasons for 
such determination." Under this same proposal the following factors 
would be taken into account as bearing upon the possiblity of achiev­
ing fair and reasonable pricing of a contract: (1) the extent of compe­
tition; (2) the existence of prior or other contracts for the same or 
similar product or services; (3) the availability of cost data; (4) pre­
vious experience with the contractor; (5) the length of time covered by 
the contract; (6) the type of contract, i.e., CPFF, fixed price, etc.; and 
(7) the existence of sufficiently stable and definite specifications. 
This proposal would also provide that any subcontractor, with the 
consent of the contracting officer, similarly be declared exempt from 
renegotiation. This proposal is based on the consideration that the 
coverage of the act now goes far beyond what is required to meet 
the conditions cited as requiring its continuance. It is stated in 
this connection that the procurement agencies are frequently in the 
best position to determine the adequacy of pricing arrangements and 
that they, therefore, should be permitted to exempt contracts where 
they believe reasonable pricing has been achieved in the provisions 
of the contract. 

(m) vVaiver of exemption.-1t has been recommended from time to 
tilne that a contractor be permitted, at the time he files his annual 
renegotiation report, to waive for that year any exemption provided 
by the statute, whether it be mandatory or pernlissive. These recom­
mendations are concerned with the fact that exemptions often operate 
to the disadvantage of the contractor in that losses or low profits on 
exempt contracts are not available to offset profits on nonexempt 
contracts. . 

B. MINIMUM AMOUNTS RENEGOTIABLE-THE STATUTORY "FLOOR" 

Numerous proposals have been received to raise the present $1 
million "floor" by varying amounts-for example, to $1.5 million, 
$2.5 million, $5 million, and $10 million. 

Other proposals have been received which would treat the minlimum 
amount specified by section 105 of the act as an exemption rather 
than a "floor." 

Still other proposals have been received which would raise the 
$25,000 "floor" now provided for contracts described in section 
103(g) (3) to $100,000; that is, by a ratio equal to that by which the 
"floor" applicable to other contracts has been increased. 

It has been proposed that the minimum refund of $40,000 now pro­
vided for by Renegotiation Board Regulations section 1460.5 be in 
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creased to at least $100,000 (that is, 10 percent of the present $1 
million floor). 

The proposals to raise the $1 million "floor" by various amounts 
are based largely OIl considerations to the effect that such an increase 
would relieve small businesses from the burdens and costs of com­
pliance with renegotiation. It should be noted in this regard that 
this "floor" has been raised twice for similar reasons frOln the $250,000 
originally provided in the 1951 act-first to $500,000 and later to the 
present $1 million. 

The proposals to raise the $25,000 "floor" applicable to contracts 
described in section 103(g)(3)-that is, contracts held by certain 
brokers, manufacturers' agents, etc.-are based on similar consider­
ations. Here, however, there is the additional consideration that 
although the "floor" applicable to other contracts has already been 
increased from $250,000 to $1 nlillion, the $25,000 "floor" has not been 
correspondingly increased. In this connection, it has been stated that 
although a very large number of persons holding such contracts are 
required to file annual financial statements, only a very few of them 
are required to make renegotiation refunds. 

The principal reason advanced for the proposal to treat the $1 
million and $25,000 "floors" as exemptions is that it is inequitable for a 
contractor whose renegotiable sales are below the "floor" not to be 
renegotiated while the contractor having any amount of renegotiable 
sales above the "floor" is renegotiated on his sales below the "floor" 
as well as those above the "floor." 

The reason given for the proposal to increase the minimum amount 
refundable to at least $100,000 in cases to which the $1 million "floor" 
is applicable is that excessive profits cannot be determined with the 
precision now implied by the $40,000 minimum on amounts refund­
able-that is, a precision of one-fourth of 1 percent of sales ($40,000/ 
$1,000,000) . 

O. DEPARTMENTS OOVERED BY THE ACT 

Two proposals have been received which recommend that certain 
"fringe agencies" be excluded from coverage of the act. One would 
limit the coverage of the act to contracts let by the Department of 
Defense, and Departments of the Army. Navy, and Ai.r Force. The 
second proposal would exclude the General Ssrvices Administration, 
the public works procurement of the Army Oorps of Engineers, and 
the nomnilitary procurements of the Atomic Energy Oommission. 

D. FISCAL YEAR BASIS OF RENEGOTIATION 

Various proposals have been received which are concerned with 
certain problems arising out of the fact that renegotiation is con­
ducted on an "aggregate" or "fiscal-year" basis. N early every group 
subnlitting comments in the course of this study has directed itself to 
these probleIns. The first problem raised-and the one which is much 
more important in the view of most-is that deficiencies in profits on 
renegotiable business for years before or after the year being renego-
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tiated are not required by the law to be, and often are not in fact 
taken into account by the Renegotiation Board or by the Tax Court 
in determining whether profits for the year under review are excessive. 
The second problenl concerns the treatment of losses-as distinguished 
from deficiencies in profits-for years other than the year being re­
negotiated. In this latter case, the problem raised is that although 
renegotiable losses from the 5 prior years may be carried forward to 
the year under review, no provision is made in the act for carrying 
back losses from years after the year under review. 

With respect to subnormal profits or deficiencies in profits in 
years before or after the year under review, several different types of 
proposals have been made. One type of proposal, which for con­
venience may be referred to as a "factor approach," would require 
that deficiencies in profits for a certain number of prior and/or subse­
quent years be taken into account in determining whether profits 
under the year of review were excessive. One important variation 
of this npproach, referred to as a "moving average," would provide 
that the amount of excessive profits for a fiscal year not be greater 
than the amount by which excessive profits for the 5-year period 
ending with the year under review (determined after combining the 
contractor's renegotiable sales and profits for such 5-year period) 
exceed the aggregate excessive profits determined for the preceding 
4 years. Another variation would simply provide that there be 
taken into consideration deficiencies in profits on renegotiable business 
from the preceding 5 and succeeding 2 fiscal years. Still other varia­
tions would take into account a different number of years before 
and/or after the year under review, or would entirely exclude 
deficiencies for years after the year under review. 

Another type of proposal, which may be called the "deficiency 
determination approach," would require the Board (or Tax Court), 
after tentatively determining that there are excessive profits for the 
year under review, to make a determination of the anlount by which 
renegotiable profits are deficient in each of a specified nunlber of 
years before and/or after the year under review, and to offset the 
amount of the deficient profits so determined against the amount of 
excessive profits tentatively determined for purposes of arriving at 
the amount of excessive profits finally to be determined for the year 
under review. 

With respect to losses, the suggestion is simply that provision be 
made in the act for a 3-year carryback of renegotiable losses. 

It appears to be agreed by all concerned that the conduct of renego­
tiation on a strict fiscal-year basis results in intolerable hardships and 
inequities. Thus, it is pointed out that a contrnctor in 'years other 
than the year under review may incur high start-up costs under a long­
term contract, realizing deficient profits in those years and substan­
tially higher profits in litter years, and on an overall basis st.ill operate 
at a reasonable level of profits or even at a loss. Similar situations 
may occur where there are not long-term contracts involved but where 
there are successive contracts for the production of a particular t.ype 
of item. In such cases it would obviously be unfair to look at the year 
or years of high profits and determine that profits are excessive. 
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E. STATUTORY FACTORS 

With respect to the statutory factors in general, it has long been 
stated that they arc far too vague and general to serve as meaningful 
guides for determination of whn,t profits arc excessive. It is pointed 
out in this connection that the present factors were adopted in 1943 
Hnd have remained in the statute substantially unchallged since that 
time. 

The first factor set forth in the act, which requires that "reason­
ableness of costs and profits" be taken into consideration has recently 
been singled out for criticism. It is stated in this connection that 
although "reasonableness of profits" is in reality the ultimate question 
to be determined, the Board has frequently placed its principal 
reliance in determining excessive profits on the factor of unreasonable­
ness of profits. To prevent this from occurring, it has been recom­
mended that the words "and profits" be deleted from this factor. 

One group of proposals concerning the statutory factors appears in 
section 2 of the House-passed version of H.R. 7086 (86th Cong., 1st 
sess.), the bill which became the 1959 law providing for the most 
recent extension of renegotiation and for this study. The provisions 
of section 2 were stricken in the Senate and not restored in conference, 
but the report of the conference committee indicated that no inference 
was to be drawn from the fact that they were stricken by the Senate 
and also indicated that these provisions were to be included as sub­
jects of this study. The provisions of section 2 of H.R. 7086, as 
passed by the House, read as follows: 

Sec. 2. Factors to be considered in determining excessive profits. 
(a) CONTRACTUAL PRICING PROVISIONS: ENCOURAGEMENT OF SUBCON­

TRACTING TO SMALL BUSINEss.-The second sentence of section 103(e) of 
the Renegotiation Act of 1951, as amended (50 U.S.C., App., sec. 1213(e)), 
is amended by striking out "and" before "economy in the use of materials", 
and by striking out "manpower;" and inserting in lieu thereof "manpower, 
contractual pricing provisions and the objectives sought to be achieved 
thereby, and economies achieved by subcontracting with small business 
concerns (as defined pursuant to section 3 of the Small Business Act);". 

(b) USE OF PUBLIC AND PRIVATE CAPITAL.-Paragraph (2) of the second 
sentence of section 103(e) of such Act is amended to read as follows: 

"(2) The net worth, and the amount and source of public and private 
capital employed;". 

(c) STATEMENT FURNISHED BY BOARD.-Section 103(e) of such Act is 
amended by adding at the end thereof the following new sentence: "In any 
statement furnished by the Board pursuant to section 105(a), the Board 
shall indicate separately, but without evaluating separately in dollars or 
percentages, its consideration of, and the recognition given to, the efficiency 
of the contractor or subcontractor and each of the other foregoing factors." 

F. ADMINISTRATIVE AND JUDICIAL PROCEDURE 

(1) CRITICISMS RECEIVED CONCERNING RENEGOTIATION BOARD AND 
TAX COURT PROCEDURE 

(a) Renegotiation Board proced'ure.-Widespread dissatisfa,ction has 
been expressed with regard to present practice and procedure of the 
Board. Virtually every group submitting comments in connection 
with this study has directed complaints to the procedure of the Board, 
both at the statutory Board and regional board lcyels. These com­
plaints include grievances with respect to almost eyery stage of the 
renegotiation procedure outlined above. 
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There are two essentially different types of grievances which have 
been stated with respect to Board procedure. One group consists of 
those which are attributable to the lack of statutory, administrative or 
judicial definition of the term "excessive profits." The other group 
.consists of those attributable to the lack of certain procedural safe­
guards. 

There are a variety of grievances relating to the lack of definition 
of the term "excessive profits." In this connection, it has been 
pointed out that although renegotiation has been in efi'ect for a period 
of about 18 years, the Board has not publicly disclosed any standards 
which it employs in determining whether a profit is excessive. The 
result, according to many of the groups commenting, is that, because 
of the vagueness of the issues, the contractors have no way of knowing 
to what they should direct themselves in their oral and written pres­
entations to the Board or to the Tax Court. Contractors state in this 
regard that the only way they have of knowing the matters to which 
they should direct themselves is for the Board members to state to 
them at refund meetings the questions and problems which they have 
in their minds. Contractors state that they therefore do not know in 
.advance of the refund meeting the issues to which they should direct 
.themselves. Contractors further state in this regard that Board 
members frequently do not advise them at refund meetings of the 
,questions which they have in their minds with respect to the case and 
that, as a result, the contractor does not know at any stage of the 
renegotiation proceedings the matters to which he should direct 
himself. 

The other grievances in this first group of problems-i.e., those 
related to lack of definition of excessive profits-centers around the 
inadequacy and lack of specificity of the written statements supplied 
.the contractor by the Board with regard to the facts and reasons upon 
which the Board's determination of excessive profits is based. This 
condition is said to exist with respect to both the "Summary of Facts 
.and Reasons" supplied by the Board under its regulations and the 
"Statement of Facts and Reasons" furnished pursuant to the statute. 
The implication of some of the criticism in this regard is that these 
statements are inadequate because the Board itself has not given 
sufficient attention to developing the standards which it considers 
relevan t to disposition of a case. 

Many of the grievances stated relate not to lack of standards for 
.determining what profits are excessive but to the absence of tradi­
tional procedural safeguards. Thus one group of complaints seems to 
relate to the lack of established procedures for joinder of issues on, 
.and resolution of disputes as to, questions of law and fact. Unlike 
proceedings before the courts, there is no requirement in the statute 
that the parties file a petition and answer, or that they make requests 
for findings of fact in order to frame issues on questions of law and 
,fact. Contractors state that there are occasions in which there is in 
{act no joinder or resolutions of issues with respect to questions of 
law or fact which are important to disposition of the case. For 
.example, one contractor advised that he was unable to get a eonfer­
ence at the regional board level, and experienced great difficulty 
getting a conference at the statutory Board level, on a question which 
related to whether certain costs could properly be allocated to rene­
gotiable business and which involved an alllount of such magnitude 
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that a decision to allocate the costs to renegotiable business would 
haye entirely eliminated the determination of the several million 
dollars of exccssi\'e profits subsequently determined by the Board. 
In summary, the criticism here is that a procedure for joinder and 
resolution of issues on questions of law and fact should not be left to 
the discretioIl of the Board, as is now the case, but should be available 
as it III a t tel' of righ t . 

.A second type of grievance in this category concerns the lack of 
cllstomary safeguards governing the collection of evidence and the 
type of information which may be used as "evidence" by the Board 
in mnking its determinatioIl. In a proceeding before a court, the 
tribunal mav consider onlv that information which is admissible as 
evidence unCleI' the rules of evidence applicable to its proceeding, and 
then only such evidence as is presented at a hearing to which both 
parties are entitled to be present and to inspect and rebut evidence 
offered, to confront and examine witnesses, etc. The proceeding before 
the Board, however, is one in which the Board may consider any 
information it chooses-regardless of its source, and regardless of 
whether it would be admissible as evidence under any rules of 
evidence-and may consider such matter even though the contractor 
is not entitled as a matter of right to inspect and rebut it (if it is 
written) or to hear, confront, and cross-examine a witness (if it is 
testimonial). It has been found in the course of this study that the 
Board frequently does in fact consider information which would not 
be admissible even under the most informal rules of evidence. Aside 
from questions of admissibility, the Board considers evidence gathered 
by telephone or otherwise in the absence of the contractor, and often 
does not disclose evidence it considers, even though requested to do 
so by contractors. Thus, it has been found that, although the Board 
gives consideration to magazine articles, opinions of a contractor's 
performance gathered from his competitors, his customers, and higher­
tier subcontractors, and opinions and other information gathered 
orally or in writing from procurement officials, the General Accounting" 
Office, the Federal Bureau of Investigation, etc., it is not required to 
and does not in fact disclose such information it considers, even when 
requested to do so by the contractor. The Board has also advised 
that it will continue its practice of denying disclosure of performance 
reports and certain other information considered by it even though a 
recent court decision has held that such information must be pro­
duced in proceedings before the Tax Court if requested. 

A rcln ted type of grievance in this category concerns the lack of 
any of the safeguards customarily employed for the pm'pose of insuring 
that the matters treated by the Board as fact are truly fact. In a 
proceeding before a court, the tribunal commonly permits the parties 
to submit requested findings of fact, so that any issues there are as 
to questions of fact may be joined and resolved, and makes findings ' 
of fact a matter of record so that the parties are able to determine 
whet,her it has commit.ted error in finy of its findings of fact. In the 
proceedings before the Board, however, the Board is not only not 
required by the statute to disclose to the contractor what it treated as 
being the facts of the case but also, according to contractors' repre­
sentatives, sometimes does not in fact do so even when requested. 
Thus, the Board if-' not required at any stage in its proceedings to dis-­
close to the contractor what it considers his profits to be for the year 
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under review and is not required to make any of its findings in this 
regard a matter of record. As has been indicated above, some con­
tractors' representatives have stated that the Board has sometinles 
refused to furnish the contractor with part IA of the "Report of 
Renegotiation," containing the basic accounting data necessary for 
computing the profits with respect to which a determination will be 
made as to what part of such profits are excessive. 

A further type of grjevance included in this category concerns the 
decision-making process of the Board. In a proceeding before a court, 
the persons constituting the tribunal who will decide the case may not 
confer ex parte with either one of the parties' representatives and, of 
course, may not, in any circumstances be the representative of one of 
the parties. In the case of the proceeding before the Renegotiation 
Board, however, the renegotiator is himself frequently a luember of 
the regional board in larger cases, and there is no proscription against 
members of the board conferring with Board employees who handle 
preparation of the Government's case or any other persons with whom 
they choose to discuss the case. It has been found in the course of this 
study that members of both the statutory Board and regional boards 
commonly do discuss the case, both before and after the hearing 
afforded the contractor, with staff personnel who handled preparation 
of the Government's case. It has also been found that both the 
statutory and regional boards commonly announce their decision in a 
case to the contractor within a few hours after the conference afforded 
him, thus indicating that the Board has reached a decision on the case 
before the appearance of the contractor. It should be noted in this 
regard that, at the regional board level, the board arrives at a "tenta­
tive determination," before the contractor is ever afforded an oppor­
tunity for a hearing, and that at the statutory Board level, a confer­
ence between Board members and staff personnel, called a "dry run," 
is held to discuss recommendations of the staff and other matters 
regarding disposition of the case, before the contractor appears for ills 
conference. 

Another type of grievance included in this category relates to the 
fact that there is no established procedure for hearing arguments on 
questions of law raised by the facts of the case. In proceedings before 
a court, after all the evidence is in and the tribunal has made its 
findings of fact, the parties are commonly afforded a hearing for pur­
poses of arguing questions of law. There is no such requirement in 
the case of proceedings before the Board. 

A further grievance included in this category concerns the fact that 
there is no record of Board proceedings required to be or in fact kept. 
It is pointed out that since there is no record kept of the proceeding , 
the contractor has no basis for citing errors of fact or law cOlllmitted 
by the Board in its proceedings in the event of any subsequent pro­
ceeding in the Tax Court. 

Another grievance in the category relates to the fact that t.he Board 
is not required to, and in fact does not, render and publish written 
opinions in cases decided by it. 

Cb) Ta.x Court pl'ocedure.-'Videspread dissatisfact.ion has been 
voiced with regard to the procedure followed by the Tax Court for 
the handling of renegotiation cases. The prinC'ipnI point mndt' in 
this regard is t.hat the proC'edure followed by the Tax COllrt does 
not constitute the proceeding de novo contemplated by the stat.ute. 

66858-62-6 
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The further point made is that since the proceeding before the Tax 
COllrt fnils to supply thc elements of due process admittedly lacking 
in thc proccdul'c bcfore thc Board, the contractor is left without the 
proccdul'Itl protections which Congress intendcd to provide, which 
maV ('n~n he rcquired by the U.S. Constitution, and \vhich in any 
eyc'nt Hrc required by considerations of public policy relating to 
minimum standards of fairness. 

(2) PROPOSALS RECEIVED CONCERNING RENEGOTIATION BOARD AND 
TAX COURT PROCEDURE 

l\1any proposals have been made for changes in procedures for the 
handling of renegotiation cases. These proposals have been directed 
not only to proceedings before the Renegotiation Board, but also to 
those before the Tax Oourt and the appellate courts. The particular 
changes and the combinations of such changes which have been recom­
mended are too numerous to permit them all to be described here, but 
some of these changes and the combinations thereof recommended are 
described below. 

(a) Application of AdminiE:iratiL'e Procedure Act to Board and appeals 
to courts of appeals.-It has been proposed that the proceeding before 
the Renegotiation Board be made a proceeding on the record subject 
to the Administrative Procedure Act and that the adnlinistrative 
decision of the Board be made reviewable by the Federal courts of 
appeal, as in the case of administrative decisions of certain agencies 
such as the Federal Power Oommission, etc. Under this proposal 
there would be no de novo proceeding in the Tax Oourt or any other 
court subsequent to the administrative proceeding before the Board. 

One important variation of this proposal would permit the Board 
and the contractor first to attempt to negotiate an agreement as to 
the amount of excessive profits in an informal proceeding, not subject 
to the Administrative Procedure Act. If, after a certain period of 
time, the Board and the contractor were unable to reach an agreement 
in this informal proceeding, there would then be a formal proceeding 
before the Board which would be on the record) accord opportunity 
for a hearing, and be subject to the Administrative Procedure Act. 
Even in this formal proceeding, however, the contractor would be 
permitted to waive any of the requirements of the Administrative 
Procedure Act. The general objective of this proposal is to make it 
possible for contractors who so desire to dispense with the formalities 
of an Administrative Procedure Act-type proceeding, but yet to insure 
that the minimum procedural protections accorded by that act 
would be available, as a matter of right~ to contractors who desire 
them. 

(b) Changes in certain aspects of Board procedures.-Various pro­
posals have been received which would change certain aspects of 
Board procedures but which would not make the Board's proceedings 
subject to all the requirmnents of the Administrative Procedure Act. 
For example, several proposals would require the Board to establish 
SOllle sort of proeedure for joinder of issue and resolution of disputes 
as to questions of fact and of law, before commencement of proceed­
ings to detennine ,,-hethel' or not profits are excessive. 

Several proposals would require that, at both the regional and 
statutory Board levels, the contractor be notified in writing-within 
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a certain period of time prior to any hearing or conference and prior 
to the time of any determination of excessive profits (tentative or 
otherwise)-of the possibility of a determination of excessive profits 
and of the specific facts and reasons the Board considers as providing 
the basis for the possibility of such a determination. 

It has also been recommended that the Board be required to disclose 
to the contractor, prior to the time of any hearing or determination of 
excessive profits, all information and evidence which it has in its 
possession with respect to the case. The information thus required 
to be disclosed would include all parts of the report of renegotiation; 
performance reports and other information obtained from procure­
ment officials (whether in writing, by telephone, or otherwise); all 
reports and information obtained from other Government agencies, 
such as the General Accounting Office and the Federal Bureau of 
Investigation; all information received from the contractors' cus­
tomers, higher tier subcontractors, and competitors; and all other 
information which the Board has in its possession with respect to the 
case. It has also been proposed that a contractor be given the right, 
at his option, to confront and examine any persons who supply in­
formation to the Board with respect to the case. 

It has also been recommended that the proceeding before the 
Board, at the option of the contractor, be made a proceeding on the 
record and in the nature of an adversary proceeding such as that 
followed by the Armed Services Board of Contract Appeals. 

(c) Publication by Board oj standards jor determining whether profits 
are excessive.-It has been proposed that the Board be required to 
publish information regarding the standards relied upon by it in deter­
mining whether profits are excessive, so that the contractor would 
have some guidelines for the preparation and presentation of his case. 
It has been suggested, for example, that the Board be required to 
publish from time to time information regarding the profit level, or 
range of profit level, which it considers permissible for companies 
within a given industry. 

(d) Transfer oj jurisdiction from Tax Oourt.-It has been proposed 
that the jurisdiction for de novo proceedings before a court, to re­
determine the amount of excessive profits determined by the Board, 
be transferred from the Tax Court to some other tribunal, such as the 
Court of Claims or the Armed Services Board of Contract Appeals. 

(e) Burden oj prooj in court proceedings.-It has been proposed that, 
in the de novo court proceeding for redetermination of excessive profits 
(the jurisdiction for which is now vested in the Tax Court), the 
Government be required to bear the burden of alleging and proving 
the particulars in which a contractor's profits are excessive-regardless 
of whether jurisdiction for such proceeding is left with the Tax Court 
or is vested in some other tribunal. Since the Tax Court now holds 
that the contractor bears the burden of proving the Board's determi­
nation of excessive profits to be erroneous, this proposal is sometimes 
referred to as one for shifting the burden of proof from the contntctor 
to the Government. 

(j) Sections 4- and 5 oj [-I.R. 7086 as passed by House.-One group 
of proposals for changes in procedures before the Renegotiation Bonrd 
and the Tax Court are contained in sections 4 and 5 of the HOllSE'­
passed version of H.R. 7086 (86th Cong., 1st 8ess.) , t.he bill which 
became the 1959 law providing for the most reCE'nt extension of 
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reueO'otifi lioll nlld for this study. * These provisions were stricken in 
the §ennle find not restored in conference, but the report of the e011-

erenee committee indicated that no inferellce WfLS to be drawn from 
the fact thn t they were stricken by the Senate and that these proyi­
sions wero to be included ns subjects of this study. These proyisions 
rend as follows : 

Sec. 4. Statements furnished by Renegotiation Board, etc. 
(a) STATEMENTs.-The next to the last sentence of section 105(a) of the 

Renegotiation Act of 1951, as amended (50 U.S. C., App., sec. 1215(a)), is 
amended to read as follows: "\Vhenever the Board makes a determination 
of excessive profits to be eliminated, it shall, at the request of the contractor 
or subcontractor, as the case may be, and prior to the making of an agree­
ment or the issuance of an orner, prepare and furnish such contractor or 
subcontractor with a statement of such determination, of the facts used as 
a basis therefor, and of its reasons for such determination." 

(b) DOCU.c\IENTS AVAILABLE FOR INSPECTION.-Section 105(a) of such Act 
is amended by adding at the end thereof the following new sentences: "At 
or before the time such statement is furnished, the Board shall make avail­
able for inspection by the contractor or subcontractor, as the case may be, 
all reports and other written matter furnished to the Board by a Depart­
ment relating to the renegotiation proceedings in which such determination 
was made, the disclosure of which is not forbidden by law. Nothing in the 
preceding sentence shall be constmed as authorizing the disclosure of any 
information, referred to in section 1905 of title 18 of the United States Code, 
in respect of any person other than the contractor or subcontractor (as the 
case may be) unless such information properly and directly concerns such 
contractor or subcontractor." 

(c) EFFECTIVE DATE.-The amendments made by subsections (a) and (b) 
shall apply only in the case of determinations made by the Renegotiation 
Board after the date of the enactment of this Act. 

Sec. 5. Proceedings before the Tax Court in renegotiation cases. 
(a) TAX COURT PROCEEDINGS DE Novo.-Section 108 of the Renegotia­

tion Act of H)51, as amended (50 U.S. C., App., sec. 1218), is amended by 
striking out the fourth sentence and inserting in lieu thereof the following 
new sentences: "A proceeding before the Tax Court to determine the amount, 
if any, of excessive profits shall not be treated as a proceeding to review the 
determination of the Board, but shall be treated as a proceeding de novo. 
The petitioner in such proceeding shall have the burden of going forward 
with the case; only evidence presented to the Tax Court shall be considered; 
and no presumption of correctness shall attach to the determination of the 
Board." 

"(b) REVIEW BY SPECIAL DIVISION OF COURT.-Section 108 of the Re­
negotiation Act of 1951, as amended (50 U.S. C., App., sec. 1218), is amended 
by striking out the fifth sentence and inserting in lieu thereof the follo'\\ing 
new sentences: "The determinations by any division of the Tax Court under 
this section shall be reviewed by a special division of the Tax Court which 
shall be constituted by the chief judge and shall consist of not less than 3 
judges. The decisions of such special division shall not be reviewable by 
the Tax Court, and shall be deemed decisions of the Tax Court. For the 
purposes of this section, the court shall have the same powers and duties, 
insofar as applicable in respect of the contractor, the subcontractor, the 
Board, and the Secretary, and in respect of the attendance of witnesses and 
the production of papers, notice of hearings, hearings before divisions, 
stenographic reporting, and reports of proceedings, as such court has under 
sections 7451, 7453, 7455, 7456(a), 7456(c), 7457(a), 7458, 7459(a), 7460(a), 
7461, and 7462 of the Internal Revenue Code of 1954 in the case of a pro­
ceeding to redetermine a deficiency." 

(c) EFFECTIVE DATE.-The amendments made by subsections (a) and (b) 
shall apply whether the petition for a redetermination was filed before, on, 
or after the date of the enactment of this Act, if the decision by the Tax 
Court has not been rendered on or before such date. 

·Sec. 6 of H.R. 7086 as passed by the House would also have made changes in the procedurE' for appellate· 
review of Tax Court decisions in renegotiation cases. 'fhe provisions of sec. 6 are set forth below. 
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(2) APPELLATE REVIEW 

Considerable criticism has been directed to the limitations imposed 
by present law on appellate review of Tax Court decisions in renego­
tiation cases and to the litigation necessitated by the uncertainties 
under present law regarding the scope of review. A number of 
different proposals for legislative action to meet these problems have 
been made, but many of thelll would amend the act so as to permit 
Tn,x Court decisions in renegotiation cases to be reviewable in the 
same manner and to the same extent as are its decisions in tax cases. 

Proposals have also been made which would remove the limitations 
now imposed by section 106(a)(6) 011 review of Board decisions with 
respect to the exemption of contracts from renegotiation under that 
section. 

In connection with its action in 1959 on the act which extended the 
Renegotiation Act of 1951 to June 30, 1962, * the House adopted a 
provision relating to the scope of appellate review permissible in the 
case of Tax Court decisions in renegotiation cases. This provision 
was contained in section 6 of H.R. 7086, as passed by the House, and 
reads as follows: 

Sec. 6. Review of Tax Court decisions in renegotiation cases. 
(a) AMENDMENT OF SECTION 10SA.-Section 10SA of the Renegotiation 

Act of 1951, as amended (50 U.S.C., App., sec. 121Sa), is amended to read as 
follows: 

"Sec. 10SA. Review of Tax Court decisions in renegotiation cases. 
"(a) JURISDICTION.-Except as provided in section 1254 of title 2S of the 

United States Code, the United States Court of Appeals for the District of 
Columbia shall have exclusive jurisdiction to review decisions of the Tax 
Court under section lOS of this Act, in the same manner and to the same 
extent as decisions of the district courts in civil actions tried without a jury. 
The judgment of such court shall be final, except that it shall be subject to 
review by the Supreme Court of the United States upon certiorari, in the 
manner provided in section 1254 of title 2S of the United States Code. 

"(b) POWERS.-
"(1) To AFFIRM, OR REVERSE AND REMAND.-Upon such review the 

United States Court of Appeals for the District of Columbia shall have 
power to affirm or, if the decision of the Tax Court is not in accordance 
with law, to reverse the decision of the Tax Court and remand the case 
for such further action (including a rehearing) as justice may require. 

"(2) CERTAIN PROVISIONS OF INTERNAL REVENUE CODE MADE AP­
PLICABLE.-The provisions of subchapter D of chapter 76 of the Internal 
Revenue Code of 1954 (relating to court review of Tax Court decisions), 
to the extent not inconsistent with the provisions of this section, are 
hereby made applicable in respect of the review provided by this sec­
tion." 

(b) AMENDMENT OF SECOND SENTENCE OF SECTION lOS.-The second 
sentence of section lOS of the Renegotiation Act of 1951, as amended (50 
U.S.C., App., sec. 121S), is amended to read as follows: "Upon such filing 
such court shall have exclusive jurisdiction, by order, to determine the 
amount, if any, of such excessive profits received or accrued by the contrac­
tor or subcontractor, and such determination (1) shall not be reviewed by 
any court or agency except as provided by section lOSA, and (2) shall not be 
redetermined by any court or agency, except that it may be redetermined by 
a decision of the special division of the Tax Court if the case i:;; remanded 
under section lOSA(b) (1)." 

• 73 Stat. 210 (1959). 
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(c) EFFECTIVE DATE.-The amendment made by subsection (a) shall 
apply with respect to decisions rendered by the Tax Court of the United 
States after June 30, 1958. For purposes of the preceding sentence, in apply­
ing section 7483 of the Internal Revenue Code of 1954 (relating to time for 
filing petition for review) in the case of a decision rendered after June 30, 
1958, and before the date of the enactment of this Act, such decision shall be 
treated as having been rendered on the date of the enactment of this Act. 

This provision, however, was stricken by the Senate in its action on 
the House bill * and was not restored in conference. The 'conference 
report indicated, however, that it was the intent of all the conferees 
that no inference should be drawn with respect to the rights of con­
t.rnctors or subcontractors (whether in pending cases or otherwise), 
frOlll t he fact that provisions included in the bill were not included in 
the conference agreement, and that it was the understanding of all 
the conferees that such provisions would be included in the subject 
matter of this study. t 

G. ADMINISTRATIVE ORGANIZA TION 

One proposal, which would effect a rn.ajor change in the status of 
the Renegotiation Board, \vould require that the Board be placed 
within the jurisdiction of the Secretary of Defense and that it be made 
a part of the Office of the Secretary of Defense, independent of the 
Departrn.ents of the Army, Navy, and Air Force. It is stated by the 
sponsors of this proposal that, since the Secretary of Defense is ulti-· 
mately resp.onsible for the procurement of defense material, he should 
also be ultimately responsible for renegotiation in order that each 
aspect of the overall procurement activities may be conducted in such 
manner as to avoid inconsistencies and to promote the interests and 
o bj ectives of the national defense program. 

H. RELATED PROFIT LIMITATIONS 

(1) VINSON-TRAMMELL AND MERCHANT MARINE ACT PROFIT LIMITA TIONS 

It has been proposed by a number of groups that the profit limita­
tion provisions of the Vinson-Trammell and l\1erchant Marine Acts 
be repealed. The reasons advanced in support of this proposal are 
stated above in section 7. 

(2) NONSTATUTORY PROFIT LIMITATIONS 

In order to eliminate the use by Government contracting agencies 
of certain nonstatutory profit limitations, such as those employed by 
the Navy Department and the Federal l\1aritime Adn1inistration 
and Board with respect to ship construction and repair contracts, it 
has been proposed that the Act be amended in the manner provided 
under section 2 of H.R. 7086 (86th Cong., 1st sess.) as passed by the 
Senate, which section reads as follows: 

Sec. 2. Non:-statutory profit limitation provisions 
Section 104 of the Rene'!otiation Act of 1951 (50 U.S.C., app. sec. 1214) 

is amended by adding a t the end thereof the following new sentences: liN 0 

provision limiting the amount 'of profits shall be inserted by the Secretary 
of any Department in any contract or subcontract the rece,ipts or accruals 

• S. Rept. No. 407, 86th Cong., 1st scss. accompanying H.R. 7086 (1959). 
t H. Rept. No. 619, 86th Cong., 1st sess. accompanying H.R. 7086 (1959). 
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from which are subject to this title, or would be subjec,t to this title except 
for the provisions of section 106, other than the provision required by the 
first sentence of this section; and any such other provision in any such con­
tract or subcontract, whether entered into before, on, or after the date of 
the enactment of this sentence, shall have no force or effect. The preceding 
sentence shall not apply to any incentive provision, to any provision for 
redetermination or similar revision of the contract price, or to any provision 
for price escalation which operates without regard to the amount of profits 
under the contract or subcontract." 

The reasons advanced in support of this proposal are stated above 
in section 7. 





APPENDIX B 

VIEWS AND RECOMMENDATIONS OF RENEGOTIATION BOARD, AS STATED 
IN LETTER DATED DECEMBER 21, 1961, TO CHAIRMAN OF JOINT 
COMMITTEE ON INTERNAL REVENUE TAXATION 

HOll. WILBUR D. MILLS, 

THE RENEGOTIATION BOARD, 
Washington, D.C., December 21, 1961. 

Chairman, Joint Committee on Internal Revenue Taxation, 
New House Office Building , Washington, D. C. 

DEAR lVIR. MILLS: Some lllOnths ago you requested a statement 
of the views and recommendations of the Renegotiation Board with 
respect to possible inlprovements of the Renegotiation Act of 1951, 
as alnended. Your request was nlade in connection with the "full 
and conplete study of the Renegotiation Act of 1951, as amended, 
and of the policies and practices of the Renegotiation Board," directed 
by Public Law 86-89, approved July 13, 1959. At that time the 
report of the joint committee was required to be filed not later than 
June 30, 1961, the time for such filing having theretofore been ex­
tended by Public Law 87-4 from the original filing date of 1farch 31, 
1951. 

By letter dated May 31, 1961, I advised you that, in view of the 
changes Inade by the President in the composition of the Board, and 
until the present Board could cOlnplete its reexamination of the 
policies and procedures employed in renegotiation, the Board 'would 
not be in a position to comply adequately with your request. The 
date for the submission of the report of the joint conlmittee was there­
after extended to January 31, 1962, by Public Law 87-55, approved 
June 21, 1961. . 

During the 7 months since I assumed the position of Chairman, 
the Board and its staff have been engaged in a continuous, and still 
continuing, reexamination of the renegotiation process. We have 
endeavored in this effort, as far as possible, to set aside preconceptions 
and mere tradit.ion. Our aim has been to improve renegotiation 
procedures, to simplify them, and to make them better known to the 
public. We believe that we have Inade substantial improvenlents 
which have met and overcome at least some of the criticisms received 
by your committee from industry sources. We shall continue our 
studies and efforts in the hope of effecting further improvements. 

A. RECENT BOARD ACTIONS 

Of interest to your committee, among other things we have done in 
recent nlonths, are the following: 

1. New procedural regulation.-vVe have forInulated and published 
a comprehensive regulation which sets out in detail the successive 
steps in a renegotiation proceeding. This helps to giye renegotiation 
procedure clarity, certainty and uniformity. The new material was 

73 
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issued us un amendment to part 1472 of the Board's regulations. 
The new regulat ion speaks for itself, and I shull not attempt to repeat 
it but only to point our cert.ain special featw'es: 

, (a) Provision is made for oral and writ.ten presentation of any 
issues or disputed Inatters of fact, law or accounting, and for the 
resol u tion thereof. 

(b) Provision is made for an inspection by regional board per­
sonnel or the contractor's plant or site in every case in which 
there exists a possibility of a determination of excessive profits, 
and in any other cases deemed appropriate. 

(c) The regulation provides that a copy of the accounting 
section of the report of renegotiation will be furnished to the 
contractor upon request. 

(d) The regulation distinguishes between tentative and final 
detenninations of the regional boards in class B cases, and be­
tween tentative and fin a] recOlnlnendations of the regional 
boards in class A cases. This is designed to give the contractor 
fonnal assurance that the initial deterluination or recommenda­
tion in his case is tentative only, and that it will not become final 
until he has had ample opportunity to be heard, both orally and 
in writing, on all matters considered pertinent to the case. 

(e) Provision is made in the regulation for a notice of points 
for presentation. This is an innovation in renegotiation prac­
tice. The regulation requires that the appointed division of the 
Board, at least 10 days before the date fixed for its meeting with 
the contractor, will send to the contractor a notice setting forth 
the points or matters on which presentation is desired at the 
meeting. The purpose of the notice is to enable the contractor 
to prepare for the meeting, and, in addition to presenting his 
entire case as he sees fit, to address himself at such meeting to 
particular points or matters with respect to which it is believed 
that presentation will be helpful to the division in its considera­
tion of the case. Our experience to the present time with this 
new technique indicates that it has been of material benefit to 
both contractors and the Board. 

2. Renegotiation Rulings.-The Board has introduced a new series 
of publications known as Renegotiation Rulings. These are designed 
to help promote uniform understanding of the renegotiation law. 
Renegotiation Rulings will be issued from time to time; they will 
-explain or construe specific provisions of the act or regulations. The 
Board will also continue to issue Renegotiation Bulletins to explain 
Board policies or procedures or to promulgate other information 
affecting renegotiation practice. 

3. New standardjorm oj contractor's report.-The Board has adopted 
a new single report form to replace the two forms formerly used by 
contractors and subcontractors in reporting their renegotiable busi­
ness to the Board. The new form is less than half the length of the 
previous forms. Approximately 4,000 filings have been made annually 
in recent years on these forms, and it is obvious that much time, 
effort and expense will be saved by the llew form. 

4. Improved assignment procedure.-The Board has improved and 
made more efficient its procedure for the withholding of contractors' 
filings or the assignment thereof to the regional boards. For reasons 
formerly considered valid, various types of filings were assigne.d to 
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the field for the conduct of renegotiation proceedings even though 
the possibility of excessive profits was not present. For example, the 
filings of all contractors related to an assigned contractor werf' as­
.signed; and filings showing substantial losses were assigned for pur­
poses of the 5-year loss carryforward provisions of the act. Such 
filings are no longer assigned, but are withheld at the headquarters 
office. The affected contractors thus are cleared much more quickly, 
and are saved the time and expense of a proceeding in the field. The 
Board, too, has gained an efficiency and economy from the new pro­
cedure. 

5. Notice of clearance without assignment.-In conjunction with the 
increased withholding of filings at the headquarters office, the Board 
has adopted the practice of issuing a formal notice of clearance in 
such cases. This notice replaces the "withholding letter" previously 
used and is substantially similar to the clearance notice issued after 
assignment and conlmencement of renegotiation proceedings. Under 
the present procedure, every contractor whose renegotiable business 
is in excess of the statutory minimum and whose profits are not exces­
-sive receives a notice of clearance, whether his filing has been with­
held or assigned. The clearance in each case states that it has been 
determined by the Board that the contractor did not realize excessive 
:profits in the fiscal year in question. Notice of a formal determination 
to this effect is patently of greater force and significance than an 
informal notice of withholding. 

B. THE NATU:RE OF RENEGOTIATION 

In our opinion, the Renegotiation Act of 1951 contemplates, as did 
the predecessor statutes, that renegotiation at the Board level is a 
purely administrative activity, an adjunct to the procurement pro­
cess; that the Renegotiation Board is neither a judicial nor a quasi­
judicial nor a semijudicial body, but is rather an arm of the Executive, 
seeking to eliminate excessive profits by agreement with defense 
contractors; and that such operations of the Board are not adversary­
in character and should not be burdened with the attributes of formal 
litigation, but should remain informal. 

We offer these observations in order to provide a frame of reference 
for the comments we shall make below on the various proposals, 
referred to your committee by the Congress for study or submitted 
to your committee by industry, to amend the Renegotiation Act of 
1951. 

C. THE 1959 HOUSE AMENDMENTS NOT ADOPTED 

The conference agreement on H.R. 7086, which became Public Law 
86-89, approved July 13,1959, included the following: 

It is the understanding of all the conferees both on the part of 
the House and on the part of the Senate that all matters dealt with 
in the House bill and in the Senate amendment which are not included 
under the bill as agreed to in conference are specifically referred to the 
Joint Committee on Internal Revenue Taxation to be included in the 
study required under section4(b) of the bill as agreed to in conference" 
(H. Rept. No. 619, 86th Cong.). 

By letter dated May 19, 1959, addressed to you as chairman of the 
Committee on \Vays and Means, the Renegotiation Board, through its 
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t hen Chail'lUHIl, gave its approval to all the provisions of II.R . 7086 . 
Thel'caftpr, ns the r esult of supervening devclopments, the Board felt 
itself obliged in the Senate to modify its position in certain respects. 
\Iost of the House amendments proposed in H.R. 7086 were eventually 
lost in conference. The conunents of the present Board on each of 
the provisions not adopted are as follows: 

1. The efficiency jactol'.- Section 2(a) of H.R. 7086 would require 
the Board, in its consideration of the efficiency of the contractor, to 
give particlllnr regard to "contractual pricing provisions and the 
objectiY-es sought to be nrhieved thereby, and economics achieved by 
subcont rn cting with small business concerns." 

The substance of this provision was incorporated in thc rcgulations 
of the Board more than 3 years ago. Therefore, the Board regards 
t he amendment as unnecessary. 

2. The net worth factor. - Section 2(b) of the bill would require the 
Board to give consideration to "the net worth, and the alllount and 
source of public and private capital mnployed," rather than, as now 
provided in section 103 (e) of the act, to "the net worth, with particular 
regard to the amount and source of public and private capital 
employed." 

This provision was stated by the House to be a clarifying fimend­
nlent only. The Board has no objection to the amendment if no 
change in substance is intended thereby. However, the Board does 
object to the anlendment if the elimination of the words "wjth particu­
lar regard to" is to be construed as de-emphasizing the relative 
significance of the amounts of public and private capital employed 
in the contractor's operations. 

3. S eparate consideration of statutory jactors.-Section 2(c) of the 
bill would require the Board, in any "statement of facts and reasonslr 
furnjshed pursmmt to section 105 (a) of the act, to indicate separately 
its consideration of, and the recognitjon given to, each of the statutory 
factors. A similar provision has been a part of the Board's regulations 
since 1958. In our view, therefore, the proposed statutory amend­
nlent is unnecessary; but the Board has no objection to it. 

4. Statement before agreement or order.-Section 4(a) of the bill 
would require the Board to furnish a statment of facts and reasons 
at the request of the contractor brefore the making of an agreement 
or the issuance of an order. Under the existing section 105(a) of the 
act, the Board is required to furnish this statment, at the contractor's 
request, only after an order has been issued. From the- beginning of 
the Board's operations under the 1951 act, in addition to providing 
for the statutory statement after issuance of an order, the regulations 
of the Board have always contained a provision making a summary of 
facts and reasons available to the contractor, upon his request, before 
the making of an agreement or the issuance of an order; and the 
Board's predecessors under the World War II Acts and the 1948 act 
followed the same practice. We believe it is not necessary to enact 
this longstanding renegotiation practice into statutory law; but, 
again, we offer no objection to the provision. 

5. Inspect'£on of performance reports.-Section 4(b) of the bill would 
require the Board to permit a contractor to inspect performance 
reports and other written data furnished to the Board by the procure­
ment departments. This is a matter to which we have given a great 
deal of thought in recent months. 
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As a result of our current consideration of this matter, the present 
Board has concluded that this provision should not be approved. 

This provision offers the prime contractor an inspection of a Depart­
Inent's COllllllents on his performance, but docs not provide a similar 
opportunity to the subcontractor to inspect the prime contractor's 
comments on his performance. Such discrimination is unwise and 
unfair. 

In addition, the Board is of the opinion that there are other impor­
tant reasons why this inspection provision is undesirable legislation. 
The claims for the production of documents misconceive the nature 
of renegotiation proceedings. Whatever reasons may be thonght to 
justify production of Board documents in Tax Court cases, those 
reasons do not appl:y to the proceedings conducted by the Board. In 
the informal nonadversary administrative proceedings at the Board 
level, there is no Inore reason to require the Board to open any part 
of its files for inspection by the contractor than there is to require the 
Internal Revenue Service to show its files to the taxpayer with whOln 
it is negotiating a deficiency assessment, or to require a contracting 
officer to show his files to the contractor with whom he is negotiating 
a contract redetermination or other price adjustlnent. In each of 
these instances, when the initial informal, nonadversary administrative 
effort to reach an agreed settlement fails, machinery is available to the 
contractor to pursue his rights in another forum where he may have 
the full protection of formal, adversary, trial-type proceedings. The 
red~terlllined contractor may go to the Armed Services Board of Con­
tract Appeals; the aggrieved taxpayer may go to the Tax Court; so, 
too, the renegotiated contractor. 

Other objections to compulsory production of Government per­
formance reports are well known and cogent: 

(a) If these internal reports were known to be subject to in­
spection by the contractors to whom they relate, it is not reason­
able to expect that the departmental employees who prepare 
them would be as candid as the occasion requires. A recent sur­
vey made by the Board among various procurement installation's 
substantiates this view. 

(b) Reports from the procurement departments often contain 
references or intimate information relating to other companies, 
including competitors of the contractor, to which the contractor 
is not entitled. 

(c) It has always been the consistent practice of the Board and 
its regional boards, when meeting with a contractor with respect 
to whom an unfavorable performance report has been received, 
or before such meeting, if practicable, to make the substance of 
the report known to the contractor and to afford him a reasonable 
opportunity, then or later, to present his version of the matters 
reported upon and thus to rebut 01' counter the statements of the 
procurement officials. This procedure, we believe, has proyed 
fair and sufficient in practice; actual delivery of t.he physical 
documents to the contractor has not been necessary to enable 
him adequately to defend his interests. .' 

(d) Realistically it Blust be recognized thnt, if performnnce 
reports were to be shown, their production would often likely be 
followed by denlands from contractors t.hat the authors of the 
reports be sununoned to appear at renegot,intion conferences 
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for confrontation und quest.ioning. This in turn could easily 
lend t.o demands for sworn testimony and a written record-
11Ild renegotiation would cease to be administratively manageable. 

6. Tax Court proceedings and appellate review.-Sections 5 and 6 of 
II.R. 7086 refer to proceedings in the Tax Court and in the court of 
appenls after the Board hus completed its action on the case. As you 
know, renegotiation litiglltion in the courts is conducted on behalf 
of the Government by the Department of Justice. The Board ac·· 
cordingly defers to the Department and to the Tax Court for comment 
upon these provisions. 

D. THE 1959 SENATE AMENDMENT NOT ADOPTED 

On June 23, 1959, when H.R. 7086 was debated on the floor of the 
Senate~ an amendment was offered by Senator Butler and adopted. 
The amendment related to nonstatutory profit limitation provisions 
in procurement contracts, and read as follows: 

"No provision limiting the amount of profits shall be inserted by 
the Secretary of any Department in any contract or subcontract the 
receipts or accruals from which are subject to this title or would be 
subject to this title except for the provisions of section 106. other than 
the provision required by the first sentence of this section; and any 
such other provision in any such contract or subcontract, whether 
entered into before, on, or after the date of the enactment of this 
sentence, shall have no force or effect. The preceding sentence shnll 
not apply to any incentive provision, to any provi·..;ion for determina­
tion or similar revision of the contract price, or to any provi..:;ion for 
price escalation which operates without regard to the amount of 
profits under the contract or subcontract." 

This amendment would affect the authority of the Department of 
Defense to include profit limitation provisions in its contracts; it 
does not pertain to the authority or operations of the Board in the 
conduct of renegotiation. Accordingly, the Board offers no comment 
on the ftmendment. 

E. INDUSTRY PROPOSALS 

The chief of staff of the joint committee h~s made available to the 
Board a summary of the various proposals submitted by industry 
sources for changes in the renegotiation law. Many of the proposals 
have been considered and rejected by the Congress or its committees 
in the past. For this reason we shall limit ourselves to certain major 
areas in which many of the proposal3 lie. 

1. Exemptions from renegotiation.-The Board is opposed to any 
further exemptions. 

2. Administrative Procedure Act.-From time to time in the past 
the Congress has been importuned to place the operations of the 
Board wholly under the provisions of the Administrative Procedure 
Act. The Supreme Comt, in upholding the World War II renegotia­
tion acts, referred to "the primary need for speed and definiteness in 
these matters" (Lichter, et al. v. United States, 334 U.S. 742, 791 
(1948». For the same reason, the renegotiation function under the 
1951 act was explicitly excluded (see section 111) from the operation 
of the Administrative Procedure Act, except as to the requirements 
of section 3 thereof. 
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The Board is of the opinion that it would be a mistake to subject 
renegotiation to the formal procedures of the Administrative Pro­
cedure Act. A full exposition of its reasons for adhering to this view 
was submitted to the Ways and Means Committee in the 1958 hear­
ings Qn renegotiation (hearings, pp. 27-30), and the Board endorses 
that statement. It is too lengthy to reproduce here, but we commend 
it to your notice if this procedural proposal is pressed anew. 

3. Fiscal year renegotiation.-It has been asserted to your com­
nlittee "that deficiencies in profits or losses on renegQtiable business 
in years other than the year being renegotiated cannot under the law, 
or are not in fact, taken into, aCCQunt by the Renegotiation Board or 
by the Tax Court in detennining excessive profits. * * * Further­
luore, and m.uch more importantly in the view of many, the Board, 
in determining whether profits for any given year are excessive, is not 
required to and often does not in fact take into account subnQrmal 
profits or deficiencies in profits Qn renegotiable business for years be­
fQre or after the year under review" (Draft of Joint Committee Staff 
Report, Exhibit 4). 

Overall renegotiation, as distinct from contract-by-contract re­
negotiation, requires that a definite period for renegotiation be set. 
Congress has selected the fiscal year of the contractor as that period 
and has defined it as the contractor's taxable year. It is with respect 
to, this period that the CQntractor's books and reeords are kept, taxes 
paid, and annual reports filed. Fiscal year renegotiation enables a 
contractor to, ascertain rHQre quickly its true finaneial position than 
WQuld be the case if a longer period were selected. The use of any 
other period for renegotiation purposes would lead to administrative 
difficulties tending to imperil the Board's ability to administer the 
act with the desired speed and definiteness. The Board already has 
at its disposal, and regularly uses, a variety of m.ethods to adjust the 
effeet of fiseal year renegotiation. These include: 

(a) Under section 103(m.) of the act, losses 011 renegotiable 
business may be carried forward 5 years. 

(b) By special accounting agreement ,vith the contractor und~r 
RBR 1459.1 (b )(2) (ii), the Board may permit preproduction or 
startup costs incurred prior to the year or years of production to 
be prorated over the period of production. 

(c) B:r special accounting agreement with the contractor under 
RBR 1459.1(b)(2)(iii), the Board luay permit a contractor to 
adopt for renegotiation purposes the eompleted contrnet method 
of accounting for certain contracts to, be performed over a period 
Qf mQre than 1 fiscal year. 

(d) The periQdic estimate method Qf aCCQunting emplQyed by 
lllany large defense cQntrn,ctQrs, notabl~· airframe and missile 
manufacturers, for Federal ineome tax purposes, is perlllissible 
under RBR 1459.1(b)(1). 

(e) Under RBR 1459.8(e)(3), the Board mny consider research 
and development expenses incurred in prior years when such 
expenses relate to sales in the fiscal year under revie,Y. 

(f) Under RBR 1460.12, the Board gives consideration to "evi­
denee showing risks through actual realizn tion of losses inclLrred 
by the contractor in performing contrncts in other yenrs similar 
to the contracts undergoing renegotiation." 
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(u) Under RB.R 1460.12, the Board gives .eonsideration u~der 
the risk factor, In the fiscal year under reVIeW, to the possIble 
Sl1tUnltiOll of the contractor's market in subsequent ycnrs. 

The usc by the Board of these various devices for alleviating inequi­
ties "'hich might otherwise result from fiscal year renegotiation illdi­
ciltes in the judgment of the Board, that the various proposals de­
siO'lle~l to achieve this objective arc unnecessary. 

o\Ve shall be pleased, at your convenience, to meet with your or any 
members of your committee or its staff to discuss the contents of this 
report. The Bureau of the Budget has advised that there is no 
objection, from the standpoint of the administration's objectives, to 
the presentation of this report. The matter of further extending and 
amending the act is currently under consideration within the adminis­
tration, and presumably any proposals resulting from such considera­
tion will be nlade known when the legislative program of the President 
is announced early in January. 

Sincerely yours, 
LAWRENCE E. HARTWIG, Chairman. 



APPENDIX C 

DATA RELATING TO CONTRACTORS SUBJECT TO RENEGOTIATION 
BOARD DETERMINATIONS OF EXCESSIVE PROFITS FOR GOVERN­
MENT FISCAL YEARS 1960-1958 

The tabulations below, which were furnished by the Renegotiation 
Board, show statistics for the Board's fiscal years ending 1960, 1959, 
and 1958. For purposes of these tabulations, each company renego­
tiated during these 3 years was assigned a number, and if renegotiated 
in more than 1 Board fiscal year, the same assigned number will 
appear in the tabulation for such other year. For example, company 
No. 17 (table 1) is also listed on table 2, indicating that same COlll­

pany was renegotiated in the Board's fiscal years 1960 and 1959. 
Column (2) represents the four-digit number from the Standard 

Industrial Classification series assigned by the Board to that company, 
bused on that company's principal renegotiable produet(s). The 
product(s} represented by that nUlllber is described briefly in 
column (3). 

Column (4) represents the contractor's fiscal year involved. 
Columns (5) and (6) represent the dollar amounts of sales and 

profits as reported by the contractor on the standard form of con­
tractor's report (Form RB-l). 

Columns (7) and (8) represent the dollar amounts of sales and 
profits reported by the contractor after adjustment by the Renego­
tiation Board (prior to any determination of excessive profits). 

With respect to the data set forth in columns (14) and (15) showing 
profits as a percentage of return on net worth before and after renego­
tiation, the Board has advised that the net worth used in rnaking' 
the computations "is that contained in the contractor's balance sheet, 
namely: stock issues and earned and capital surplus" and that "Allo­
cation [of net worth] between renegotiable and nonrenegotiable busi­
ness was generally made on a cost of sales ratio basis." 

All information set forth in the tabulations has been supplied by 
the Renegotiation Board. 
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APPENDIX D 

INFORMATION RELATING TO FEDERAL 1 /IARITIME ADMINISTRATION 
AND FEDERAL NIARITIME BOARD OONTRACTS 

MARCH 21, 1961. 
Hon. OOLIN F. STAM, 
Chief of Staff, Joint Committee on Internal Revenue Taxation, Congress 

of the United States, Washington, D.C. 
DEAR MR. STAM: This letter is with reference to vour letter of 

February 10, 1961, in which you requested certain information for 
use in connection with the study of renegotiation being made by yoUl! 
committee pursuant to section (4) (b) of Public Law 86-89. 

Enclosed herein is an analysis of contracts awarded by the Federal 
Maritime Board/Maritime Administration during each of the Govern­
ment fiscal years 1956, 1957, 1958, 1959 and 1960. Information for 
a similar analysis with respect to renegotiable subcontracts related to 
prime contracts awarded by the Federal Maritime Board/Maritime 
Administration is not available in our files. 

You have also asked whether any of the products or service.s 
procured in any given year under the · contracts analyzed either (a) 
were substantially different from products and services procured by 
this agency in previous years; or (b) were such that absence of prior 
production experience and cost data precluded relatively accurate 
initial pricing. Our reeords reveal that the construction of the 
NS Savannah, developlnent of a maritime gas-cooled reactor, and 
design of a hydrofoil were substantially different from prior work 
so as to preclude relatively accurate initial pricing. The fiscal years;, 
numbers, and dollar amounts involved are as follows: 

Fiscal year Numbers Amount 

1958_ _ ___________ __ ___ __ ___ __ _ _ __ _ _ __ _ _ ___ _ __ _ __ _ _ __ __ _ _ _ ____ _ _ ___ ___ __ __ __ _ _ 2 1 $21, 111, 141 
1959 _ _ _ ___ _ __ _ ___ ___ _ _ __ _ __ _____ ___ _ _ _ _ __ _ _ __ _ _ _ _ __ __ __ __ __ _ __ _ __ __ _ __ _ ___ _ __ 1 337,078 

1 Obligated through Jan, 31, 1961. 

vVith respect to the profit experience of contracts analyzed for 
which you asked, enclosed is a presentation of profit experience on 
contracts awarded by the Federall\laritime Boa.rd/1{nritime Adminis­
tration during the fiscal years 1956 and 1957 which lun~e now been 
settled. with respect to the contracts analy·zed, but not )~et settled, 
it appears from our records that. the returns on four contracts a'nuded 
in fiscal 1958 and one awarded in fiscal 1959, bnsed upon the ndjusted 
contract price, will range from an estimnted 5-perccnt loss to nn 
estimated 5-percent profit. 
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102 REPORT ON THE RENEGOTIATION ACT OF 1951 

With respect to the level of fecs permitted on our contracts, in the 
aretl of resctl-rch and development our policy has been to allow a 
fixed fcC' not to exceed 10 percent of the total estimated cost of the 
work, with the nctual fee subject to negotiation and is dependent on 
such fnctors as the type of work, the estimated total cost, and the 
relntionship which direct labor costs bear to total costs. For example 
in study-type contracts the fi~ed fee has been approximately 7 percent. 

You have also asked about the extent of overrun or undcrrun of 
estimn,ted costs employed in initial pricing. In the area of research 
and development which includes substantially all our contracts where 
estimated costs are employed in pricing, an analysis of completed con­
tracts reveals an overrun of 7.7 percent. Virtually all of this overrun 
resulted from the design contract for a hydrofoil, since, exclusive of 
the hydrofoil design contract, th~ total overrun is less than 2 percent 
on completed con tracts. 

An analysis of profit experience on ship repair contracts and sub­
contracts, involving fairly extensive research, is now nearly complete. 
Such analysis will be sent to you as soon as possible. 

We trust the above contains the information you desire. If you 
have any further questions, please advise us. 

Sincerely yours, 
TRos. E. STAKEM, Chairman. 

Contracts awarded by Federal }.faritime Board/Maritime Administration during 
fiscal year 1956 

1. Method of placement: 1 

N urn ber Percen tage 
of total 

Dollars Percentage 
of total 

Advertised_ _________________________________ 490 57.30 95,418,380.30 93.76 
Negotiated ,_________________________________ 365 42.70 6,347,434.16 6.24 

1--------11--------1----------1--------
TotaL____________________________________ 855 100.00 101,765,814.46 100.00 

1=======1======1=========11======= 
2. Compensation arrangement: 

Fixed price__________________________________ 9,512 99.00 104,902,838.46 99.62 Adjusted price _________________________________________________________________________________ _ 
Cost plus fixed fee or cosL___________________ 6 1. 00 395,443.00 .38 

TotaL ____________________________________ _ 9,518 100. 00 105,298, 281. 46 100.00 

3. Types of products and services: 
New ship construction_ _ ____________________ 5 .05 71,326,970.00 67.74 
Ship conversions_ ___________________________ 4 .04 19,021,445.00 18.06 
Machineryalterations __________________________________________________________________________ _ 
Administrative and reserve fleet expenses____ 9, 109 95.70 4,943,840.00 4. 70 
Ship repair _ _________________________________ 394 4.14 9,610,583.46 9.12 
Research and development: 

Studies______ ___ _____ __ __________________ .02 105,000.00 .10 
Ships, ship components_________________ .04 290,443.00 .28 

TotaL ________________________________ _ 9,518 100.00 105,298,281. 46 100.00 

1 The analysis of "1. Method of placement" does not include 8,663 contracts representing a total amount 
of $3,532,467, since placement information concerning these contracts is not available at this time. 

, Excluded from the negotiated contract category are 215 contracts representing a total amount of $2,586. 
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Contracts awarded by Federal Maritime Board/Maritime Administration during 
fiscal year 1957 

1. Metbod of placement: 1 
Advertised __________________________________ 
Negotiated 2 _________________________________ 

TotaL _____________________________________ 

2. Compensation arrangement: Fixed price __________________________________ 
Adjusted price _______________________________ 
Cost plus fixed fee or cost. ___________________ 

TotaL __________________________________ --_ 

Number Percentage 
of total 

300 37.17 
507 62.83 

807 100.00 

11,057 99.94 
2 .02 
4 .04 

11,063 100.00 

Dollars 

39, 232, 615. 98 
8,467,11l.51 

47,699,727.49 

35,401,696.49 
16,625,255.00 

585,274.00 

52,612,225. 49 

Percentage 
of total 

82.25 
17.75 

100.00 

67.29 
3l.60 
1.11 

100.00 

3. Types of products and services: 
New sbip construction_______________________ .01 11,416,034.00 2l. 70 
Sbip conversions____________________________ 1 .01 5,209, 22l. 00 9.90 
Macbinery alterations ___________________________________ -______________________________________ _ 
Administrative and reserve fleet expenses____ 10,707 96.78 6,880,320.00 13.08 
Sbip repair__________________________________ 348 3.14 28,215,426.49 53.63 
Researcb and development: 

Studies__________________________________ 3 .03 514.204.00 .98 
Sbips, sbip components__________________ 3 .03 377,020.00 .71 

TotaL ________________________________ _ 11,063 100. 00 52, 612, 225. 49 100.00 

1 The analysis of "1. Metbod of placement" does not include 10,256 contracts representing a total amount 
of $4,912,498, since placement informa~ion concerning tbese contracts is not available at tbis time. 

2 Excluded from tbe negotiated contract category are 220 contracts representing a total amount of $2,663. 

Contracts awarded by F ederal Maritime Board/]o.1 aritime Administration during 
fiscal year 1958 

1. Metbod of placement: 1 Advertised ____________________________ - _____ 
Negotiated J _________________________________ 

TotaL _________________________________ - - __ 

2. Compensation arrangement: Fixed price __________________________________ 
Adjusted price ____________ ~ ________________ --
Cost plus fixed fee or cost. ___________________ 

TotaL ___________________________________ --

Number Percentage 
of total 

197 34.44 
375 65.56 

572 100.00 

8,138 99.83 
5 .06 
9 .11 

8,152 100.00 

Dollars 

92.905,558.15 
22, 963, 495. 38 

115, 869, 053. 53 

39,324,071.09 
73, OW, 033. 00 
5, 499, 382. 44 

117, 833, 486. 53 

Percentage 
of total 

SO. 18 
19.82 

100.00 

33.37 
61. 9& 
4.67 

100.00 

3. Types of products and services: 
New sbip construction_______________________ 7 .08 89,986,012.00 76.37 Sbip con versions ____________________________ - - -_________ -______________________________________ _ 
Macbinery alterations _______________________ - ___________ - ______________________________________ _ 
Administrative and reserve fleet expenses____ 7,997 98.10 3,531,352.00 3.00 
Sbip repair __________________________________ 129 1. 59 1.697.430.09 1. 44 
Researcb and development: 

Studies__________________________________ 12 .15 863,840.44 .73 
Sbips, sbip components__________________ 7 .08 21. 754, 852. 00 18.46 

TotaL ______________________________ --- 8,152 100.00 117,833,486.53 100.00 

1 Tbe analysis of "1. Metbod of placement" does not include 7,580 contracts representing a total amount 
of $1,964,433, since placement information concerning tbese contracts is not available at this time. 

2 Excluded from tbe negotiated contract category are 261 contracts representing a total amo'mt of $3,179. 
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Contracts (lwarded by Federal l\[aritime Roard/l\Iaritime Administration during 
fiscal year 1959 

1. :\Icthod of placeUlent: I 
Advl'rtised _____ -- -- -- -- ---- --- -- --- --- --- ---Nl'gotiated 2 ___________________ ______________ 

TotaL ___ ----- -_ ... ----- -- -- --- --- -_ ...... -----

2. Compensation arrangement: 
Fixl'u price __________________________________ 
Adjusted price _____________________________ 
Cost plus fixed fee or cosL ___________________ 

TotaL _____________________________________ 

Number Percentage 
of total 

132 23.36 
433 i6.64 

565 100.00 

7,801 99.82 
3 .04 

11 .14 

7,815 100.00 

Dollars 

84, 411, 800. 29 
2, 684, 379. 07 

87,096,179.36 

36,590, 131. 36 
50,205,753.00 

2,141,678.00 

88, 937, 562. 36 

Percentage 
of total 

96.92 
3.08 

100.00 

41.14 
56.45 

2.41 

100.00 

3. Types of products and scrvlces: 
New ship construction_ _ ____________________ 4 .05 71,743,573.00 SO. 67 
Ship conversions_ _ __________________________ 3 .04 10,349,891. 00 11. 64 
l\Iachinery alterations __________________________________________________________________________ _ 
Administrative and reserve fleet expenses__ 7,736 98.99 3,597,043.00 4.04 
Ship repair _ ________________________________ 58 .74 984,781. 36 1.11 
Research and development: 

Studies ________________________________ 8 .10 735,417.00 .83 
Ships, ship components___ ______________ 6 .08 1,526,857.00 1. 71 

Total _________________________________ _ 7,815 100.00 88,937,562.36 100.00 

1 The analysis of "1. Method of placement" does not include 7,250 contracts representing a total amount of 
$1,841,383, since placement information concerning these contracts is not available at this time. 

2 Excluded from the negotiated contract category are 259 contracts representing a total amount of $3,160. 

Contracts awarded by Federal lllaritime Board/Maritime Administration during 
fiscal year 1960 

1. Method of placement: 1 Advertised __________________________________ 
:N egotiated 2 _________________________________ 

TotaL _____________________________________ 

2. Compensation arrangement: Fixcd price __________________________________ 
Adjusted price _______________________________ 
Cost plus fixed fee or cost. ___________________ 

TotaL _____________________________________ 

3. Types of products and services: 
New ship construction _______________________ 
Ship conversions ____________________________ 
Machinery alterations _______________________ 
Administrative and reserve fleet expenses ____ Ship repair __________________________________ 
Research and development: Studies __________________________________ 

Ships, ship componcnts __________________ 

TotaL _________________________________ 

Number Percentage 
of total 

83 15.06 
468 84.94 

551 100.00 

7,925 99.94 
4 .05 
1 .01 

7,930 100.00 

5 .07 
2 .03 
1 .01 

7,874 99.30 
35 .44 

8 .09 
5 .06 

7,930 100.00 

Dollars 

92,035,416.35 
3,516,058.00 

95,551,474.35 

34,784,159.35 
62, i18, 500. 00 

15,039.00 

97,517,698.35 

89,353,718.00 
1, 456, 308. 00 

120,000.00 
3,206,611. 00 

456,406.35 

169,660.00 
2,754,995.00 

97,517,698.35 

Percentage 
of total 

96.32 
3.68 

100.00 

35.67 
64.31 

.02 

100.00 

91. 63 
1. 49 

.12 
3.29 
.47 

.17 
2.83 

100.00 

1 The analysis of "1. Method of placement" does not include 7,379 contracts representing a total amount 
of $1,966,224, sincc placement information concerning these contracts is not available at this time. 

2 Excluded from the negotiated contract category are 288 contracts representing a total amount of $3,252. 
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Hon. COLIN F. STAM, 

FEDERAL ~1ARITIME BOARD, 
TVashington, D.C., March 24., 1961 . 

Chief oj Sta.ff, Joint Committee on Internal Revenue Taxation, 
Congress oj the United States, Washington, D.C. 

DEAR MR. STAM: In my Jetter to you dated March 21,1961, which 
was a response to your letter of February 10, 1961, it was stated that 
information concerning profit experience on ship repair contracts 
and subcontracts was ill the mid"st of preparation and would be sent 
to you as soon as possible. 

The above-mentioned information has been prepared. Please find 
enclosed the analysis you requested with respect to profit experience 
on ship repair contracts and subcontracts. 

Sincerely yours, 
THos. E. STAKEM, Chairman. 

Enclosure. 
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SHIP REP AIRS-D ATA RELATIVE TO PRIME CONTRACTORS JOB ORDERS REPORTS 
OF PROFIT 

Fiscal year ended June 30, 1956 

Final contract Cost of per- Profit or loss I Percent to 
pri ce formance contract price I 

$235, 232. 64 $227,915.28 $7,317.36 3.111 
12,903.00 16,702.47 (3,799.47) (29.446) 
73,314.00 84.355.00 (11,041.00) (15.060) 

301,813.00 348,480.00 (46,667.00) (15.462) 
22,807.00 20,704.00 2,103.00 9.221 
87,545.00 99,498.00 (11, !l53. 00) (13.654) 

204,060.00 184,472.00 19,588.00 9. li99 
183,532.00 188,128.00 (4,596.00) (2.504) 
193,917.00 189,799.90 4,117.10 2.123 
25,902.00 37,022.14 (11,120.14) (42.932) 
93,994.00 88,236.98 5,757.02 6.125 

286,489.90 269,892.22 16,597.68 5.793 
71,739.00 80,101. 11 (8,362.11) (11.656) 

110,892.44 104,054.12 6,838.32 6.167 
12,050.00 13,068.79 (1,018.79) (8.455) 

129,604.12 131,360.72 (1,756.60) (1. 355) 
80,318.93 73,446.32 6,872.61 8.557 

308,586.00 373.729.96 (65, 143.96) (21.110) 
97,981.00 97,716.94 264.06 0.270 
23,696.00 24,508.91 (812.91) (3.431) 
29,816.00 30.698.85 (882.85) (2.961) 
1,270.00 1,139.65 130.35 10.264 

16,285.00 16,837.98 (552.98) (3.396) 
341,562.94 322.894.51 18,668.43 5.466 

78,556.00 99,876.05 (21,320.05) (27.140) 
113,236.00 119,412.20 (6,176.20) (5.454) 
159,080.20 168,777. 88 (9,697.68) (6.096) 
488,877. 00 422,217.67 66,659.33 13.635 
327,465.00 305,075.96 22,389.04 6.837 
360,481. 88 329,907.73 30,574.15 8.481 
19,126.00 21.182.47 (2,056.47) (10.752) 
1,650.00 3,426.31 (1,776.31) (107.655) 

150,626.00 156,334.75 (5,708.75) (3.790) 
60,286.00 51,017.07 9,268.93 15.375 
40,496.00 46,973.73 (6,477. 73) (15.996) 

634,036.90 599,213.25 34,823.65 5.492 
11,302.00 11,003.83 298.17 2.638 

103,163.00 103,046.92 116.08 .113 
447,748.48 439,758.31 7,990.17 1. 785 
25,666.00 24,939.94 726.06 2.829 

130,917.00 135,008.82 (4,091. 82) (3.126) 
44,217.75 48,370.12 (4,152.37) (9.391) 
23,252.00 18,980.93 4,271.07 18.369 

455,889.04 516,047.42 (60,158.38) (13.196) 
8,389.00 8,842.46 (453.46) (5.405) 

214,033.31 244,619.38 (30,586.07) (14.290) 
247,229.00 235,872.27 11,356.73 4.594 
873,078.68 664,088.68 208,990.00 23,937 
141,094.00 145,689.00 (4,595.00) (3.257) 

30.929.00 30,797.89 131.11 .424 
42,855.70 39,094.22 3,761. 48 8.777 
73,007.80 71,264.19 1,743.61 2.388 
46,737.00 56,664.52 (9,927.52) (21. 241) 

8, 298, 736. 71 8,142,267.82 156,468.89 1. 885 

I Parentheses denote 10slO. 
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Fiscal year ended June 30, 1957 

Final contract Cost of per- Profit or loss I Percent to 
price formance contract price I 

$194,986. 70 $201, 014.73 ($6,028. 03) (3.092) 
155,543.00 167,532.26 (11,989.26) (7.708) 
479,128.00 538,066.00 (58,938.00) (12.301) 

1,187,939.00 1,330,814.00 (142,875.00) (12.027) 
860,984. 00 812,493.00 48,491. 00 5.632 
122,564.00 55,074.00 67,490.00 55.065 
100,029.00 73,708.00 26,321.00 26.313 

11,513.00 8,693.00 2,820.00 24.494 
190,373.00 201,797.48 (11,424.48) (6.001) 
388,707.00 441,480.83 (52,773.83) (13.577) 
338,735.70 321,930.03 16,805.67 4.961 
186,835.16 242,640.34 (55, 805. 18) (29.869) 
705,434.42 788,165.08 (82, 730. 66) ~11. 728) 
178,249.00 209,584.36 (31,335.36) 17.580) 
758,265.32 714,031. 97 44, 2.'i3. 35 5.833 

1,039,516.80 928,695.35 110,821. 45 10.661 
35,575.76 37,920.09 (2,344.33) (6.590) 

1,330, 152. 00 1,282,048.37 48,103.63 3.616 
707,417.70 559,336.66 148,081. 04 20.933 

1,603,860.00 1,631,491. 26 (27,631. 26) (1. 723) 
707,596.00 832,506.97 (124,910.97) (17.653) 
134,074.30 121,903.65 12,170.65 9.078 
747,205.00 604,716.09 142,488.91 19.070 
921,12'1. 00 816,436.07 104,687.93 11.365 

1, 198, 163.90 1,054,851. 42 143,312.48 11. 961 
188,077. 32 180,601. 74 7,475.58 3.975 
425,173.00 477,546.40 .(52, 373. 40) (12.318) 
392,638.98 389,707.77 2,931. 21 .747 
47,072.00 44,378.28 2,693.72 5.723 

436,496.00 423,744.09 12,751. 91 2.921 
299,760.24 289,263.68 10,496.56 3.502 

1,382,779.91 1,184,865.83 197,914.08 14.313 
16,303.00 15,030.53 1,272.47 7.805 

508,004.00 586,793.18 (78, 789. 18) (15.510) 
670,262.00 806,963.26 (136, 701. 26) (ZO.395) 
473,286.00 593,795.18 (120,509. 18) (25.462) 
403,253.50 459,723.45 (56,469.95) (14.004) 
986,335.72 1,036,394.20 (50,058.48) (5.075) 
189,343. 00 188,171. 00 1,172.00 .619 
158,741. 00 170,976.72 (12, 235. 72) (7.708) 
564,332.03 527,475.76 36,856.27 6.531 
217,951. 42 196,367.72 21,583.70 9.903 
516,640.22 504,902.65 11,737.57 2.272 

---
22, 160,421. 10 22, 053, 632. 45 106,788.65 .482 

1 Parentheses denote loss. 
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Fiscal year ending June 30, 1958 

Final contract Cost of per- Profit or loss 1 Percent to 
prIce formance con tract price 1 

$41,150.07 $58,035.04 ($16,884.97) (41.033) 
62,543.00 64,637.51 (2,094.51) (3.349) 
7,077. 00 3,453.00 3,624.00 51. 208 

30,146.00 46,305.00 (16,159. (0) (53.602) 
100,305.00 120,111.00 (19,806.00) (19.746) 
21,637.00 15,856.00 5,781. 00 206.718 
5,090.00 5,784.83 (694.88) (13.652) 

58,963.69 57,695.86 1,267.83 2.150 
92,234.95 130, OIl. 64 (37,776.69) (40.957) 
24,157.00 57,044.72 (32,887.72) (136.142) 
86,796.00 62,292.28 24,503.72 28.231 
34,471. 00 29,497.97 4,973.03 14.427 

194,170.00 242,057.81 (47,887.81) (24.663) 
45,860.29 42,066.13 3,794.16 8.273 
75,209.03 72,619.60 2,589.43 3.443 
12,442.00 13,502.71 (1,060.71) (8.525) 
15,648.00 19,997.36 (4,349.36) (27.795) 
83,319.11 99,386.51 (16,067.40) (19.284) 
28,181. 00 30,916.00 (2,735.00) (9.705) 
43,952.00 52,139.47 (8,187.47) (18.628) 
53,292.00 83,113.94 (29,821. 94) (55.960) 
10,210.00 12,775.31 (2,565.31) (25.125) 
73,988.00 89,534.47 (15,546.47) (21. 012) 

------
1, 200, 842. 14 1, 408, 834. 21 (207, 992. 07) (17.321) 

1 Parentheses'denote loss. 

Fiscal year ending June 30, 1959 

Final contract Cost of per- Profit or loss 1 Percent to 
price formance contract price 1 

$13,049.00 $13,483. i3 ($434.73) (3.332) 
35.718.00 39.670.00 (3.952.00) (11.064) 
47,455.00 49.488.00 (2,033.00) (4.284) 
12,921.00 12.487.00 434.00 3.359 
25,522.00 28,451. 00 (2,929.00) (11.476) 
80,018.00 60,695.00 19,323.00 24.148 
3.370.00 3,401. 00 (31.00) (.920) 

25,170.00 14,502.18 10.667.82 42.383 
7.323.38 6,089.34 1,234.04 16.851 

44,159.00 28,140.15 16,018.85 36.275 
147,881.00 159.645.47 (11.764.47) (7.955) 
98.952.30 94.419.81 4,532.49 4.580 
23.862.00 27,220.63 (3,358.63) (14.075) 
13,299.00 15,763.45 (2,464.45) (18.531) 

100.600.00 SO. 055. 14 20.544.86 20.422 
2,230.00 2.561.00 (331.00) (14.843) 

28,021.75 32,179.87 (4.158.12) (14.839) 
24.745.00 16,395.00 8,350.00 33.744 
9.798.00 11.202.23 (1.404.23) (14.332) 

8fi. 271. 55 75,981. 54 9,290.01 10.896 

829.365.98 771,831. 54 57,534.44 6.937 
I 

J Parentheses denote loss. 
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Fiscal year ending June 30, 1960 

Final contract Cost of per- Profit or loss 1 Percent to 
price formance contract price 1 

$18,479.00 $22,973.00 ($4, 494. 00) (24.319) 
9,970.00 12,855.36 (2,885.36) (28.940) 

840.00 955.18 (115.18) (13.712) 
14,285.00 17,729.00 (3,444.00) (24.109) 
29,066.00 21,329.06 7,736.94 26.619 
7,715.00 7,700.00 15.00 .194 

97,895.35 103,116.37 (5,221. 02) (5.333) 
--- --- ---
178,250.35 186,657.97 (8,407.62) (4.717) 

1 Parentheses denote loss. 

SHIP REPAIRS-DATA RELATIVE TO SUBCONTRACTORS REPORTS OF PROFIT 

Fiscal year ending June 30, 1956 

Final contract Cost of per- Profit or loss 1 Percent to 
price formance contract price 1 

$56,992.98 $53,868.96 $.3,124. 02 5.481 
20,242.00 19,941. 28 300.72 1.486 
11,130.98 13,529.37 (2,398.39) (21. 547) 
17,500.00 15,777.41 1,722.59 9.843 
40,944.48 37,772.09 3,172.39 7,748 
15,210.57 15,985.9R (775.41) (5.098) 
10,829.44 9,767.28 1,062.16 9.808 
14,278.77 14,133.67 145.10 1,016 
11,729.38 10,829.44 899.94 7.673 
18,629.20 17,547.88 1,081. 32 5.804 
11,926.95 11,195.75 731. 20 6.131 
11,243.52 10,741. 29 502.23 4.467 
18,536.70 17,300.23 1,236.47 6.670 
28, SOO.OO 25,961.03 2,538.97 8.909 
50,273.06 49,352.99 920.07 1.830 
54.603.88 55,108.16 (504.28) (.924) 
41,554.82 41,938.07 (383.25) (.922) 
---- ---- ---- ---
434,126.73 420,750.88 13,375.85 3.081 

1 Parentheses denote loss. 
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Fiscal year ending June 30, 1957 

Final contract Cost of per- Profit or loss I Percent to 
price formance contract price 1 

$25,690.00 $26,257. SO ($567. SO) (2.210) 
16, 638.00 14,943.12 1,694.88 10.187 
46,003.00 52,629.22 (6,626.22) (14.404) 
10,735. 15 9,807.95 927.20 8.637 
10,002.40 9,437.18 565.22 5.651 
10,400.00 10,317.30 82.70 .795 

269,680.26 266,258.06 3,422.20 1. 269 
17,537.31 16,854.60 682.71 3.893 
26,366.00 23,687.96 2,678.04 10.157 
59,664.00 46,934.00 12,730.00 21. 336 
16,243.00 15.454.72 788.28 4.853 
22,172.21 22,183.30 (11. 09) (.050) 
13,120.00 13,991.08 (871.08) (6.639) 

'45,119.75 41,446.02 3,673.73 8.142 
30,005.00 28,866.68 1,138.32 3.794 
41,012.00 67,862.35 (26, 850. 35) (65.469) 
31,115.00 33,328.12 (2,213.12) (7.113) 
13,762.00 13,022.26 739.74 5.375 
24,595.00 24,405.11 189.89 .772 
24,525.00 17,499.03 7,025.97 28.648 
14,768.00 13,318.00 1,450.00 9.819 
12,509.00 12,147.32 361.68 2.891 
34,667.37 32,661.86 2,005.51 5.785 
70,370.00 70,700.74 (330.74) (.470) 

137,502.00 140,827.81 (3,325.81) (2.419) 
50,415.12 49,718.78 696.34 1. 381 

106,433.00 127,304.23 (20,871. 23) (19.610) 
60,935.00 81,986.67 (21,051. 67) (34.548) 
49,230.00 55,122.08 (5,892.08) (11.968) 

207,978.00 242,250.25 (34, 272. 25) (16.479) 
30,371. 80 37,064.43 (6,692.63) (22.036) 
31,443.00 32,930.31 (1,487.31) (4.730) 
.w, 760. 00 49,357.27 (2,597.27) (5.554) 

---
1,607,767.37 1,700,575.61 (92, 808. 24) (5.772) 

I Parentheses denote loss. 

Fiscal year ending June 30, 1958 

Final contract Cost of per- Profit or loss I Percent to 
price formance contract price 1 

$19,950.00 $21,638.65 ($1, 688. 65) (8.464) 
20,005.00 20,446.04 (441.04) (2.205) 
--- --- --- --

39,955.00 42,084.69 (2,129.69) (5.330) 

1 Parentheses denote loss. 



APPENDIX E 

INFORMATION RELATING TO ATOMIC ENERGY COMMISSION CONTRACTS 

Mr. COLIN F. STAM, 

U.S. ATOMIC ENERGY COMMISSION, 
Washington, D.C., February 27, 1961. 

Chiej oj Staff, Joint Committee on Internal Revenue Taxation, Congress 
oj the United States. 

DEAR MR. STAM: Reference is made to your letter of February 10, 
1961, addressed to Mr. James P. Gerety, requesting information for 
use in connection with the study of renegotiation being made by the 
Joint Committee on Internal Revenue Taxation, pursuant to section 
4(b) of Public Law 86-89. 

The Atomic Energy Commission procurement and contracting 
function is decentralized to 12 operations offices. vVhile we maintain 
a contract reporting system at headquarters, the statistical informa­
tion available through tbis system is limited as explained in the tele­
phone conversation between Mr. Gerety of this office and Mr. Kerester 
of your office. 

Summaries of contract actions, which term includes original con­
tracts, modifications, amendments, and supplemental agreements, 
for fiscal years 1956-60 for both prime and subcontracts under cost­
type prime contracts are attached hereto (attachment A). They 
are broken down to show the number of contract actions with the 
total dollar amount of such actions for construction, architect-engi­
neer, material supplies and equipment for construction, research 
and development, rents and utility services, nlaterial, supplies and 
equipment other than construction, and services other than utilities. 
This last category which has the largest dollar total includes cost-' 
type operating contracts such as the Du Pont contract for the opera­
tion of the Savannah River plant, Union Carbide Nuclear Co. con­
tract for the operation of the Oak Ridge complex, General. Electric 
Co. contracts for the operation of the Hanford Works at Richland, 
Wash. These statistics are further broken down to show nunlber 
and dollar amount to other Government agencies, small business, 
big business, and educational and other nonprofit institutions. The 
division between fixed-price and cost-type contracts, and the division 
between advertised, negotiated competitive and negotiated con­
competitive are shown on a separate summary (attachlllent B). ",Ve 
do not have a breakdown of fixed-price contracts with price-rede­
termination clauses or escalation clauses. Such contracts are very 
limited in number. 

At the prime contract level, during the fiscal years 1956-60, 83 to 
88 percent of the total dollars were under cost-type contracts. Some 
of these contracts carry no fee or a nominal fee of $1, fiS in the ease 
of Du Pont; others carry fixed fees generally within our fee range 
policy. rrhe maximum fixed fees that a manager of operations can 
negotiate without approval of headquarters are as follows: 

Supply contracts: 7 percent of the estimated cost. 

111 
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Res('urch and development operating contracts in Government­
owned facili ties : 10 percent of the estimated cost. 

Production operating contracts in Government-owned facilities: 
7 percent of the estimated cost. 

Research and developnlent contracts in conlmercial facilities: 
10 percen t of the estimated cost. 

Architect-engineer contracts: 4 percent of the estimated cost 
of construction. 

Cost-plus-fixed-fee construction contracts: 6 percent of the 
estinlated cost of construction. 

Procurement of equipment for construction: 1.50 percent of 
estimated cost. 

The above fees decline as the estimated costs increase. The number 
of con tracts with fees in excess of our established fee policy are 
negligible. 

'Ve, of course, have a large number of contracts for new items 
where it is impossible to determine the cost in advance. This ac­
counts for the large dollar amount of our prime cost-type contracts. 
In these situations, we generally use a cost-plus-a-fixed-fee contract 
wit h close administrative controls on the contractor's expenditures. 
The products and services are basically the same for each of the fiscal 
years 1956-60. 

We do not have readily available information with respect to 
overruns or underruns on cost-plus-a-fixed-fee contracts. The fee 
which includes the contractor's profit, of course, does not change 
because of such overruns or underruns of estimated costs. We do 
not have readily available detailed information with respect to profit 
earned on renegotiable contracts shown in terms of a percentage of 
renegotiable sales before renegotiation. We believe such information 
is available from the Renegotiation Board. 

We trust that you will find the above information of assistance to 
you in your study. 

Sincerely yours, 

Enclosures: 
1. Attachment A. 
2. Attachment B. 

DWIGHT INK, 
Assistant General Manager. 
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ATTACHMENT B 

Summary of contract actions on basis of method of procurement and type of contract, 
fiscal year 1956 

Prime--Fixed price Prime--Cost type 

Number Number 
'of Dollar value of Dollar value 

actions I actions I 

Construction: Interde')artmentaL ___________________________ _ 7 $284,150 2 $4,271,000 Advertlsed ____________________________________ _ 372 46,591,789 1 1,000 
Negotiated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

10 635,375 5 26,114,000 
92 931,895 28 16,066,084 

-------1-----------1 TotaL __________________________ - ____ -- -- ___ _ 481 48,443,209 
======1==========1 

36 46,452,084 

Materials, snpplies, and equipment for construc-
tion: 

Intracompany or interdepartmentaL __________ _ 
Government schedule _________________________ _ 

43 8,965,802 ---------- ----------------
21 30,705 ---------- ----- ---- - -- ----

Ad~ertised ____________________________________ _ 24 1,098,162 ---------. - --- ------------N egotlated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

43 1,475 ---------- --------- -------
23 2,782,451 ---------- --- -- --- - -------

--------1------------1 TotaL ______________________________________ _ 154 12,878,595 ---------- -------- --------======1==========1 
Materials, supplies, and equipment other than con-

struction: 
Intracompany or interdepartmentaL __________ _ 
Government schedule _________________ -_ - -- ___ _ 

5,046 8,626,254 11,106 
2,581 1,553,265 ---------- ---------- ------Ad vertised ____________ --- -- _______ ---- --- --___ _ 665 5,810,123 ---------- - ---- --- --- -- ---Negotiated, complete __ - ______________________ _ 

Negotiated, noncomplete ______________________ _ 
3,651 23,000,783 4 5,262,068 
1,844 23,595,476 10 6,266,543 

-------1-----------1 TotaL __________________________ --- ------ ___ _ 13,787 62,585,901 16 11,539,717 
======1==========1 

Services other than utility services: 
Intracompany or interdepartmentaL __________ _ 
Government schedule ________________ -- _______ _ 

378 2,682,961 181 24,215.643 
151 198,483 ---------- - ------ -- -- - ----Ad vertised ______________ - --______ --- -- - --- - ___ _ 97 781,513 ---------- - -- ---- - --- -----

Negotiated, complete _______________ ---- -- -- ___ _ 
Negotiated, noncomplete ____________ - -- __ -- ___ _ 

98 155,590 6 15,424,505 
497 11,105,400 78 511,207,404 

--------1------------1 TotaL ______________________________ -_ -_____ _ 1,221 14,923,947 265 550, 847, 552 
Other ne,?,otiated, noncomplete: . Architect-engineer ____________________________ _ 84 2,885,189 41 10,772,885 

Research and development ____________________ _ 762 11,026,653 249 212, 863, 891 
Rents and utility services _____________________ _ 

===1=====1 
1,217 231,348,090 6 4,559,576 . 

Recapitulation: 
Intracompany or interdepartmentaL __________ _ 
Government schedule ________________ - --- --___ _ 

5,669 143, 988, 989 232 33,924,532 
2,753 1,782,453 ---------- ----------------Ad vertised ____________________________ -- -_____ _ 1,158 54,281,587 1 1,000 

N egotlated, complete _________________________ _ 
NegotIated, noncomplete _____________ -- --- -___ _ 

-------1-----------1 

3,802 23,793,223 15 46,800,573 
4,324 160,245,332 365 756, 309, 600 

TotaL ______________________________________ _ 17,706 384,091,584 613 837,035,705 

l}Number of actions included original contracts, modifications, amendments, and supplemental agree­
ments. 
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Summary of subcontract actions on basis of method of procurement and type of 
contract, fiscal year 1956 

~ub-Fixed price 

Number 
of Dollar value 

actions I 

974 19,153,226 

626 3,700,945 
925 883,532 

3,505 19,169,549 
26,115 58,014,178 
14,473 12,264,068 

TotaL ______________________________________ _ 45,644 ~ 94,032,272 

Materials, supplies, and equipment, other than 
construction: 

Intracompany or interdepartmentaL _________ _ 
Governmcnt schedule _________________________ _ 

5,897 8,491,144 
8,401 7,759,593 Advertised ____________________________________ _ 1,031 2,753,725 Negotiated, complete __________________________ _ 159,509 160,708,492 

Negotiated, noncomplete ______________________ _ 121,219 71,816,624 
TotaL ______________________________________ _ 296,057 251,529,578 

Services, other than utility services: 
Intracompany or interdepartmentaL __________ _ 
Government schedule ________ ___ ______________ _ 

317 876,686 
215 213,528 Ad vcrtised ____________________________________ _ 33 430,425 Negotiated, complete __________________________ _ 

Negotiated, noncomplete ______________________ _ 
1,325 2,220,096 
3,828 5,483,201 

TotaL ______________________________________ _ 5,718 9,223,936 

Other negotiated, noncomplete: Architect-engineer _____________________________ _ 40 392,749 
Research and developmenL ___________________ _ 237 2,798,067 
Rents and utility services _____________________ _ 655 11,319,663 

Recapitulation: 
Intracompany or interdepartmentaL __________ _ 
Government schedule _________________________ _ 

6,848 13,426,390 
9,541 8,856,653 Ad vertised ____________________________________ _ 4,834 33,844,043 

Negotiated, complete __ ____ • ___________________ _ 
Negotiated, noncomplete ______________________ _ 

187,387 226, 339, 455 
140,715 105, 982, 950 

TotaL ______________________________________ _ 349,325 388, 449, 491 

Sub-Cost price 

Number 
of Dollar value 

actions I 

115 197,865 

-------14: ----------55~i29 
62 16,601,005 

191 16,853,999 

401 5,037, 560 
4 84,838 

122 3, 505, 568 
196 11,903,521 

723 

11 
2 

20 
135 

168 

18 
215 
120 

528 
6 

20,531,487 

112,860 
4,030 

1,030,599 
1,966,118 

3,113,607 

2,659,206 
13,098,229 

693,603 

5,393,285 
88,868 

164 9,201,767 
769 58, 635, 961 

1,467 73,319,881 

1 Number of actions includes original contracts, modifications, amendments, and supplemental agree­
ments. 
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Summary of contract actions on basis of method of procurement and type of contract, 
fiscal year 1957 

Prime-Fixed price Prime-Cost type 

Number Number 
of Dollar yulue of Dollar value 

actions 1 actions 1 

2 $04. 000 $2,873,000 
620 45, 143,090 -- -- ----- - -- ... --- -- -- ------
42 1. 220. 893 18 ll,032,635 

118 1,076.175 29 59,977,877 

782 47,504,158 48 73.883,512 

:Matcrials, supplies, and equipment for construc-
tion: 

4 2,817 ---------- - -----_ ... -- ------
5 28,299 ---------- ----------------

Intracompany or interdepartmentaL __________ _ 
Government schedule _________________________ _ 
Ad vertiscd ___________________ - -__ -- - -- -_ -- ----- 12 218,042 ---------- _ ...... -_ ... -- --- -- ---

5 84,069 ---------- ... -... _ ...... -- - - - -----
17 482,130 3 397,501 

Negotiated, complete _________________________ _ 
Negotiated, noncomplete __________ ----- _______ _ 

-------1-----------1 
TotaL _______________ ------ - -__ ------_ --- ___ _ 43 !l15, 3.~7 3 397,501 

======1==========1 
Materials, supplies, and equipment other than 

co llstruction: 
2,643 8,929,557 39,684 
1,430 925,876 ---------- -- --_ ... -_ ... -------

Intracompany or interdepartmentaL _________ _ 
Government schedule _________________________ _ 
Advertised ____________________________________ _ 1,060 12,463,376 ---------- -- --- -_ ......... -- ... ---

3,645 23,599,131 1 567,476 
1,956 38,699,235 10 36,577,801 

Negotiated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

--------1------------1 
Total ___________________ - ---- __ - --- --- - --___ _ lO,734 84.617,175 14 37,184,961 

435 1.368,858 158 35,909,768 
182 88,702 1 1,568 

Services other than utility ~ervices: 
Intracompany or interdepartmentaL __________ _ 
Government schedule __________ ___ - - --- _______ _ 

40 118.642 1 7,688 
148 293,553 33 77,608,732 
558 7,097,376 106 725,079, 584 

Advertised ______________________ ___ - -- - _______ _ 
Negotiated, complete ______________ - ___ -_______ _ 
Negotiated, noncomplete ______________________ _ 

-------1------------1 
1,363 8,967,131 309 839,007,340 TotaL __________________ -_______ --- - -_______ _ 

Other negotiated, noncomplete: 
137 2, 8i3, 303 65 8,099,350 
866 25,044.019 358 446.014,803 

Architect engineer ____________________________ _ 
Research-and development ____________________ _ 
Rents and utility services _____________________ _ 1.323 236,805,740 7 66,063 

===1=====1 

3,2ll 140,283.045 232 46, lll, 423 
1,617 1,042,877 1 1,568 
1.732 57,943.150 1 7,68& 

Recapitulation: 
Intracompany or interdepartmentaL __________ _ 
Governmental schedule _______________________ _ 
Ad vertised _____________________ ______ --_ -- -___ _ 

3,840 25,197,646 52 89,208,843 
4,848 182,160,165 518 1,269,924,008 

Negotiated, complete __________________ -_______ _ 
Negotiated, lloncomplete ______________________ _ 

-------1-----------1 TotaL __________________________ ___ _________ _ 15,248 406, 626, 883 80! 1, 405, 253, 530 

. I Number or actions includes original contracts, modifications, amendments. and supplemental agree­
ments. 
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Summary of sllbcontract actions on basis of method of procurement and type of contract, 
fiscal year 1957 

Sub-Fixed price Sub-Cost price 

Number Number 
of Dollar value of Dollar value 

actions I actions I 

Construction: In terdepartmentaL ___________________________ _ 
Ad vertised ____________________________________ _ 
Negotiated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

111 $7,913 ---------- - -- ----- -- - -- ---
314 11,328. 072 ---------- ------$4~440~894 728 10,547,344 14 
245 1,027,484 11 19,034. 925 

TotaL ______________________________________ _ 1,302 22,910,813 25 23,475,819 

:Materials, supplies, and equipment for construc-
tion: 

Intracompany or interdepartmentaL __________ _ 
Government schedule _________________________ _ 1,021 3,822,348 216 1,047,336 

989 1,013,973 ---------- ----------------Advertised _________________ --_ -_______________ _ 
Negotiated, complete _________________________ _ 
Negotiated, non-complete ____ _________________ _ 

6,686 10,202,688 -------2; i83~ i 49 24,293 52,338,463 211 
12,947 15,016,235 71 383,926 

Total _______________________ - _______________ _ 45,936 82,393,707 498 3,614,411 

Materials, supplies, and equipment other than 
construction: 

Intracompany or interdepartmentaL __________ _ 
Governmen t schedule_ -___ - -- - ______ -_ - -- -- - ---Advertised ___________________ -_______________ _ 

19,618 30,826.892 559 2,947,313 
10,418 9,647,690 50 732,114 

697 4,689,185 ---------- ------------ -- --N egotlated, complete _________________________ _ 
Negotiated, noncomplete _____ -________________ _ 

183,475 200, 888, 121 762 3,779,251 
160,714 94,740,853 1,483 18,683,600 

1-------1------------1 
Total _______________________ -_____ -- __ - - -- ---

=~=I=====I 
374,922 340, 792, 741 2,854 26,142,278 

Services other than utility services: 
Intracompany or interdepartmentaL __________ _ 
Government schedule _________________________ _ 317 2,390,167 25 422,151 

179 289,240 ---------- --- -- - - -_ ... ---- --Advertised ________________ __ _______ __ _________ _ 32 464,304 1 900 Negotiated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

1. 174 2,735,967 14 252,268 
4,471 5,145,919 195 3,389,068 

Total _______________________________________ _ 6,173 11,025,597 235 4,064,387 
Other negotiated, noncomplete: Architect-engineer ____________________________ _ 

Research and development. ___________________ _ 
53 1,701,974 36 3,608,825 

447 2,869,028 423 36,563,823 
Rents and utility services _____________________ _ 1,257 14,491,748 97 587.886 

Reca pi tula tion: 
Intracompany or interdepartmentaL __________ _ 
Government schedule _________________________ _ 
Advertised ___________________________________ _ 

21,031 38,515,085 803 4,907,741 
11,586 10,950,903 50 732,114 
7,729 26,684,249 1 900 Negotiated, complete _________________________ _ 

Negotiated, noncomplete ______________________ _ 
209,670 266, 509, 895 1,001 10,655,562 
180,074 133, 525, 476 2,313 81,760,112 

Total _______________________________________ _ 430,090 476,185,608 4,168 98,057,429 

INumber of actions includes original contracts, modifications, amendments, and supplemental agree. 
ments. 
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Summary of contract actions on basis of method of procurement and type oj contract, 
fiscal year 1958 

Prime-Fixed price Prime-Cost type 

Number Number 
of Dollar value of Dollar value 

actions 1 actions 1 

Construction: 
InterdepartmentaL _________________ ----- -- ----
Ad vertised _________________ ~ ___________ -_ -_ ---- 1 $16,000 ---------- ------------$99i 766 63,322,271 1 
Negotiated, complete _________________ -________ _ 
Negotiated, noncomplete ______________________ _ 

22 5,406,848 1 40,000 
120 877,479 25 14,695,852 

TotaL _____________________________ --- __ ~_ --- 909 69,622,598 27 14,736,843 

Materials, supplies, and equipment for construc-
tion: 

Intracompany or interdepartmentaL _________ _ 18 75,712 ---------- ----------------Government schedule _________________________ _ 4 4,740 ---------- ------------- ---Advertised _________________ ------------ -------- 47 423,499 6,279 
Negotiated, complete ________________ -- -- --- ----
Negotiated, noncomplete ______________________ _ 

4 1,133 ---------- ... ----- -- -- ... -_ ......... 
22 3,387,368 2 700,000 

TotaL ______________________________________ _ 95 3,892,452 3 706,279 

Materials, supplies, and equipment other than con-
struction: 

Intracompany or interdepartmentaL __________ _ 3,044 10,385,639 11 772,060 Government schedule _________________________ _ 1,433 1,126,904 ---------- --------------- ... 
Ad vertised ______ ------------ ------------------- 997 6,737,813 ---------- ------- -------_ ... 
Negotiated, complete ______ ------- -- -- _ ---------
Negotiated, noncomplete _______ ----- -- --- ------

2,958 73,261,884 5 7,716.446 
2,341 287,836,413 10 3,838,344 

Total. _____________________ --____ -_ ---- -- --__ 10,773 379,348, 653 26 12,326,850 

Services other than utility services: 
Intracompany or interdepartmentaL __________ _ 343 3,267,279 158 34,822,303 Government scbedule _________________________ _ 185 206,457 ---------- --------_ ......... -_ ...... 
Ad vertised _______ -_ -_ --- ----------------------- 61 268,025 2 10,090 
Negotiated, complete ___________ --- _ -- _ ---- -- ---
Negotiated, noncomplete ______________________ _ 

166 3,074,020 22 51,371,136 
672 14,275,723 137 779,275,034 

----------
TotaL ____ - ~ ____________________ -----_ ---_ -_ -_ 1,427 21,091,504 319 865, 478, 563 

Other negotiated, noncomplete: 
Archi tect-engineer __________ ---__ --------------- 184 3,351,522 96 11,772.443 
Research and developmenL ___________________ _ 874 17,802,070 44U 501,201,340 
Rents and utility services _____________________ _ 522 218,930,051 ---------- ------ -----_ ...... _-

Recapitulation: 
Intracompany or interdepartmentaL _________ _ 
Government schedule _____________ --- -- -- -- ----

3,501 127,673,142 229 42,675,467 . 
1,622 1,338,101 ---------- --- ---_ ............ -_ ......... Advertised ____________________________________ _ 1,871 70,751,608 4 17,360 

Negotiated, complete _________________ -_ ------ __ 
Negotiated, noncomplete ______________________ _ 

3,150 81,743,885 28 59,127,582 
4,640 432, 532, 114 650 1,304,401,909 

TotaL __________________________________ -- --- 14,784 714,038,850 911 1. 406, 222, 318 

1 Number of actions include original contracts, modifications, amendmen ts, and supplemen tal agreemen ts. 
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Summary oj subcontract actions on basis oj method of prOC1aement and type of 
contract, fiscal year 1958 

Sub-Fixed price 

Kumber 
of Dollar value 

artions 1 

Const.ruetion: 
InterdepartmentaL ___________________________ _ 2 $67 Ad "erti~ed ____________________________________ _ 337 9,712,233 
Negotiated, complete __________________________ _ 763 9,635,678 
::-\egotiated, noncomplete ______________________ _ 298 1.014,815 

TotaL ______________________________________ _ 1,400 20,362,793 

:Materials, supplies, and equipment for construc-
tion: 

Intracompany or interdepartmentaL __________ _ 846 2,448,667 
Goyernment schednle _________________________ _ 743 838,051 A dvertised ____________________________________ _ 1,776 3,206,349 
Negotiated, complete __ _______________________ _ 20,234 41,611.031 
X egotiated, noncomplete ______________________ _ 10,357 7,084,305 

TotaL ______________________________________ _ 33.956 55,188,403 

Materials, supplies, and ec;uipment other than con-
struction: 

Intracompany or interdepartmentaL __________ _ 30,106 8.058,393 
Government schedule _________________________ _ 11,533 12.258,505 Ad"ertised ___________ . _________________________ _ 946 10, S59, 294 
Negotiated, complete _________________________ _ 167,023 217, 733, 565 
Kegotiated, noncomplete ______________________ _ 174,868 115,621,749 

TotaL ______________________________________ _ 384,476 364, 531, 506 

Services other than utility services: 
Intracompany or interdepartmentaL __________ _ 190 1,049,702 
Government schedule _________________________ _ 181 853,453 
Ad vertised _______________________ -- - - -- - - - -___ _ 28 790,523 
Xegotiated, complcte ___ _______________________ _ 1,403 2,404,211 
Negotiated, noncomplete ______________________ _ 3,914 6,120,284 

TotaL ______________________________________ _ 5.716 11. 21R, ]73 
Other negotiated, noncomplete: 

Architect-engineer _____________________________ _ 11 63,573 
Research and developmenL ___________________ _ 329 1,222,235 
Rents and utility service~ _____________________ _ 745 16, 78S. 113 

Recapi tulation: 
Intracompany or interdepartmentaL __________ _ 31,155 11,678,557 
Government schedule _________________________ _ 12,457 13,950,009 Advertised ____________________________________ _ 3,087 24,568,399 
Negotiated, complete __ . _______________________ _ 
Negotiated, noncompieted ____________________ _ 

189,423 271. 384, 485 
190.511 147, 793, 346 

TotaL ______________________________________ _ 426,633 469,374, 796 

Sub-Cost price 

NumbE'r 
of Dollar value 

actions I 

34 $1,916, 228 
17 9, 580, 066 

51 

153 
1 

11,496,294 

393,717 
150,000 

5 1,085,137 
48 7, 568, 337 

207 

181 
1 

----------
105 
339 

629 

55 
3 

----------
38 

144 

240 

19 
303 

4 

392 
5 

9,197,191 

1,057,003 
8,600' 

--------- - - - ----
6,795,661 

20,617,004 

2R, 478. 268 

1,099,188 
320 

-- --------------
1,182,519 
3,756,110 

6,038,137 

2,510,996 
22,727,415 

145,305 

2,549,908 
158,920 

182 10, 979, 545 
874 66,905,233 

1,453 80,593,606 

1 Number of actions includes ori~inal contracts, modifications, amendments, and supplemental agree­
ments. 
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Summary of contract actions on basis of method of prowrement and type of contract, 
fiscal year 1959 

Construction: 
InterdepartmentaL _ ~ _________________________ _ 
Ad vertised ____________________________________ _ 
Negotiated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

Prime-Fixed price 

Number 
of Dollar value 

actions 1 

15 
1,113 

9 
62 

$152,51, 
66,949,680 

155,251) 
699,278 

Prime-Cost type 

Number 
of Dollar value 

actions I 

I 

56 

$9,817 
150,000 

3,725,000 
59,764,746 

--------------------
TotaL _______________________________________ ==1=,=1=99=1

0

==6=7,=9=56=,=7=33=1 

Materials, supplies, and equipment for construc-
tion: 

Intracompany or interdepartmentaL __________ _ 
Government scbedule _________________________ _ 
Ad vertised _______________________________ - ____ _ 
Negotiated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

TotaL ______________________________________ _ 

Materials, supplies, and equipment other tban 
construction: 

Intracompany or interdepartmentaL __________ _ 
Government scbedule _________________________ _ 
Ad vertised ____________________________________ _ 
Negotiated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

Total _______________________________________ _ 

Services other than utility services: 
Intracompany or interdepartmentaL __________ _ 
Government scbedule _________________________ _ 
Advertised ____________________________________ _ 
Negotiated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

Total _______________________________________ _ 
Otber negotiated noncomplete: 

Arcbitect-engineer ____________________________ _ 
Researcb and developmenL ___________________ _ 
Rents and utility services _____________________ _ 

Recapitulation: 
Intracompany or interdepartmentaL __________ _ 
Government scbedule _________________________ _ 
Ad vertised ____________________________________ _ 
Negotiated, complete __________________________ _ 
Negotiated, noncomplete ______________________ _ 

Total _______________________________________ _ 

13 
5 

26 
24 
22 

----
90 

1,422 
1,318 

649 
2,711 
3,673 

9,773 

230 
228 
123 
91 

650 
----

1,322 

232 
962 
240 

1,714 
1,551 
1,911 
2,835 
5,807 

----
13,818 

73,400 
10.563 

1,410,454 
3,002,472 
5,372,611 

------
9.869,500 

75,960,261 
1,054,423 
7,283,358 

11,028,686 
366, 564, 708 

461, 891, 436 

3,141,866 
378,369 
974,914 
92,799 

4,104,487 
-------

8,692,435 

3,269,263 
21,800,595 

216, 810, 971 

191,479,875 
1,443,355 

76,618,406 
14,279.215 

506,470,082 
-----

790, 290, 933 

65 

----

----------
----------

2 
22 

30 

123 
----------

2 
11 

123 
----

259 

85 
544 

3 

210 
----------

3 
21 

759 

993 

63,649,563 

9,540 

500,000 
5,634,467 

------
6,144,007 

337,141 
- ------ ----- ----
-- - -- - --- ---- ---

1l9,841 
9,222,373 

-----
9,679,355 

13,469,606 
- ----- -- --- -----

75,997 
60,741,075 

783,897,727 
------

858, 184. 405 

18,231,168 
617,415,690 

89,453 

24,384,095 . 
-- - --- - -- - - -----

225,997 
65,085,916 

1,483,697,633 

1,573,393,641 

1 Numberof actions .include original contracts, mOdifications, amendments, and supplemental agree­
ments. 

66858-62--10 
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SUIl/ 1/Iary of subcontract actions on basis of method of procurement and type of 
contract, fiscal year 1959 

Sub-Fixed price Sub-Cost type 

Number Number 
of Dollar value of Dollar value 

actions I actions I 

Construction: IntrrdepartmentaL _______________________________________________________________________________ _ 
Ad vertised_____________________________________ 450 $7,799,057 _________________________ _ 
Negotiated, complettl_ _ ________________________ 810 8,882,898 4 $1,252,860 
Negotiated, noncomplete_______________________ 285 705,410 21 855,969 

TotaL ______________________________________ _ 1,545 17,387,815 25 2,108,829 

Materials, supplies, and equipment for construc-
tion: 

Intracompany or InterdepartmentaL __________ _ 
Government schedule _________________________ _ 
Advertised ____________________________________ _ 

591 878,723 53 133,990 
636 1,278,554 11 3,594 

1,131 3,838,719 ---------- ----------------N egotiated, complete _________________________ _ 
Negotiated, noncomplete ______________________ _ 

15,041 20,955,581 --------6- --------- -- -----
10,976 7,585,228 60,131 

Total _______________________________________ _ 28,375 34,536,805 70 197,715 

M atcrials, supplies, and equipment other tban 
construction: 

Intracompany or interdepartmentaL __________ _ 
Government scbedule _________________________ _ 

9,434 8,638,885 188 3,054,435 
12,692 15,606,832 5 20,225 Ad vertised ____________________________________ _ 1,528 19,910,912 -----.---- --- ---------- - --Negotiated, complete ________________________ _ 179,926 200, 626, 873 100 5,823,824 

Negotiated, noncomplete _______ _______________ _ 215,318 127,874,205 470 25,807,640 
--------- --- -Total _______________________________________ _ 418,81l8 372,657,707 7G3 34,706,124 

Services, other than utility services: 
Intracompany or interdepartmentaL __________ _ 
Government scbedule _________________________ _ 188 1,301,433 94 1,237,645 

250 1,309,267 5 983 Advertised ____________________________________ _ 26 463,691 ---------- --- ------ -- -- ---Negotiated, complete _________________________ _ 1,606 5,563,898 31 874,798 
Negotiated, noncomplete ______________________ _ 4,704 9,5[9,423 254 8,422,467 

-------Total _______________________________________ _ 
Otber negotiated, noncomplete: 

6,774 18,197,712 384 10, E35, 893 

Architect-engineer __ __________________________ _ 
Researcb and developmenL ___________________ _ 
Rents and utility services _____________________ _ 

24 595,912 13 842,246 
342 1,271,069 299 18,670,049 
£.90 18, 575, 9~4 ---------- --- - -- -- - --- -- --

Recapitulation: 
Intracompany or interdepartmentaL __________ _ 
Government schedule _________________________ _ 
Advertised ____________________________________ _ 

10,215 10, 9f.9, 041 335 4,426,070 
13,578 18,194,653 21 24,802 
3,135 32, 012, 8~9 ---------- ---- - ---- --- ----Negotiated, complete _______________________ _ 

Negotiated, noncomplete ______________________ _ 
197,383 236,029, :<50 135 7,951,482 
232,237 166,027,201 1,063 54,658,502 

--------------Total _______________________________________ _ 4.56,548 463,222,974 1,554 67,060,856 

I Number of actions include original contracts, modifications, amendments, and supplemental agree­
ments. 
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Summary of contract actions on basis of method of procurement and type of contract, 
fiscal year 1960 

Prime-Fixed price 

Number 
of Dollar value 

actions I 

Construction: 

Prime-Cost type 

Number 
of 

actions I 

Dollar value 

InterdcpartmentaL ___________________________ _ 
Advertised ____________________________________ _ 8 

1,122 
16 

156 

$52,368 
66,370,054 --------i- ---------$86:000 

Negotiated, complete __________________________ _ 1,698,548 8 2,362,871 
Negotiated, noncomplete ______________________ _ 7,645,236 83 121,170,039 

1,302 75,766,206 

Materials, supplies, and equipment for construc-
tion: 

Intracompany or interdepartmentaL___________ 18 332,287 
Government schedule__________________________ 11 4,426 
Advertised_____________________________________ 26 2,032,530 
Negotiated, complete___________________________ 53 487,171 
Negotiated, noncomplete_______________________ 60 352,728 

--------1------------1 Total_ _______________________________________ 168 3,209,142 
===1=====1 

Materials, supplies, and equipment other than 
construction: 

Intracompany or interdepartmentaL __________ _ 
Government schedule _________________________ _ 

1,695 128,927,892 
1,286 1,365,418 Advertised ____________________________________ _ 380 6,070,368 Negotiated, complete __________________________ _ 2,931 43,320,598 

Negotiated, noncomplete ______________________ _ 3,861 868,140,019 
--------1------------1 TotaL ______________________________________ _ 10,153 1,047,824,295 

:Services other than utility services: 
Intracompany or interdepartmentaL __________ _ 288 3,628,293 
Government schedule _________________________ _ 186 188,043 Ad vertised _________________________ -- _________ _ 114 984,441 
Negotiated, complete __________________________ _ 110 212,709 
Negotiated, noncompletlL _____________________ _ 637 3,207,504 

-------1------------1 Total _______________________________________ _ 1,335 8,220,990 
·Other negotiated, noncomplete: 

Architect-engineer _____________________________ _ 284 3,545,100 
990 25,074,653 
299 219,810,259 

Research and developmenL ___________________ _ 
Rents and utility services _____________________ _ 

======1==========1 
:Recapitulation: 

2,069 248,341,232 
1,483 1,557,887 
1,642 75,457,393 
3,110 45,719,026 

Intracompany or interdepartmentaL __________ _ 
Government schedule _________________________ _ 
Advertised ________________________ -_ -_________ _ 
Negotiated, complete __________________________ _ 
Negotiated, noncomplete ______________________ _ 6,227 1, 012, 375, 107 

-------1-----------1 Total _______________________________________ _ 14,531 1,383,450,645 

92 

11 

19 

123, 618, 910 

73,300 

9,500 
2,635,000 

2,717,800 

2,005 

3,737,496 

3,739,501 

62 55, 938, 517 

1 23,598 
8 35, 389, 818 

106 873, 396, 580 

177 

104 
639 

14 

964, 748,513 

17,467,848 
555,859,307 

1,716,723 

148 65,940,677 
--------2- ---------i09;598 

17 37,762,189 
882 1, 566, 056, 138 

1,049 I, 669, 868, 602 

1 Number of actions includes original contracts, modifications, amendments, and supplemental agre~ 
ments. ' 
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S um mary oj subcontract actions on basis of method of procurem,ent and type of 
contra ct , fiscal year 1960 

Sub- Fixed price Suh-Cost price 

Number Number 
of Dollar value of Dollar value 

actions I actions I 

Construction: Intcrdepartmen taL _ _ ___ ___________ __ _ _________ 21 $1,599 
Advertise(L___________ __________ ______ ________ 502 26.326, 139 
:\egoti ated, comple tc_ _ _____ ___________________ 3,225 8, 424,553 10 $2, 088, 5fl3 
Negotiated, noucomplete ___ __ __ ___ __ ______ _____ 499 782,370 14 1, 336,441 

-------1------------1 T otaL _ ___ ___ ___ ___ _ __ __ ___ __ ____ _ _ __ ___ ___ __ 4.347 35,534, 661 24 3,475, 004 

Materials, supplies, and equipment for construc-
tion: 

Intracompany or interdepartmentaL ________ __ 427 1,039,611 39 26,795 
Government schedule____ __ ______ _______ __ ____ _ 399 1, 029,149 
:\dvertised____ ___ __ _______ ____ ___ ____ ____ ____ __ 823 9,219,765 
).."egotiated, complete_ _ ________ __ ___ ___ __ _____ _ 13.377 40,055.535 7 2,311,770' 
:\egotiated, noncomplete______ ___ ___ __ ___ ______ 9,542 6, 502, 4GO 2S 5,931,150 

-------1------------1-------TotaL __ _____________________________________ 24, 568 57, 846,520 

Materials, supplies, and equipment other than con-
st.ruction: 

Intracompany or interdepartmentaL____ _______ 8, 165 7,639,543 
Government schedule____ ________________ ______ 13,923 18,156,136 
Advertised__________________ __ _______________ __ 1,524 17, 364,482 
Negotiated, complete_ _ _______________________ _ 187, 580 218, 990,306 
Negotiated, noncomplete_______________________ 233,811 147.177,629 

-------1-----------1 TotaL _______________________________________ 450,003 409.378,096 

======1==========1 
Services other than utility services: 

Intracompany or interdepartmentaL___________ 310 1,597, 368 
Government schedule__________________________ 196 401 , 819 
Advertised_____________________________________ 36 1,211,675 
Negotiated, complete_ _ _______________________ _ 1, 621 7, 467,882 
Negotiated, noncomplete_______________________ 6,060 12,823, 227 

-------1------------1 TotaL _______ ___ _________ ____________________ 8,223 23,501,971 
Other negotiated, noncomplete: 

Architect-engineer _ _ ___________________________ 65 1,044,221 
Research and development_____________________ 151 1, 386.533 
Rents and utility services______________________ 506 17,739,192 

======1==========1 
Recapitulation: 

Intracompany or interdepartmentaL__________ 8,925 10,341,416 
Government schedule__________________________ 14,518 19,587,104 
Advertised___________ _____________ _____________ 2.885 54,122,061 

74 8,319,715 

li5 1,190,605 
5 7,182 

90 5,470,834 
541 21 , 666,356 

811 28,334,977 

152 1,767, 417 
5 546 

69 3, 198, 462 
299 8,531,334 

525 

31 
286 

6 

13,497,759' 

5,167,773 
18,694,023 

282,012 

366 2, 984, 817 
10 7,728 

Negotiated, complete_ _ ________ ________________ 205.903 274. 938,276 176 13,069,629 
Negotiated, noncomplete_______________________ 255,632 187, 442,337 1,205 61,709,089 

-------1------------1-------TotaL _ _______ _______________________________ 437,863 546, 431,194 1,757 77,771,263 

1 Number of actions includes original contracts, modifications, amendments, and supplemental agree­
ments. 



APPENDIX F 

INFORMATION RELATING TO NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION CONTRACTS 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION, 

Mr. COLIN F. STAM, 

OFFICE OF THE ADMINISTRATOR, 
Washington, D.C., February 24, 1961. 

Chiej oj Staff, Joint Committee on Internal Revenue Taxation, I-Iouse 
Office Building, liVashington, D.C. 

DEAR MR. STAM: This responds to your letter of February 10, 
1961, request.ing certain information on NASA procurement and to 
the understandings reached at a conference between members of 
your staff and representatives of this agency on February 17, 1961. 
The paragraph references below relate to those of your February 10 
letter. 
1. Reference paragraph 2 

(a) Method oj placement.-These data are provided in atta,chment 
1. The data for fiscal year 1959 are estimated in part; it is believed 
that the estimates do not vary from the actual data by more than 10 
percent. 

(b) Compensation arrangement.-These data are provided in at­
tachment 2. The data for fiscal year 1959 and 1960 are estimated in 
part; it is believed that the estimates do not vary from the actual 
data by more than 10 percent. 

(c) Types oj products and services.-In accordance with its mission, 
virtually all of NASA's procurement is for research and development, 
or for property or services in snpport of research and developlnent, ' 
with respect to aeronautical and space act.ivities. In the first 6 
months of fiscal yeH,r 1961, 83 percent of NASA's t.otal procw'ement 
was funded from its "Research and developluent" appropriation, 15 
percent fr0111 a "Construction and equipment" appropriation, and 
2 percent from its "Salaries and expenses" apPlopriation. 

(d) Data on subcontracts.-As explained to members of your staff, 
these data are not available . 

. 2. Rejerence paragraph 3 
(a) Products or services proC'ured i'n given year which are substan­

tially different jrom these procured 1'n previous years.-The types of 
products and services procured by NASA hn ve not changed since its 
inception October 1, 1958. 

(b) Absence oj prior production experience and cost data.--Since 
most of NASA's procurement is for research and development, there 
is relatively little experience data. available. It is for t.his rcnson t.hn.t 
most of NASA's procurement dollul's are placed under cost-plus­
fixed-fee contracts. 
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3. Reference paragraph .4 
(a) Profit experience of contractors.-Most of the major contracts 

placed by NASA since its establishment, are still active. Conse­
quently, profit experience data are not yet available. 

(b) Fees paid on cost-plus-fixed1ee contracts.-Present procurement 
law (10 U.S.C. 2306(d), governing NASA, limits the fee for performing 
a cost-plus-fixed-fee contract for experimental, developmental, or re­
search work to not more than 15 percent of the estimated cost of the 
contract, not including the fee. For architectural or engineering 
services for a public work or utility, the fee is limited to not more than 
6 percent of the estimated cost of that work or project, not including 
the fee. The fee for performing any other cost-plus-fixed-fee contract· 
may not be more than 10 percent of the estimated cost of the contract, 
not including the fee. Experience has revealed that, for the most, 
part, cost-plus-fixed-fee contracts can be negotiated with fixed fees 
below the maximum established by law. The National Aeronautics 
and Space Administration, therefore, requires approval by the Admin­
istrator for any fixed fee of any cost type contract for experimental, 
developmental, or research work in excess of 10 percent of the esti­
mated costs, exclusive of fee, and for any other type of cost-plus­
fi~ed-fee contract, other than for architectural or engineering services, 
in excess of 7 percent. 

Attachment 3 provides actual data on fees paid by NASA on cost­
plus-fixed-fee contracts. As indicated, these data cover all active 
NASA contracts on which actions of $25,000 or more were accom­
plished during the first 6 months of fiscal year 1961. 

(c) Overruns and underruns oj estimated costs.-As stated above, 
most of the major contracts placed by NASA are still active. There­
fore, data on overruns and underruns are not yet available. 

Please advise us if we can be of further assistance in this matter. 
Sincerely yours, 

JAMES P. GLEASON, 
Assistant Administrator for Congressional Relations. 
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ATTACHMENT 1 

NASA prime contract procurement actions-Method of placement-Direct awards 
to business under formally advertised and negotiated contracts,l Jan. 1, 1959-Dec. 
31, 1960 

OBLIGATIONS 

I 
Fiscal year 1959, Fiscal year 1960 Fiscal year 1961, 
Jan. I-June 30 July I-Dec. 31 

Amount Percent Amount Percent Amount Percent 
of total of total of total 
--------------------

Millions Millions Millions Formallyadvertised ______________________ $16.9 26 $27.6 18 $21.3 14 N egotiated ________________________________ 49.2 74 128.7 82 133.7 86 
------------------------TotaL ______________________________ 66.1 100 156.3 100 155.0 100 

NUMBER OF CONTRACTS 

Fiscal year 1959, Fiscal year 1960 Fiscal year 1961, 
Jan. I-June 30 July I-Dec. 31 

Number Percent Numbp.r Percent Number Percent 
of total of total of total 
--------------------

Formallyadvertised ______________________ 429 66 1;203 63 2,137 61 N egotiated ________________________________ 225 34 701 37 1,377 39 
------------------------TotaL ______________________________ 654 100 1,904 100 3,514 100 

1 Includes all direct awards to business except actions placed under General Services Administration con­
tracts, and purchases and contracts of $2,500 or less. Excludes intragovernmental procurement. 

ATTACHMENT 2 

NASA prime contract procurement actions-Compensation arrangement direct 
awards to business according to pricing provision,! Jan. 1, 1959-Dec. 31, 1960 

OBLIGA TIONS 

Fiscal year 1959, 
Jan. I-June 30 

Fiscal year 1960 Fiscal year 1961, 
July I-Dec. 31 

Amount Percent Am'ount Percent Amount Percent 
of total of total of total 

---------------1'------------------------
Fixed price: Firm _________________________________ 

Redeterminable _______________________ 
Incenti ve ______________________ -- - ____ 

Total fixed price ___________________ _ 

Cost reimbursement: Cost (no fee) _________________________ _ 
Cost plus fixed fee ___________________ _ 
Time and materials __________________ _ 

Total, cost reimbursemenL ________ _ 
Total ______________________________ _ 

See footnotes at end of table, p. 136. 

Millions 
$24.0 
(2) 
(2) 

24.0 

2.4 
39.7 

(2) 

42.1 

66.1 

36 
(2) 
(2) 

36 

4 
60 

(2) 

64 

100 

Millions 
$37.3 
(2) 
(2) 

37.3 

.2 
118.8 
(2) 

119.0 

156.3 

24 
(2) 
(2) 

24 

(3) 
76 

(2) 

76 

100 

Millions 
$31.8 

.8 

.1 

32.7 

.1 
120.0 

2.2 

122.3 

155.0 

(3) 
(3) 

(3) 

21 

21 

78 
1 

79 

100 
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N AS.l prime contract procu rcmen t actions- Compensation arrangement direct awards 
to business according to pricing provision,! Jan. 1, 1959-Dec. 31, 196o-Continued 

NUl\IBER OF OO:-..rTRAOTS 

Fiscal year 1959, 
Jan. I-June 30 

Fiscal ycar 19GO Fiscal year 1961, 
July I- D ec. 31 

Number Percent Number Percent Number Percent 
of total of total of total 

---------------1------------------
Fixe<!. price: f IrllL _ ______________ ________________ _ G09 93 I, iG9 93 3,321 95 Redeterminablc __ ____ ____ ___________ _ _ 

I nccnii ve ___ __ ___ ________ ____________ _ (2) (2) (2) (2) 8 (3) 
(2) (2) (2) (2) 1 (3) 

------------------------Total, fixcd pricl' __________________ _ G09 93 I, iG9 93 3,330 95 
- - - - ---- ------------= 

Oost rl'imbursement: Oost (no fec) __ _____________________ __ _ 
Oost plus fixed fce _____ __________ ____ _ 

12 2 39 2 3 (3) 
33 5 9G 5 IGG 

Time and materials __ ____________ ____ _ (2) (2) (2) (2) 15 (3) 
---- ---- -----------' ----

Total, cost reimbursement. ________ _ 45 135 184 

TotaL _________ _____ __ _____________ _ G54 100 1,904 100 3,514 100 

1 Includes all dirl'ct awards to business except actions placed under General Services Administration 
contracts, and purchases and con tracts of $2,500 or less. Excludes intragovernmental procurcment. 

2 Data not available but magnitudc of no significance. 
3 Less than Yz of 1 percent. 

ATTACHMENT 3 

NA SA prime contract procurement actions-Fees paid on cost-plus-fixed-jee con­
tracts (contracts on which actions oj $25,000 and over were accomplished .July 1, 
1960-Dec. 31, 1960) 

Contracts Estimated contract cost 
Average 

Percentage Fees percent· 
fee Percent Oumu- Percent Oumu- age fee 

Number of total lative Amount of total lative 
percent percent 

---- ----
2-2.99 __________ 1 1 1 $1,052,050 $47,015,375 11 11 2.23 
3-3.99 __________ 2 2 3 2,360,749 73,957,750 17 28 3.19 
4-4.99 __________ 6 5 8 278,635 5,851, 646 1 29 4.76 
5-5.99 __________ 13 12 20 501,137 9,268,343 2 31 5.40 
6-6.99 __________ 47 41 61 18,483,544 283, 412, 589 63 94 6.52 
7-7.99 __________ 32 29 90 1,207,424 16,431,743 4 98 7.34 
8-8.99 __________ 9 8 98 671, 583 8,130,320 2 100 8.26 
9-9.99 __________ 2 2 100 16,975 179,755 (I) ---------- 9.44 

-------- --------
TotaL __ 112 100 ---------- 24,572,097 444,247,521 100 ---------- 5.53 

1 Less than Yz of 1 percent. 



APPENDIX G 

INFORMATION RELATING TO GENERAL SERVICES ADMINISTRATION 
CONTRACTS 

GENERAL SERVICES ADlVlINISTRATION, 
Washington, D.C., Alareh 29, 1961. 

Mr. COLIN F. STAM, 
Chiej oj Staff, 
Joint Committee on Internal Revenue Taxation, 
Congress oj the United States, Washington, D.C. 

DEAR 11R. STAM: Reference is made to your letter of February 10, 
1961, in which you requested certain data with respect to contracts 
placed by General Services Administration which were subject to the 
Renegotiation Act of 1951. Attached is a tabulation sheet covering 
the fiscal years of 1956 to 1960, inclusive, embodying the information 
which the records of this agency disclose. All contracts mentioned 
in the tabulation sheet are renegotiable contracts. 

Your attention is invited to the fiscal years of 1956 and 1957. The 
data available for 1956 are fragmentary. In order for this information 
to be completed a considerable research into contract records would 
be required, entailing a rather long period of time for completion. 
The data available for 1957 are comparatively accurate, except for 
a few contracts made in our regional offices, the records of which are 
incomplete. However, the number of contracts and dollar awards 
made in these offices account for only a minor proportion of the total. 
The data for the fiscal years of 1958, 1959, and 1960 are reasonably 
complete. Amounts relating to contracts for less than $10,000 are' 
not included because such information is not available. (Under the 
policy of the Renegotiation Board, only contracts in excess of $10,000 
are required to be reported monthly.) Similarly, since no records 
have been maintained with respect to renegotiable subcontracts, no 
information is being furnished with respect thereto. 

The seven beneficiation contracts described in the attached tabula­
tion sheet were substantially different from those involved in prior 
contracting but the knowledge of the end-product value and the 
value of the material to be upgraded narrowed the pricing area to a 
reasonably accurate limitation. In addition, 8 of the 11 fisc:tl yenr 
1959 strategic material contracts, totaling $439,000, covered diamond 
dies and were different from previous purchases. However, GSA had 
competition plus knowledge of prices paid by commercial users. 
Because of these factors we believc that substantiall v accurnte initill1 
pricing was obtained in spite of the absence of prior production ex­
perience and cost data. Other contrncts than those 1l1entioned here 
were for items like those bought in the past, and in the ense of nego­
tiated schedule contracts, full confidential data are obtained from each 
supplier as to the pricing. 

137 



138 REPORT ON THE RENEGOTIATION ACT OF 1951 

Thc reason for having recommended in our letter of January 19, 
1961 that the R enegotiation Act be continued in its present form, is 
that 'we believe it to be in the Government's best interest for many 
contrncts to be subject to renegotiation to assure that excessive over­
charges arc not made. However, it should be pointed out that the 
act's impact on GSA's buying for its own account is comparatively 
slight. 

'Ve believe our knowledge of past procurement and careful checks 
of bidders ' confidential data afford adequate ~afeguards against over­
pricing, but the ex'istence of the Renegotiation Act operate3 as a deter­
rent against sharp practices on a contractor';:, part , and also will permit 
relief in the cases where our analysis of the price si tuation proves to be 
inadequate. 

This agency, with one exception, has had no occasion to delve into 
the question of profits earned by the various Government contractors 
described in the attached tabulation sheet. In that instance, investi­
gation made by the General Accounting Office disclosed that overall 
net profit was not excessive, amounting to 4.8 percent of the total pur­
chases made, almost all of which represented renegotiable sales. With 
respect to cost-plus-fixed-fee contracts and other contracts in which 
estimated costs are employed in pricing, which are rarely used by 
GSA, the overall limitation specified in each such contract cannot be 
exceeded unless authorized in writing by the contracting officer and 
provided money therefor can be allocated. Costs are kept in line 
through periodic audits of contractors' records. 

In the event additional information is desired, please advise and we 
will be glad to comply with your request. 

Sincerely yours, 
JOHN L. MOORE, Administrator. 

Enclosure. 
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APPENDIX H 

VIKSO~-TRAi\nIELL AND l\IERCHANT 1fARINE ACT PROFIT 
LIl\IITATION PROVISIONS 

There are set forth below excerpts containing the pertinent profit 
limitation provisions of the Vinson-Tranlmell Act which are now sus­
pended by section 102(e) of the Renegotiation Act of 1951. 
.'§ 2382. Aircraft: contract requirements. 

"(a) The Secretary of a military department may not contract for the 
manufacture of all or part of any complete aircraft, unless the contractor 
agrees-

"(1) to report under oath to the Secretary, when the contract is 
completed, as prescribed in subsection (b); 

"(2) to pay any excess profit into the Treasury; 
"(3) to make no division of any contract or subcontract for the same 

article for the purpose of evading this section; 
"(4) that the books and manufacturing spaces of its plant, affiliates, 

and divisions may at any time be audited and inspected, respectively, 
by any person designated by the Secretary of the military department 
concerned, the Secretary of the Treasury, or an authorized committee 
of Congress; and 

"(5) to make no subcontract unless the subcontractor agrees to the 
conditions set forth in this subsection. 

et(b) The report required under subsection (a) (1) shall be in the form 
prescribed by the Secretary of the military department concerned. It shall 
state the total contract price, the cost of performing the contract, the net 
profit or loss, and the percentage of the contract price that is net profit or 
loss. A copy shall be sent to the Secretary of the Treasury to be considered 
with the Federal income tax returns of the contractor. 

"(c) For the purposes of this section, "excess profit" means so much of the 
profits as the Secretary of the Treasury determines to be greater than 12 
percent of the total contract price for contracts covered by this section and 
completed by a contractor or subcontractor within the taxable year. The 
method of computing excess profits shall be determined by the Secretary of 
the Treasury in agreement with the Secretary of the military department 
concerned. It shall be made available to the public. 

"(d) "When an excess profit is found owing, the Secretary of the Treasury 
shall allow credit for any Federal income taxes paid or to be paid on the 
excess profit. If a contractor or subcontractor has a net loss, or a net profit 
of less than 12 percent, on the aggregate of contracts or subcontracts covered 
by this section and completed in a taxable year, the deficiency shall be al­
lowed as a credit against any excess profit for the next succeeding four taxable 
years. 

"(e) When paid into the Treasury, an excess profit becomes the property 
of the United States. The surety under the contract is not liable for its 
payment. 

H(f) This section applies to any division of a contract or subcontract 
covered by this section. 

U(g) This section does not apply to--
"(1) a contract or subcontract for scientific equipment for communi­

cations, target detection, navigation, or fire control if the Secretary of 
the military department concerned designates the contract or sub­
contract for exemption i or 

HI 
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"(2) a contract or subcontract, or division thereof, if the amount 
involved is $10,000 or less. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 136.) 

* * * * * * * 
"§ 7300. Contracts for construction: profit limitation 

"(a) The Secretary of the Navy may not contract for the construction or 
manufacture of all or part of any complete naval vessel, unless the contractor 
agrees-

"(1) to r.:::port under oath to the Secretary, when the contract is 
completed, as prescribed in subsection (b); 

"(2) to pay any excess profit into the Treasury; 
"(3) to make no division of any contract or subcontract for the same 

article for the purpose of evading this section; 
"(4) that the books and manufacturing spaces of its plant, affiliates, 

and divisions may at any time be audited and inspected, respectively, 
by any person designated by the Secretary of the Navy, the Secretary of 
the Treasury, or an authorized committee of Congress; and . 

"(5) to make no subcontract unless the subcontractor agrees to the 
conditions set forth in this subsection. 

"(b) The report required under subsection (a) (1) shall be in the form 
prescribed by the Secretary of the Navy. It shall state the total contract 
price, the cost of performing the contract, the net profit or loss, and the 
percentage of the contract price that is net profit or loss. A copy shall be 
sent to the Secretary of the Treasury to be considered with the Federal 
income tax returns of the contractor. 

"(c) For the purposes of this section, "excess profit" means so much of the 
profits as the Secretary of the Treasury determines to be greater than 10 
percent of the total contract price for contracts covered by this section and 
completed by a contractor or a subcontractor within the taxable year. The 
method of computing excess profits shall be determined by the Secretary of 
the Treasury in agreement with the Secretary of the Navy. It shall be made 
available to the public. 

"(d) When an excess profit is found owing, the Secretary of the Treasury 
shall allow credit for any Federal income taxes paid or to be paid on the 
excess profit. If a contractor or subcontractor has a net loss on the aggregate 
of contracts or subcontracts covered by this section and completed in a taxable 
year, the deficiency shall be allowed as a credit against any excess profit for 
the next taxable year. 

"(e) When paid into the Treasury, an excess profit becomes the property 
of the United States. The surety under the contract is not liable for its 
payment. 

"(f) This section applies to any division of a contract or subcontract 
covered by this section. 

"(g) This section does not apply to-
"(1) a contract or subcontract for scientific equipment for communi­

cations, target detection, navigation, or fire control if the Secretary of 
the Navy designates the contract or subcontract for exemption; or 

"(2) a contract or subcontract, or division thereof, if the amount 
involved is $10,000 or less. Aug. 10, 1956, c. 1041, 70A Stat. 450." 

The following excerpt is the profit lim.itation provision of the 
Merchant Marine Act which is now suspended by section 102(e) of 
the Renegotiation Act of 1951. 

§ 1155. Eligible shipyards; materials; conditions of contracts-Limitation to 
American shipyards; American materials; ability of bidders; filing 
bids and data 

* * * * * * * 
Conditions of contracts; reports as to costs and net profits; limitation on profit; payment to Secretary 

of excess profit; subdivision of contracts; inspection of records and premises; contracts for scientific 
equipment 

(b) No contract shall be made for the construction of any vessel under 
this chapter unless the shipbuilder shall agree (1) to make a report under 
oath to the Secretary of Commerce upon completion of the contract, setting 
forth in the form prescribed by the Secretary the total contract price, the 
total cost of performing the contract, the amount of the shipbuilder's over-
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head charged to such cost, the net profits and the percentage such net profit 
bears to the contract price, and such other information as the Secretary 
shall prescribe; (2) to pay to the Secretary profit, as hereinafter provided 
shall be determined by the Secretary, in excess of 10 per centum of the total 
contract prices of such contracts within the scope of this section as are 
completed by the particular contracting party within the income taxable 
year, such amount to become the property of the United States, but the 
surety under such contracts shall not be liable for the payment of such excess 
profit: Provided, That if there is a net loss on all such contracts or subcon­
tracts completed by the particular contractor or subcontractor within any 
income taxable year, such net loss shall be allowed as a credit in determining 
the excess profit, if any, for the next succeeding income taxable year: Pro­
vided, That, if such amount is not voluntarily paid, the Secretary shall 
determine the amount of such excess profit and collect it in the same manner 
that other debts due the United States may be collected; (3) to make no 
subdivisions of any contract or subcontract for the same article or articles 
for the purpose of evading the provisions of this chapter, and any subdivision 
of any contract or subcontract involving an amount in excess of $10,000 
shall be subject to the conditions herein prescribed; (4) that the books, files, 
and all other records of the shipbuilder, or any holding, subsidiary, affiliated, 
or associated company, shall at all times be subject to inspection and audit 
by any person designated by the Secretary, and the premises, including ships 
under construction, of the shipbuilder, shall at all reasonable times be sub­
ject to inspection by the agents of the Secretary; and (5) to make no sub­
contract unless the subcontractor agrees to the foregoing conditions: Pro­
vided, That this section shall not apply to contracts or subcontracts for 
scientific equipment used for communication and navigation as may be so 
designated by the Secretary, nor to contracts or other arrangements entered 
into under this subchapter by the terms of which the United States under­
takes to pay only for national-defense features, and the Secretary shall report 
annually to Congress the names of such contractors and subcontractors 
affected by this provision, together with the applicable contracts and the 
amounts thereof. 





APPENDIX I 

CERTAIN NONSTATUTORY PROFIT LIMITATION PROVISIONS 

The following are excerpts from certain nonstatutory profit limita­
tion provisions which are discussed in section 7-B. 

1. EXCERPT FROM ARTICLE III OF THE SPECIAL PROVISIONS OF THE 
PRO FORMA CONTRACT FOR THE CONSTRUCTION OF SHIPS, FEDERAL 
MARITIME BOARD, MAY 31,1960 

"ARTICLE III. * * * 
"5. Limitation on Total Payments under this Article III and Article 

18 oj the General Provisions: 
"(a) Notwithstanding any other provisions of this Contract, if the 

total of the amounts to be paid to the Contractor under this Article III 
and under paragraph (b) of Article 18 of the General Provisions when 
added to the total payments to be made to the Contractor under this 
Contract (excluding the paynlents under this Article III and under 
paragraph (b) of Article 18 of the General Provisions) would result 
in the paynlent to the Contractor of profit in excess of ten per cent 
(10%) of the Contract Price under this Contract, as said Contract 
Price is adjusted pursuant to the provisions of this Contract, to the 
extent that such profit in excess of ten per cent (10%) would be due 
to payments to the Contractor pursuant to this Article III and para­
graph (b) of Article 18 of the General Provisions, the payments to be 
made to the Contractor pursuant to this Article III and paragraph (b) 
of Article 18 shall be reduced by the sum of such excess. 

"(b) The profit of the Contract for the purposes of paragraph (a). 
above shall be determined in accordance with the 'Regulations Pre­
scribing Method of Determining Profit, as revised by the Federal 
Maritime Board and Maritime Administration, U.S. Department of 
Commerce-July 21, 1952 and amendments thereto through August 
12, 1954 and such further amendments thereto prior to the date of 
opening bids pursuant to which this Contract was amended', pro­
vided, however, in the determination of such profit only this Contract 
shall be considered." 

2. PARAGRAPH (e) OF ARTICLE 6 OF THE NAVY CONTRACT FOR THE 
CONSTRUCTION OF SHIPS 

"The Contracting Officer may deny, in whole or in part, any up­
ward adjustment in the contract price required under this Article if 
the Contracting Officer finds that such adjustment is not required, in 
whole or in part, to enable the Contractor to earn a fair and reasonable 
profit under this contract." 

145 
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3. AUTI CLE :37 OF PROPOSED REVISION OF 1L-\.STER LUl\Ip-SUM REPAIR 
COXTRACT FOR THE REPAIR, ALTERATION, CO~VERSIO~, RECON­
V ERSIOX on. AD DITIOKS TO VESSELS-U)."ITED STATES DEPART:\1ENT 

OF CO:\DIERCE, ~L-\'RITIl\IE ADl\IINISTRATIOK-DIVISION OF SHIP 

R EPAIR A~D ~L\.IKTENANCE JULY, 1960 

"ARTICLE 37. Recapture of Excess Profits. 
"(a) I n the event any work is to be awarded subject to the provi­

sions of this Article 37, the Invitation Notice and the job order shall 
so provide and t.he Contractor agrees, as to the job order covering such 
work: 

It (i) To make a report at the end of the Contractor's income 
taxable year under oath to the Administration upon the comple­
tion of all work awarded subject to the provisions of this Article 37 
of this or any other :NIARAD LUMPSUMREP Contract, setting 
forth in the form prescribed by the Administration the total 
contract price of such work, the total cost of performing such 
work, the amount of the Contractor's overhead charged to such 
cost, the net profit and the percentage such net profit bears to 
said Contract price and such other information as the Adminis­
tration shall prescribe; 

"(ii) To pay to the Administration profit, as shall be deter­
nlined by the Administration, in excess of ten percent (10%) of 
the total Contract price covering work subject to the provisions 
of this Article 37 as above provided or work under subcontracts 
for work subject to provisions substantially the same as set out 
in this Article 37 under this or other lump sum ship repair con­
tracts of the Administration, as is completed by the Contractor 
within the income taxable year, which such amount or amounts 
shall becOlne the sole property of the United States; provided, 
however, if there is a net loss on all such contracts and subcon­
tracts completed by the Contractor within any income taxable 
year, such net loss shall be allowed as a credit in determining the 
excess profit, if any, for the next succeeding income taxable year, 
provided further, that if such amount is not voluntarily paid, 
the Administration shall determine the amount of such excess 
profit and collect it in the same manner that other debts due the 
United States may be collected; 

It (iii) That the books, files and all other records of the Con­
tractor, or any holding, sJ.bsidiary, affiliated, or associated com­
pany, shall at all times be subject to nspection and audit by any 
person designated by the Administration, and the premises of 
the Contractor, shall at all times be subject to inspection by 
representatives of the Administration. 

It(iv) That the amount of profit derived by the Contractor 
from the performance o~ the work covered hereby shall be deter­
mined by the Administration in accordance with the "Regulations 
Prescribing Method of Determining Profit, as Revised by the 
Federal Maritime Board and Maritime Administration, U.S. 
Department of Comnlerce-July 21, 1952" and amendments 
thereto. 

It(v) To make no subdivision of any contract or subcontract 
for the same article or articles for the purpose of evading the 
provisions of this Article 37. 
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"(vi) To pay the Administration as damages, in event the Con­
tractor fails to secure in a su bcon tract the agreeInen ts provided in 
paragraph (b) of this Article 37, the excess profit of the subcon­
tractor in the event such excess profit is not paid to the Adminis­
tration by the subcontractor, but in the event the Administration 
is unable to determine such excess profit by reason of the refusal 
of the subcontractor to permit an audit or in the event the 
onlission from the subcontract of the agreement set out in sub­
paragraph (v) of paragraph (b) of this Article 37 precludes sub­
contracts for the same article or articles as therein provided 
being deemed a single subcontract, to pay to the Administration, 
as liquidated damages and not as a penalty, a sum equal to 
fifteen per cent (15%) of such subcontract price, or a sum equal 
to fifteen per cent (15%) of the aggregate prices of such sub­
contracts for the same article or articles, as the case may be, and 
such damages or liquidated damages paid to the Administration 
pursuant to this subparagraph shall not be considered as an 
allowable item of cost for the purpose of determining profit 
pursuant to the provisions of this Article 37. 

"(b) The Contractor further agrees that he will include in all of 
his subcontracts for work or material required for a job order subject 
to the provisions of this Article 37, the subcontractor's agreement: 

"(i) To make, in the event that subcontract is for an amount in 
excess of Ten Thousand Dollars ($10,000.00), a report under oath 
to the Administration upon completion of the subcontract, setting 
forth in the form prescribed by the Administration the total 
subcontract price, the total cost of the subcontract, the amount 
of the subcontractor's overhead charged to such cost, the net 
profit and the percentage such net profit bears to the subcontract 
price, and such other information as the Adnlinistration shall 
prescribe. 

"(ii) To pay, in the event the subcontract is for an amount in 
excess of Ten Thousand Dollars ($10,000.00), to the Administra­
tion profit, as determined by the Administration, in excess of ten, 
per cent (10%) of the total of the contract prices of all contracts 
and subcontracts of the subcontractor subject to these provisions 
as are completed by the subcontractor within the income taxable 
year, which such amount or amounts shall become the sole prop­
erty of the United States; provided, however, that if there is a 
net loss on all such contracts and subcontracts as completed by 
the subcontractor within any income taxable year such net loss 
shall be allowed as a credit in determining the excess profit, if 
any, for the next succeeding income taxable year; provided, 
further, that if such amount is not voluntarily paid the Adminis­
tration shall determine the amount of such excess profit and 
collect it in the same manner that other debts due the United 
States may be collected. 

"(iii) That in the event the subcontract is for an amount in 
excess of Ten Thousand Dollars ($10,000.00), the books, files, 
and all other records of the subcontractor, or l1ny holding sub­
sidiary, l1ffiliated, or associated company, shall at all times be 
subject to inspection and audit by any person designated by the 
Administration, and the premises of the subcontractor shall at 
all times be subject to inspection by the represen t,atives of the 
Administration. 
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"(iv) That the amount of profit derived by the subcontractor 
from the performance of the work covered thereby shall be 
determined by the Adnlinistration in accordance with its "Regu­
lations Prescribing :~dethod of Determining Profit as Revised by 
the Federal 11aritime Board and Adnlinistration July 21, 1952," 
including amendments thereto. 

"(v) That all of its subcontracts with the Contractor for the 
same article or articles, as defined in said Regulations, subject to 
the provisions of this Article 37, shall be deemed to be a single 
subcontract for the purposes of its agreement to pay excess profit. 

" (vi) To make no subdivision of any of its subeontracts with 
its subcontractors for the same Al'tiele or Articles for the purpose 
of evading the provisions of this Article 37. 

"(vii) To pay to the Administration as dmnages, in the event 
it fnils to secure in a subcontract with its subcontractor, the 
agreements provided for in subparagraph (viii) of this paragraph 
(b) of this Artiele 37, the excess profit of such subcontractor in 
the event such excess profit is not paid to the Administration by 
the subcontractor, but in the event the Administration is unable to 
determine such excess profit by reason of the refusal of such sub­
contractor to permit an audit, or in the event the omission from 
such subcontract of the agreement set out in subparagraph (v) of 
this paragraph (b) preeludes subcontracts with its subcontractor 
for the same Artiele or Artieles being deeIned a single subcon­
tract, to pay to the Administration , as liquidated damages and 
not as a penalty, a sum equal to fifteen per cent (15%) of such 
subcontract price or a sunl equal to fifteen per eent (15%) of the 
aggregate prices of such subcontracts for the same Article or 
Articles, as the case nlay be, and such damages or liquidated 
damages paid to the Adlninistration pursuant to this subpara­
graph shall not be considered as an allowable item of cost for the 
purpose of deterIllining profit pursuant to the provisions of this 
Article. 

"(viii) To include in all of its subcontracts with its subcon­
tractors for service or material required in the performance of 
the subcontract work, agreements in the same form as set out 
herein. 

" (c) The provisions of this Article 37 shall not apply to subcon­
tracts for such scientific equipment used for communication and navi­
gation as may be so designated by the Administration. 

"(d) The provisions of this Article 37 are included as a matter of 
Contract determination and their inclusion is not required by the 
Merchant Marine Act of 1936 as amended." 



APPENDIXJ 

RENEGOTIATION ACT OF 1951 AS AMENDED 
TO DATE 

[Public Law 9, 82d Cong., approved 11arch 23, 1951, as amended by 
Public Law 764, 83d Cong., approved September 1, 1954, Public 
Law 216, 84th Cong., approved August 3, 1955, Public Law 870, 
84th Cong., approved August 1, 1956, Public Law 85-930, 85th 
Cong., approyed September 6, 1958, and Public Law 86-89, 86th 
Cong., approved July 13, 1959] 

To provide for the renegotiat.ion of contracts, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Oongress assembled, That this Act may be cited 
as the "Renegotiation Act of 1951". 

TITLE I-RENEGOTIATION OF CONTRACTS 

SEC. 101. DECLARATION OF POLICY. 
It is hereby recongized and declared that the Congress has made 

available for the execution of the national defense program extensive 
funds, by appropriation and otherwise, for the procurement of prop­
erty, processes, and services, and the construction of facilities neces­
sary for the national defense; that sound execution of the national 
defense program requires the elimination of excessive profits from 
contracts made with the United States, and from related subcontracts: 
in the course of said program; and that the considered policy of the 
Congress, in the interests of the national defense and the general 
welfare of the Nation, requires that such excessive profits be eliminated 
as provided in this title. 
SEC. 102. CONTRACTS SUBJECT TO RENEGOTIATION. 

(a) IN GENERAL.-The provisions of this title shall be applicable 
(1) to all contracts with the Departments specifically named in section 
103(a), and related subcontracts, to the extent of the amounts received 
or accrued by a contractor or subcontractor on or after the first day 
of January 1951, whether such contracts or subcontracts were made 
on, before, or after such first day, and (2) to all contracts with the 
Departments designated by the President under section 103(a), and 
related subcontracts, to the extent of the amounts received or accrued 
by a 'contractor or subcontractor on or after the first day of the first 
month beginning after the date of such designation, whether such 
contracts or subcontracts were made on, before, or after such first day.1 

(b) PERFORMANCE PRIOR TO JULY 1, 1950.- Notwithstanding the 
provisions of subsection (a), the provisions of this title shall not 
apply to contracts with the Departments, or related subcontracts, to 
the extent of the anlounts received or accrued by a contractor or sub-

I Pub. Law 870, 84th Cong., approved August I, 1956, struck out at this point "; but provisions,of this 
title shall not be applicahle to receipts or accruals attributable to performance, under contracts, or sub­
contracts, after December 31, 1956". Thc last date was chan~ed from "1953" to "1954" by Pub. Law 764, 
83d Cong., approved September 1, 1954, and changed to "1956" by Pub. Law 216, 84th Cong., approved 
August 3, 1955. 
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contractor on or after the 1st day of January 1951, which fire attribut­
able to performance, under such contracts or subcontracts, prior to 
July I, 1950. This subsection shall have. no application in t.he case 
of contracts, or related subcontracts, whlCh, but for subsectlOn (c), 
would be subject to the Renegotiation Act of 1948. 

(c) TERMINATION.-
(1) Lv. GENERAL.-Thelrovisions of this title shall apply only 

with respect to receipts an accruals, under contracts with the De­
partments and related subcontracts, which are determined under 
regulations prescribed by the Board to be reasonably attributable 
to performa.nce prior to the close of the termination date. Not­
withstanding the method of accounting employed by the contractor 
or subcontractor in keeping his records, receipts or accruals deter­
mined to be so attributable, even if received or accrued after the 
termination date, shall be considered as hav£ng been received or 
accrued not later than the termination date. For the purposes of 
this title, the term "termination date" means June 30, 1962. 

(2) TERMINATION OF STATUS AS DEPARTMENT.-lVhen the status 
of any agency of the Government as a Department within the 
meaning of section 103(a) is terminated, the provisions of this 
title shall apply only with respect to receipts and accruals, under 
contracts with such agency and related subcontracts, which are 
determined under regulations prescribed by the Board to be rea­
sonably attributable to performance prior to the close of the status 
termination date. Notwithstanding the method of accounting 
employed by the contractor or subcontractor in keeping his rec­
ords, receipts or accruals determined to be so attl'ibuta,ble, even if 
received or accrued after the status termination date, shall be con­
sidered as having been received or accrued not later than the status 
termination date. For the purposes of this paragraph, the term 
"status termination date" means, with respect to any agency, the 
date on which the status of such agency as a Department within the 
meaning of section 103(a) is terminated. 2 

(d) RENEGOTIATION ACT OF 1948.-The Renegotiation Act of 1948 
shall not be applicable to any contract or subcontract to the extent 
of the amounts received or accrued by a contractor or subcontractor 
on or after the 1st day of January 1951, whether such contra~t or 
subcontract was made on, before, or after such first day. In the case 
of a fiscal year beginning in 1950 and ending in 1951, if a contractor 
or subcontractor has receipts or accruals prior to January 1,1951, from 
contracts or subcontracts subject to the Renegotiation Act of 1948, 
and also has receipts or accruals after December 31, 1950, to which 
the provisions of this title are applicable, the provisions of this title 
shall, notwithstanding subsection (a), apply to such receipts and 
accruals prior to January 1, 1951, if the Board and such con tractor 
or subcontractor agree to such application of this title; and in the ca~~ 
of such an agreement the provisions of the Renegotiation Act of 1948 
shall not apply to any of the receipts or accruals for such fiscal year. 

(e) SUSPENSION OF CERTAIN PROFIT LIl\lITATIONS.-Notwithstand­
ing any agreement to the contrary: the profit-limitation provisions 
of the Act of March 27, 1934 (48 Stat. 503, 505), as amended and 

2 Subsection (c) of section 102 was added by Pub. Law 870, 84th Cong., approved August 1, 1956, which 
also relettered former subsections (c) and (d) as (d) and (e), respectively. By Pub. Law 85-930, 85th Congo 
approved September 6, 1958, "June 30, 1959" was substituted in subsection (c)(1) for "December 31,1958". 
By Pub. Law 86--89, 86th Cong., approved July 13, 1959, "June 30,1959" was cbanged to "June 30, 1962". 
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supplemented, and of section 505(b) of the Merchant Marine Act, 
1936, as amended and supplemented (46 U.S.O. 1155(b)), shall not 
apply, in the case of such Act of l\1arch 27, 1934, to any contract or 
subcontract if any of the receipts or accruals therefrom are subject to 
this title or would be sub}ect to this title except for the provisions of 
section 106(e), and, in the case of the Merchant l\1arine Act, 1936, to 
any contract 01' subcontract entered into after December 31, 1950, if 
any of the receipts or accruals therefrom are subject to this title or 
would be sub}ect to this title except for the provisions of section 106(e).3 
SEC. 103. DEFINITIONS. 

For the purposes of this title-
(a) VEPARTMENT.-The term" Department" means the Department 

of Defense, the Department of the Army, the Department of the lVat'1j; 
the Department of the Air Force, the :J.laritime Administration, the Fed­
eral Maritime Board, the General Services Administration, the National 
Aeronautics and Space Administration, and the Atomic Energy Commis­
siun. Such term also includes any other agency of the Government 
exercising functions having a direct and immediate connection with the 
national defense which is designated by the President dun'ng a national 
emergency proclaimed by the Pres'ident, or declared by the Congress, after 
the date of the enactment of the Renegotiation Amendments Act of 1956; 
but such designation shaU cease to be in effect on the last day of the 
month during which such national emergency is terminated.4 

(b) SECRETARY.-The term "Secretary" means the Secretary of 
Defense, the Secretary of the Army, the Secretary of the Navy, the 
Secretary of the Air Force, the Secretary of Commerce (with respect 
to the J),laritime Administration), the Federal :J.laritime Board, the 
Administrator of General Services, the Administrator of the National 
Aeronautics and Space Administration, the Atomic Energy Oommis­
sion, and the head of any other agency of the Government which the 
President shall designate as a Department pursuant to subsection (a) 
of this section.5 

(c) BOARD.-The term "Board" means the Renegotiation Board. 
created by section 107(a) of this Act. 

(d) RENEGOTIATE AND RENEGOTIATION.-The terms "renegotiate" 
and "renegotiation" include a determination by agreement or order 
under this title of the amount of any excessive profits. 

(e) EXCESSIVE PROFITs.-The term "excessive profits" means the 
portion of the profits derived from contracts with the Departments 

2 Matter in italics in section 102(e) was added by Pub. Law 216, 84th Cong., approved August 3, 1955, 
as amended by Pub. Law 870, 84th Cong., appro,ed August I, 1956, and applies only to the extent of 
amounts received or accrued after December 31, 1953. Pub. Law 870 changed "section 106(a)(8)" to "sec­
tion 106(e)" with respect to fiscal years ending after June 30, 1956. 

t Section 103(a) was amended as shown by Pub. Law 870. 84th Cong., approved August I, 1956. The 
amendment, effective December 31, 1956, struck out the Department of Commerce, the Reconstruction 
Finance Corporation, the Canal Zone Government, the Panama Canal Company, the Housing and Home 
Finance Agency, and such other agencies of the Government as were designated by the President under 
the former subsection (a). Federal Civil Defense Administration, National Advisory Committee for Aer­
onautics, Tennessee Valley Authority. and U.S. Coast Guard were designated by Executive Order 10260, 
dated June 27, 1951; Defense Materials Procurement Agency, Bureau of Mines, and (United States) Geo­
logical Survey by Executive Order 10294, September 28,1951; Bonneville Power Administration by Exec­
utive Order 10299, October 31,1951; Bureau of Reclamation by Executive Order 10309, June 30,1952; and 
Federal Facilities Corporation by Executive Order 10567, September 29, 1954. Section 103(a) was further 
amended by Pub. Law 85-930, 85th Cong., approved September 0, 1958, which added "the National Aer­
onautics and Space Administration". 

6 Matter in italics in scction 103(b) was added by Pub. Law 870, 84th Cong., approved August I, 1956, 
which also changed "the Chairman of the Atomic Energy Commission" to "the Atomic Ener~y Com­
mission" and struck out the Board of Dircctors of the Reconstruction Finance Corporation: the Governor 
of the Canal Zone, the President of the Panama Canal Company, and tbe Housing aod dome Finance 
Administrator, all effective on December 31, 1956. Pub. Law 85-930, 85th Cong., approved September &, 
1958, added "the AdminL'Itrator of the National Aeronautics and Space Administration." 
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and subcontracts which is determined in accordance with this title to 
be excessiye. In determining excessi,~e profits favorable recognition 
must be given to the efficiency of the contractor or subcontractor, with 
particular regard to attaimnent of quantity anel quality production, 
reduction of costs, and economy in the use of materials, facilities, and 
manpower; anel in addition, there shall be taken into consideration 
the following factors: 

(1) Reasonableness of costs and profits, with particular regard 
to volume of production, normal earnings, and comparison of 
war and peacetilne products; 

(2) The net worth, with particular regard to the amount and 
source of public and private capital employed; 

(3) Extent of risk assumed, including the risk incident to 
reasonable pricing policies j 

(4) Nature and extent of contribution to the defense effort, 
including inventive and developmental contribution and coopera­
tion with the Government and other contractors in supplying 
technical assistance; 

(5) Character of business, including source and nature of 
materials, complexity of manufacturing technique, character and 
extent of suocontracting, and rate of turn-over; 

(6) Such other factors the consideration of which the public 
interest and fair and equitable dealing lllay require, which factors 
shall be published in the regulations of the Board from time to 
time as adopted. 

(f\ PROFITS DERIVED FROM CONTRACTS 'VITH THE DEPARTMENTS 
AND UBCONTRACTS.-The term "profits derived from contracts with 
the Departments and subcontracts" means the excess of the amount 
received or accrued under such contracts and subcontracts over the 
costs paid or incurred with respect thereto\.. and determined to be 
allocable thereto. All items estimated to be allO\yed as deductions 
and exclusions under chapter 1 of the Internal Revenue Code (exclud­
ing taxes measured by income) shall, to the extent allocable to such 
contracts and subcontracts, be allowed as items of cost, except that no 
amount shall be allowed as an item of cost by reason of the application 
of a carry-over or carry-back. Notwithstanding any other provision 
of this section, there shall be allowed as an item of cost in any fiscal 
year ending before December 31, 1956,6 subject to regulations of the 
Board, an amount equal to the excess, if any, of costs (computed 
without the application of this sentence) paid or incurred in the pre­
ceding fiscal year with respect to receipts or accruals subj ect to the 
provisions of this title over the amount of receipts or accruals subject 
to the provisions of this title which were received or accrued in such 
preceding fiscal year, but only to the extent that such excess did not 
result from gross inefficiency of the contractor or subcontractor. For 
the purposes of the preceding sentence, the term "preceding fiscal 
year" does not include any fiscal year ending prior to January 1, 1951. 
Costs shall be determined in accordance with the method of accounting 
regularly employed by the contractor or subcontractor in keeping his 
records, but, if no such method of accounting has been employed, or 
if the method so employed does not, in the opinion of the Board, or, 
upon redetermination, in the opinion of The Tax Court of the United 

• Mauer In ltallcs in IeGtiOD 103 (f) wu added by Pub. La. &70, I'th Cong., appro.,..d AUiUSt I, 1956 
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States, properly reflect such costs, such costs shall be determined in 
accordance with such method as in the opinion of the Board, or, upon 
redetermination, in the opinion of The Tax Court of the United 
States, does properly reflect such costs. In determining the amount 
of excessive profits to be eliminated, proper adjustment shall be made 
on account of the taxes measured by income, other than Federal 
taxes, which are attributable to the portion of the profits which are 
not excessive. 

(g) SUBCONTRACT.-The term "subc04tract" means-
(1) any purchase order or agreement (including purchase 

orders or agreements antedating the related prime contract or 
higher tier subcontract) to perform all or any part of the work, 
or to make or furnish any materials, required for the performance 
of any other contract or subcontract, but such term does not 
include any purchase order or agreement to furnish office supplies; 

(2) any contract or arrangement covering the right to usc any 
patented or secret method, formula, or device for the performance 
of a contract or subcontract; and 

(3) any contract or arrangement (other than a contract or 
arrangement between two contracting parties, one of whom is 
found by the Board to be a bona fide executive officer, partner, 
or full-time employee of the other contracting party) under 
which-

(A) any amount payable is contingent upon the procure­
ment of a contract or contracts with a Department or of a 
subcontract or subcontracts; or 

(B) any amount payable is determined with reference to 
the amount of a contract or contracts with a Department or 
of a subcontract or subcontracts; or 

(C) any part of the services performed or to be performed 
consists of the soliciting, attempting to procure, or procuring 
a contract or contracts with a Department or a subcontract 
or subcontracts. 

Nothing in this subsection shall be construed (i) to affect in any way 
the validity or construction of provisions in any contract with' a 
Department or any subcontract, heretofore at any time or hereafter 
made, prohibiting the payment of contingent fees or commissions; or 
(ii) to restrict in any way the authority of the Board to determine 
the nature or amount of selling expense under subcontracts as defined 
in this subsection, as a proper element of the contract price or as a 
reimbursable item of cost, under a contract with a Department or a 
subcontract. 

(h) FISCAL YEAR.-The term "fiscal year" means the taxable year 
of the contractor 01' subcontractor under chapter 1 cf the Internal 
Revenue Code, except that where any readjustment of interests occurs 
in a partnership as defined in section 3797 (a) (2) of such code, the 
fiscal year of the partnership or partnerships involved in such read­
justment shall be determined in accordance with regulations prescribed 
by the Board. 

(i) RECEIVED OR ACCRUED AND PAID OR INCURRED.-The terms 
"received or accrued" and "paid or incurred" shall be construed 
accOIding to the method of accounting employed by t.he contI actor or 
subrontractor in keeping his records, but if no such method of account­
ing has been employed, or if the method so employed does not, in the 
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opinion of the Board, or, upon redeternlination, in the opinion of The 
Tax Court of the United States, properly reflect his receipts or accIuals 
or payments or obligations, such receipts or accruals or such payments 
or obligations shall be determined in accordance with such method as 
in the opinion of the Board, or, upon redetermination, in the opinion 
of The Tax Court of the United States, does properly reflect sueh 
receipts or accruals or such payments or Obligations. 

(j) PERSoN.-The term "person" shall include an individual, firm, 
corporation, association, partnership, and any organized group of per~ 
sons whether or not incorporated. 

(k) 1IATERIALs.-The term "materials" shall include raw nlaterials, 
articles, commodities, parts, assemblies, products, machinery, equip­
ment, supplies, components, technical data, processes, and other per­
sonal property. 

(I) AGENCY OF THE GOVERNMENT.-The ternl "agpncyof the Gov­
ernment" means any part of the executive branch of the Govelnment 
or any independent establishment of the Government or part thereof, 
including any department (whether or not a Department as defined in 
subsection (a) of this sectioll};any corporation wholly or partly owned 
by the United States which is an instrumentality of the United States, 
or any board, bureau, division, service, office, officer, employee, author­
ity. administration, or other establishment of the Government which 
is not a part of the legislative or judicial branches. 

(m) RENEGOTIATION Loss CARRYFORWARDS.-
(1) ALLOW ANcE.-l\Totwithstanding any other provision of this 

section, ihe renegotiation loss deduction for any fiscal year ending on 
or after December 31, 1956, shall be allowed as an item oj cost in 
such fiscal year, under regulations oj the Board. 

(2) DEFINITIONs.-For the purposes of this subsection­
(A) The term "renegotiation loss deduction" means-

(i) for any fiscal year ending on or ajter December 31, 
1956, and before January 1, 1959, the sum of the renegotia­
tion loss carryjorwards to such fiscal year from the preceding 
two fiscal years,. and 

(ii) for any fiscal year ending ajter December 31, 1958, 
the sum of the renegotiation loss carryjorwards to such 
fiscal year jrom the preceding five fiscal years (excluding 
any fiscal year ending before December 31, 1956). 

(B) The term "renegotiation loss" means, for any fiscal year, 
the excess, if any, of costs (computed without the application of 
this subsection and the third sentence of subsection (j)) paid or 
'incurred in such fiscal year with respect to receipts or accruals 
subject to the provisions of this title over the amount of receipts 
or accruals subject to the provisions of this title which were 
received or accrued in such fiscal year, but only to the e'J-tent 
that such e'J-cess did not result from gross inefficiency of the 
contractor or subcontractor. 

(3) A.MOUNT OF CARRYFORW ARDS TO 1956, 1957, AND 1958.-For 
the purposes of paragraph (2) (A) (i), a renegotiation loss for any 
fiscal year (hereinafter 'l~n this paragraph referred to as· the "loss 
year") shall be a renegotiation loss carryforward to the first fiscal 
year succeeding the loss year. Such renegotiation loss, after being 
reduced (but not below zero) by the profits derived jrom contracts 
with the Departments and subcontracts in the first fiscal year suc­
ceeding the loss year, shall be a renegotiation loss carryforward to 
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the second fiscal year succeeding the loss year. For the purposes of 
the preceding sentence, the profits derived from contracts with the 
Departments and subcorptracts in the first fiscal Yfar succeeding th~ 
loss year shall be computed as follows: 

(A) If such first fiscal year ends on or after December 31, 
1956, such profits sha.ll be computed by determining the amount 
of the renegotiation loss deduction for such first fiscal year with­
out regard to the renegotiation l08s for the loss year. 

(B) If su,ch first fiscal year ends bdore December 31, 1956, 
such profits sha.ll be computed without re[/ard to any renegotia­
tion loss for the loss year or any fiscal year preceding the loss 
year. 

(4) AMOUNT OF CARRYFORlV ARDS TO FISCAL YEARS ENDING 

AFTER 1958.-Fol' the purposes of paraJraph (2)(A)(ii) , a renego­
tiation loss fo), any fiscal year (hereinaffa in thi~ parayraph referred 
to as the "loss year") ending on or after December 81, 1.956, shall be 
a renr;got/at1.:on lo.~s carryforward to fach of the five fiscal years fol­
l07l)ing the l088 7j r,ar. The enfire amount of such loss shall be carried 
to the first fiscal year sncceeding the loss year. Thc portion of such 
los8 which shall be caJ'l'1:ed to each of the other four fiscal years shall 
be the excess, ~f any, of the amrmnt of 8uch loss over the sum of the 
profits derilwl from contracts with the Departments and subcontracts 
in ec,ch of the prior fiscal years to which such loss may btj carried. 
For the purpOSt'8 of the preceding sentence, the profits derived from 
contracts with the Departmcnts and subcontracts in any such prior 
fiscal year .shall be computed by determining the amount of the 
renegot1:ation loss dedu,ction without rer/ard to the renegotiation loss 
for the los8 year or for any fiscal year thereafter, and the profits so 
computed shall not be considered to bf less than zero. 7 

SEC. 104. RENEGOTIATION CLAUSE IN CONTRACTS. 
Subject to section 106(a) the Secretary of each Department specifi­

cally named in section 103(a) shall insert in each contract made by 
such Department thirty days or more after the date of the enactment 
of this Act, and the Secretary of each Department designated by the 
President under section 103 (a) shall insert in each contract made by' 
such Department thirty days or more after the date of such designa­
tion, a provision under which the contractor agrees-

(1) to the elimination of excessive profits through renegotia­
tion; 

(2) that there may be withheld by the United States from 
amounts otherwise due the contractor, or that he will repay to the 
United States, if paid to him, any excessiye profits; 

(3) that he will insert in each subcontract described in section 
103(g) a provision under which the subcontractor agrees-

(A) to the elimination of excessive profits through renego­
tiation; 

(B) that there may be withheld by the contractor for the 
United States from amounts otherwise due to the subcon­
tractor, or that the subcontractor will repay to the United 
States, if paid to him, any excessive profits; 

(C) that the contractor shall be relieved of all liability to 
the subcont.ractor on account of any amount so withheld, or 
so repaid by the subcontractor to the United States; 

7 Section 103(m) was added by Pub. Law SiD, 84th Cong., approved August 1, 1956, and was amended 
by Pub. Law 86-89, 86th Cong., approved July 13, 1959. 
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(D) that he will insert in each subcontract described in 
scction 103 (g) provisions corresponding to those of sub­
paragraphs (A), (B), and (0), and to those of this sub­
paragraph; 

(4) that there may be withheld by the United States from 
amounts otherwise due the contractor, or that he will repay to the· 
United States, as the Secretary may direct, any amounts which 
under section 105(b) (1) (0) the contractor is directed to withhold 
from a subcontractor and which are actually unpaid at the time 
the contractor receives such direction. 

The obligations assumed by the contractor or subcontractor under 
paragraph (1) or (3) (A), as the case may bp, agreeing to the elimi­
nation of excessive profits through renegotiation shall be binding on 
him only if the contract or subcontract, as the case may be, is subject 
to this tHle. A provision inserted in a contract or subcontract, which 
recites in substance that the contract or subcontract shall be deemed 
to contain all the provisions rcquired by this section shaH be suffident 
compliance with this section. Whether or not the provjsions specified 
in this section are inserted in a contract with a Department or sub­
contract, to which this title is applicable, such contract or subrontract, 
as the case may be, shall be considered as havjng been made subject to 
this tjtle in the same manner and to the same extent as if such provi­
sions had been inserted. 
SEC. 105. RENEGOTIATION PROCEEDINGS. 

(a) PROCEEDINGS BEFORE 'IRE BOARD.-Renegotiation proceedings 
shall be commenced by the mailing of notice to that effect, in such 
form as may be prescribed by regulation, by registered mail to the 
contractor or subcontractor. The Board shall endeavor to make an 
agreement with the contractor or subcontractor with respect to the 
elimination of excessive profits received or accrued. and with respect 
to such other matters relating thereto as the Board deems advisable. 
Any such agreement, if made, may, with the consent of the contractor 
or subcontractor, also include provisions with respect to the elimination 
of e~ ressive profits likely to be received or accrued. If the Board 
does not make an agreement with respect to the elimination of exces­
sive profits received or accrued, it shall issue and enter an order 
determining the amount , if any, of such excessive profits, and forth­
with give notice thereof by registered mail to the contractor or sub­
contractor. In the absence of the filing of a petition with The Tax 
Oourt of the United States under the provisions of and within the 
time limit prescribed in section 108, such order shall be final and 
condusive and shall not be subject to review or redetermination by 
any court or other agency. The Board shall exercise its powers with 
respect to the aggregate of the amounts received or accrued during 
the fiscal year (or such other period as may be fixed by mutual agree­
ment ) by a contInetor or subcontractor under contracts with the 
Departments and subcontracts, and not separately with respect to 
amounts received or accrued under separate contracts with the Depart­
ments or subcontracts, except that the Board may e:\ercise such powers 
separately with respect to amounts received or accrued by the con­
tractor or subcontractor under anyone or more separate contracts with 
the Departments or subcontracts at the request of the contractor or 
subcontractor. By agreement with any contractor or subcontractor, 
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and pursuant to regulations promulgated by it, the Board may in its 
discretion conduct renegotjatjon on a consolidated basis in order prop­
erly to reflect excessive profits of two or more related contractors or 
subcontractors. Renegotiation shall be conducted on a consolidated 
basis with a parent and its subsidiary corporations which constitute 
an affiliated group under section 141 (d) of the Internal Revenue Code 
if all of the corporations included in such affiliated group request 
renegotiation on such basis and consent to surh regulations as the 
Board shall prescribe with respect to (1) the determination and elimi­
nation of excessive profits of such affiliated group, and (2) the determi­
nation of the amount of the excessive profits of such affiliated group 
allocable, for the purposes of section 3806 of the Internal Revenue 
Code, to each corporation included in such affiliated group. When­
ever the Board makes a determination with respect to the amount of 
excessive profits, and surh determination is made by order, it shall, at 
the request of the contractor or subcontractOl, as the case may be, 
prepare and furnish such contractor 01 subcontractor with a state­
ment of such determination, of the facts used as a basis therefor~ and of 
its reasons for such determination. Such statement shall not be used 
in The Tax Oourt of the United States as proof of the facts or conclu­
sions stated therein. 

(b) METHODS OF ELIMINATING'"'EXCESSIVE PROFITS.-
(1) IN GENERAL.-Upon the making of an agreement, or the 

entry of an order, under subsection (a) of this section by the 
Board, or the en try of an order under section 108 by The Tax 
Court of the United States, determining excessive profits, the . 
Board shall forthwith authorize and direct the Secretaries or any 
of them to eliminate such excessive profits-

(A) by reductions in the amounts otherwise payable to 
the contractor under contracts with the Departments, or by 
other revision of their terms; 

(B) by withholding from amounts otherwise due to the 
contractor any amount of such excessive profits; 

(C) by directing any person having a contract with any 
agency of the Government, or any subcontractor thereunder, 
to withhold for the account of the United States from any 
amounts otherwise due from such person or such subcon­
tractor to a contractor, or subcontrnctor, having excessive 
profits to be eliminated, and every such person or subcon­
tractor receiving such direction shall withhold and pay over 
to the United States the amounts so required to be withheld; 

(D) by recovery from the contractor or subcontractor, or 
from any person or sub con tractor directed under subpara­
graph (C) to withhold for the account of the United States, 
through payment, repayment, credit, or suit any amount of 
such excessive profits realized by the contractor or subcon­
tractor or directed. under .subparagraph (C) to be withheld 
for the account of the United States; or 

(E) by any combination of these methods, as is deemed 
desirable. 

(2) INTEREsT.-Interest at the rate of 4 pel' centum per annum 
shall accrue and be paid on the amount of such excessive profits 
from the thirtieth day after the date of the order of the Board 
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or from the date fixed for repayment by the agreement with the 
contractor or subcontractor to the date of repayment, and on 
amounts req uired to be withheld by any person or subcontractor 
for the account of the United States pursuant to paragraph (1) 
(C), from the date payment is demanded by the Secretaries or 
any of them to the date of payment. ,Vben The Tax Court of the 
United States, under section 108, redetermines the amount of 
excessive profits received or accrued by a contractor or subcon­
tractor, interest at the rate of 4 per centum per annum shall 
accrue and be paid by such contractor or subcontractor as follows: 

(A) When the amount of excessive profits determined by 
the Tax Oourt is greater than the amount determined by the 
Board, interest shall accrue and be paid on the amount deter­
mined by the Board from the thirtieth day after the. date of 
the order of the Board to the date of repayment and, in addi­
tion thereto, interest shall accrue and be paid on the addi­
tional amount determined by the Tax Court from the date of 
its order determining such exeessive profits to the date of 
repayment. 

(B) When the amount of excessive profits determined by 
the Tax Court is equal to the amount determined by the 
Board, interest shall accrue and be paid on such amount from 
the thirtieth day after the date of the order of the Board to 
the date of repayment. 

(C) When the amount of excessive profits determined by 
the Tax Court is less than the amount determined by the 
Board, interest shall accrue and be paid on such lesser amount 
from the thirtieth day after the date of the order of the Board 
to the date of repayment, except that no interest shall accrue 
or be payable on such lesser amount if such lesser amount is 
not in excess of an amount which the contractor or sub­
contractor tendered in payment prior to the issuance of the 
order of the Board. 

Notwithstanding the provisions of this paragraph, no interest 
shall accrue after three years from the date of filing a petition 
,vith the Tax Court pursuant to section 108 of this title in any 
case in which there has not been a final determination by the Tax 
Court with respect to such petition within such three-year period. 

(3) SUITS FOR RECOVERY.-Actions on behalf of the United 
States may be brought in the appropriate courts of the United 
States to recover, (A) from the contractor or subcontractor, any 
amount of such excessive profits and accrued interest not withheld 
or eliminated by some other method under this subsection, and 
(B) from any person or subcontractor who has been directed 
under paragraph (1) (C) of this subsection to withhold for the 
account of the United States, the amounts required to be withheld 
under such paragraph, together with accrued interest thereon. 

(4) SURETIEs.-The surety under a contract or subcontract 
shall not be liable for the repayment of any excessive profits 
thereon. 

(5) ASSIGNEES.-N othing herein contained shall be construed 
(A) to authorize any Department or agency of the Government, 
except to the extent provided in the Assignment of Claims Act~of 
1940, as now or hereafter anlended, to withhold from any assignee 
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referred to in said Act, any mone.vs due or to become due, or to 
recover any moneys paid, to such assignee under any contract 
with any Department or agency where such moneys have been 
assigned pursuant to such Act, or (B) to authorize any- Depart­
ment or agency of the Government to direct the wIthholding 
pursuant to this Act, or to recover pursuant to this Act, from any 
bank, trust company or other financing institution (including any 
Federal lending agency) which is an assignee under any subcon­
tract, any moneys due or to become due or paid to any such 
assignee under such subcontract. 

(6) INDEMNIFICATIoN.-Each person is hereby indemnified by 
the United States against all claims on account of amounts with­
held by such person!ursuant to this subsection from a contractor 
or subcontractor an paid over to the United States. 

(7) TREATMENT OF RECOVERIES.-All money recovered by way 
of repayment or suit under this subsection shall be covered into 
the Treasury as miscellaneous receipts. Upon the withholding 
of any amount of excessive profits or the crediting of any amount 
of excessive profits against amounts otherwise due a contractor 
from appropriations from the Treasury, the Secretary shall 
certify the amount thereof to the Treasury and the appropria­
tions of his Department shall be reduced by an amount equal to 
the amount so withheld or credited. The amount of such reduc­
tions shall be transferred to the surplus fund of the Treasury. 

(8) CREDIT FOR TAXES PAID.-In eliminating excessive profits, 
the Secretary shall allow the contractor or subcontractor credit 
for Federal income and excess profits taxes as provided in section 
3806 of the Internal Revenue Code. 

(c) PERIODS OF LIMITATIoNs.-In the absence of fraud or malfea­
sance or willful misrepresentation of a material fact, no proceeding to 
determine the amount of excessive profits for any fiscal year shall be 
commenced more than one year after a financial statement under sub­
section (e)(l) of this section is filed with the Board with re.spect to 
such year, and, in the absence of fraud or malfeasance or willjul mis- . 
representation of a material fact, if such proceeding is not commenced 
prior to the expiration of one year following the date upon which such 
statement is so filed, all liabilities of the contractor or subcontractor 
for excessive profits received or accrued during such fiscal year shall 
thereupon be discharged. If an agreement or order determining the 
amount of excessive profits is not made within two years following the 
commencement of the renegotiation proceeding, then, in the absence 
of fraud or malfea8ance or wil~ful misrepresentation of a material fact, 
upon the expiration of such two years all liabilities of the contractor 
or subcontractor for excessive profits with respect to which such pro­
ceeding was commenced shall thereupon be discharged, except that 
(1) if an order is made within such two years pursuant to a dele~ation 
of authority under subsection (d) of section 107, such two-year limita­
tion shall not apply to review of such order by the Board, and (2) such 
two-year period may be extended by mutual agreement.s 

(d) AGREEMENTS TO ELLMINATE EXCESSIVE PROFITs.-For the pur­
poses of this title the Board may make final or other agreements with 

• Matter in italics in section 105 (c) was added by Pub. Law 870, 84th Cong., approved August I, 1956 
Tve words "a financial statement" were substituted for "the statement required". These amendments 
apply only with respect to fiscal years ending after June 30,1956. 
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a contractor or subcontractor for the elimination of excessive profits 
and for the discharge of any liability for excessive profits under this 
title. Such agreements may contain such terms and conditions as th( 
Board deems advisable. Any such agreement shall be conclusive 
according to its terms; and, except upon a showing of fraud or mal­
feasance or a willful misrepresentation of a material fact, (1) such 
agreement shall not for the purposes of this title be reopened as to the 
matters agreed upon, and shall not be modified by any officer, em­
ployee, or agent of the United States, and (2) such agreement and any 
determination made in accordance therewith shall not be annulled, 
modified, set aside, or disregarded in any suit, action, or proceeding. 
Notwithstanding any other provisions of this title, however, the Board 
shall have the power, pursuant to regulations promulgated by it, to 
modify any agreement or order for the purpose of extending the time 
for payment of sums due under such agreement or order, and shall also 
have the power to set aside and declare null and void any' such agree­
ment if, upon a request made to the Board within three years jrom the 
date of such agreement, the Board finds as 0 jact that the aggregate oj 
the amounts received or accrued by the other party to such agreement 
during the fiscal year covered by such agreement was not more than 
the minimum amounts subject to renegotiation specified in section 105 
(j) jor such fiscal year. 9 

(e) INFORMATION AVAILABLE TO BOARD.-
(1) FURNISHING OF FINANCIAL STATEMENTS, ETc.-Every per­

son who holds contracts or subcontracts, to ,which the provisions 
of this title are applicable, shall, in such form and detail as the 
Board may by regulations prescribe, file with the Board, on or 
before the first day of the fijth calendar month following the 
close of his fiscal year, a financial statement setting forth such 
information as the Board may by regulations prescribe as neces· 
sary to carry out this title. '-. The preceding sentence shall not apply 
to any such person with respect tp a fiscal year if the aggregate of 
the amounts received or accrued under such contracts and subcon­
tracts during such fiscal year by him, and all persons under control 
oj or controlling or under common control with him, is not more than 
the applicable amount prescribed in subsection (j) (1) or (2) oj this 
section; but any person to whom:this sentence applies may, if he so 
elects, file with the Board jor such fiscal year a financial statement 
setting jorth such injormation as the Board may by regulations pre­
scribe as necessary to carry out this title. The Board may require 
any person who holds contracts or subcontracts to u'hich the provi~ 
sions oj this title are applicable (whether or 'not_such person has filed 
a financial statement under this paragraph) to jurnish any injor 
mation, records, or data which are determined by the Board to be 
necessary to carry out this title and which the Board specifically 
requests such person to jurnish. Such injormation, records, or 
data may not be required with respect to any fiscal year ajter the 
date on which all liabilities oj such person jor excessive profits 
received or accrued during such fiscal year are discharged. Any 
'l!erson who willfully jails or rejuses to jurnish any statement, 
~njormation, records, or data required oj him under this subsec 
tion, or who knowingly jurnishes any statement, injormation, rec-

, Matter in ItaUcs In section 105 (d) was added by Pub. Law 764, 83d Cong., approved September 1, 1954. 
This amendment Is effective as If It were a part of the Renegotle.tlon Act of 1951 on the date of Its enactment. 
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ords, or data pursuant to this subsection containing information 
which is false or misleading in any material respect, shall, upon 
conviction thereof, be punished by a fine of not more than $10,000 
or imprisonment for not more than one year, or both. lO 

(2) AUDIT OF BOOKS AND RECORDs.-For the purpose of this 
title, the Board shall have the right to audit the books and records 
of any contractor or subcontractor subject to this title. In the 
interest of economy and the avoidance of duplication of inspection 
and audit, the services of the Bureau of Internal Revenue shall, 
upon request of the Board and the approval of the Secretary of 
the Treasury, be made available to the extent determined by the 
Secretary of the Treasury for the purpose of making examinations 
and audits under this title. 

(f) MINIMUM AMOUNTS SUBJECT TO RENEGOTIATION.-
(1) IN GENERAL.-If the aggregate of the amounts received or 

accrued during a fiscal year (and on or after the applicable effec­
tive date specified in section 102 (a» by a contractor or subcon­
tractor, and all persons under control of or controlling or under 
common control with the contractor or subcontractor, under con­
tracts with the Departments and subcontracts described in section 
103(g) (1) and (2), is not more than $250,000, in the case of a 
fiscal year ending before June 30, 1953, or $500,000, in the case of 
a fiscal year ending on or after June 30, 1953, or $1,000,000, in 
the case of a fiscal year ending after June 30, 1956, the receipts or 
accruals from such contracts and subcontracts shall not, for such 
fiscal year, be renegotiated under this title. If the aggregate of 
such amounts received or accrued during the fiscal year under such 
contracts and subcontracts is more than $250,000, in the case of a 
fiscal year ending before June 30, 1953, or $500,000 in the case of 
a fiscal year ending on or after June 30, 1953, or $1,000,000, in' 
the case of a fiscal year ending after June 30, 1956, no determina­
tion of excessive profits to be eliminated for such year with respect 
to such contracts and subcontracts shall be in an amount greater 
than the amount by which such aggregate exceeds $250,000, in 
the case of a fiscal year ending before June 30, 1953, or $500,000, 
in the case of a fiscal year ending on or after June 30, 1953, or 
$1,000,000, in the case of a fiscal year ending after June 30, 1956. 11 

(2) SUBCONTRACTS DESCRIBED IN SECTION 103 (g) (3).-If the 
aggregate of the amounts received or accrued during a fiscal year 
(and on or after the applicable effective date specified in section 
102(a) by a subcontractor, and all persons under control of or 
controlling or under comnlon control with the subcontractor, 
under subcontracts described in section 103(g) (3) is not more 
than $25,000, the receipts or accruals from such subcontracts shall 
not, for such fiscal year, be renegotiated under this title. If the 
aggregate of such amounts received or accrued during the fiscal 
year under such subcontracts is more than $25,000, no determina­
tion of excessive profits to be eliminated for such year with 

10 Matter in italics In section 105(e)(1) was added by Pub. Law 870, 84th Cong., approved August I, 1956, 
which also struck out the second and third sentences of the former paragraph (1). The word "fifth" was 
substituted Cor "fourth" in the first sentence. These amendments apply only with respect to fiscal years 
endlnlt after June 30. 1956. 

II Matter in italics in section 105(C) (1) was added by Pub. Law 764. 83d Cong'
i 

approved September I, 
1954, as amended by Pub. Law 8iO, 84th Cong., approved August I, 1956. The atter amendment added 
the references to $1,000,000 Cor fiscal years ending after June 3D, 1956. 
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respect to such subcontracts shall be in an amount greater than 
the amount by which such aggregate exceeds $25,000. 

(3) CO~IPUTATIOx .-In computing the aggregate of the 
amounts receivc(l or accrued during any fiscal year for the pur­
poses of paragraph (1 ) of this subsection, there shall be eliminated 
all amounts receivcd or accrued by a contractor or subcontractor 
from all persons under control of or controlling or under common 
control with th e contractor or subcontractor find all amounts 
received or accrued by each such person from such contractor 
or subcontractor and from each other such person. If the 
fiscal year is a fractional part of twelve months, the $250,000 
amount , the $500,000 amount, the $1,000,000 amount, and the 
$25,000 amount shall be reduced to the same fractional part 
thereof of the purposes of paragraphs (1) and (2). In the case of 
a fiscal year beginning in 1950 and ending in 1951, the $250,000 
amount and the $25,000 amount shall be reduced to an amount 
which bears the same ratio to $250,000 or $25,000, as the case may 
be, as the number of days in such fiscal yeaT after December 31, 
1950, bears to 365, but this sentence shall have no application if 
the contractor or subcontra,ctor has made an agreement with the 
Board pursuant to section 102(c) for the application of the pro­
visions of this title to receipts or accruals prior to January 1,1951, 
during such fiscal year. In the case oj a fiscal year beg'/,nning on 
or bejore the termination date and ending after the termination 
date, the $1,000,000 amount and the $25,000 amount shall be re­
duced to an amount which bears the same ratio oj $1,000,000 or 
$25,000, as the case may be, as the number oj days in such fiscal 
year bejore the close of the termination date bears to 365.12 

SEC. 106. EXEMPTIONS. 
(a) MANDATORY EXEMPl'IONs.-The provisions of this title shall not 

apply to- -
(1) any contract by a Department with any Territory, posses­

sion, or State, or any agency or political subdivision thereof, or 
with any foreign government or any agency thereof; or 

(2) any contract or subcontract for an agricultural commodity 
in its raw or natural state, or if the commodity is not customarily 
sold or has not an established market in its raw or natural state, 
in the first form or state, beyond the raw or natural state, in which 
it is customarily sold or in which it has an established market. 
The term "agricultural commodity" as used herein shall include 
but shall not be limited to-

(A) commodities resulting from the cultivation of the 
soil such as grains of all kinds, fruits, nuts, vegetables, hay, 
straw, cotton, tobacco, sugarcane, and sugar beets; 

(B) natural resins, saps, and gums of trees; 
(0) animals, such as cattle, hogs, poultry, and sheep, fish 

and other marine life, and the produce of live animals, such 
as wool, eggs, milk and eream; or 

' (3) any contract or subcontract for the product of a mine, oil 
or gas well, or other mineral or natural deposit, or timber, which 

12 Pub. Law 764, 83d Cong., approved September 1, 1954, added "the $500,000 amount" in the second 
sentence of section 105(f)(3). Pub, Law 870, 84th Cong., approved August 1, 1956, substituted "para­
graph (1)" for "paragraphs (1) and (2) " in the first sentence; added "the $1,000,000 amount" in the second 
sentence; and added the last sentence. The amendment substituting "paragraph (1)" appl1es only to 
fiscal years ending on or after June 30, 1956. 
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has not been processed, refined, or treated beyond the first form or 
state suitable for industrial use; or 

(4) any contract or subcontract with a common carrier for 
transportation, or with a public utility for gas, electric energy, 
water, communications, or transportation, when made in either 
case at rates not in excess of published rates or charges filed with, 
fixed, approved, or regulated by a public regulatory body, State, 
Federal, or local, or at rates not in excess of unregulated rates of 
such a public utility which are subst8Jltially as favorably to users 
and consumers as are regulated rates. In the case of the furnish­
ing or sale of transportation by common carrier by water, this 
paragraph shall apply only to such furnishing or sale which is 
subject to the jurisdiction of the Interstate Commerce Commis­
sion under Part III of the Interstate Commerce Act or subject to 
the jurisdiction of the Federal 11aritime Board under the Inter­
coastal Shipping Act, 1933, and to such furnishing or sale in any 
case in which the Board finds that the regulatory aspects of rates 
for such furnishing or sale, or the type and nature of the contract 
for such furnishing or sale, are such as to indicate, in the opinion 
(j the Board, that excessive profits are improbable; or 13 

(5) any contract or subcontract with an organization exempt 
from taxation under section 101 (6) of the Internal Revenue 
Code, but only if the income frOln such contract or subcontract 
is not includible under section 422 of such code in computing the 
unrelated business net income of such organization; or 

(6) any contract which the Board determines does not have a 
direct and imlnediate connection with the national defense. The 
Board shall prescribe regulations designating those classes and 
types of contracts which shall be exempt under this paragraph; 
and the Board shall, in accordance with regulations prescribed 
by it, exempt any individual contract not falling within any such 
class or type if it determines that such contract does not have 
a direct and immediate connection with the national defense. 
In designating these classes and types of contracts which shall 
be exempt and in exempting any individual contract under thiEJ 
paragraph, the Board shall consider as not having a direct or im­
mediate connection with nat~'onal defense any contract jor the 
furnishing of materials or services to be used by the United States, 
a Department or agency thereof, in the manufacture and sale oj 
synthetic rubbers to a private pel son or to private persons which 
are to be used for nondefense purposes. If the use by such private 
person or persons shall be partly for defense and partly for non­
defense pUl poses, the Board shall consider as not having a direct 
or immediate connection with national defense that portion of the 
contract which is determined not to have been used for national 
dejense purposes. The method used in making such determination 
shall be subject to approval by the Board. N otwithstunding sec­
tion 108 of this title, regulations prescribed by the Board under 
this paragraph, and any determination of the Board that a con­
tract is or is not exempt under this paragraph, shall not be 
reviewed or redetermined by the Tax Court or by any other court 
or agency; or 14 

13 Matter in italics in section 106 (a) (4) was added by Pub. Law 764, S3d Cong., approved September I, 
1954 and applies only with respect to fiscal years ending on or after December 31,1953. 

U Matter in Italics in section 106 (a) (6) was added by Pub. Law 764, 83d Cong., approved September 1, 
1954. This amendment Is effective as if It were a part of the Renegotiation Act of 1951 on the date of its 
enactment. 
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(7) any subcontract directly or indirectly under a contract 
or subcontract to which this title docs not apply by reason of any 
paragraph, other than paragraph (1), (5), or (8), of this subsec 
tion; or 15 

[Applicable to fiscal years ending on or before June 30, 1956. See footnote 16.] 

(8) any contract or subcontract for the making or jurnishing oj 
a standard commercial article or a standard commercial service, 
unle8s the Board makes a specific finding that competitive condi­
tions affecting the sale of such article or such service are such as 
will not reasonably pl'eDfnt excessive pr()fits. This paragraph shall 
apply t( any such contract OJ' subcontract only if (1) the contractor 
or subcG '1tractor files, at such time and in such form and detail 
as the h lard shall by regulations prescribe, such information and 
data as 1. ay be required by the Board under its regulations for the 
purpose oJ' enabling it to teach a decision with respect to the making 
oj specljic ,'inding under this paragraph, and (2) within a period 
of six montl. ~ ajter the date of fil2'ng oj such information and data, 
the Board jad~ to make a specific finding that competitive conditions 
affecting the sale oj s1.lch article or such sprvice are such as will not 
reasonably pJ'ecent excessive profits, or (3) within such six-month 
period, the Board makes a 8pecific find'ing that competitive condi­
tions affccting thl! sale oj such article or such service are such as will 
reasonably prevent excessive profits. Any contractor or subcontractor 
may waive the exemption provided 1:n this paragraph with respect to 
receipts or accr'uals in any fiscal year by including a statement to 
such effect in the financial statement filed by such contractor or 
subcontractor for such fiscal year pursuant to section 105(e) (1), 
Any specific finding oj the Board under this paragraph shall not 
be reviewed or redetermined by any court or agency other than by 
the Tax Court of the United States in a proceeding for a redetermina­
tion oj the amount oj excessive profits determined by an order of the 
Board. For the purpose of this paragraph-

(A) the term "article" includes any material, part, com­
ponent, assembly, machinery, equipment, or other personal 
property; 

(B) the term "standard commercial article" means an 
article-

(1) which, in the normal course oj business, is custom­
arily manufactured for stock, and is customarily main­
tained in stock by the manujacturer or any dealer, dis­
tributor, or other commerc'ial agency jor the marketing of 
such article; or 

(2) which is manufactured and sold by more than two 
persons for general civilian industrial or commercial use, 
or which is identical in every material respect with an 
article so manufactured and sold; 

( 0) t.he term "identical in every material respect" means 
of the same kind, manufactured of the same or substitute 

16l\Iatter In italics in section 106 (n) (7) was added by Pub. Law 764, 83d Cong., approved September 11 
1954, as amended by Pub. Law 870, 84th Cong., approved August 1, 1956. The former amendment IImltea 
the exclusion to paragraph (8) and applies only to the extent of amounts received or accrued after December 
31, 1953. The latter amendment added the references to paragrpahs (1) and (5), and applies only with 
respect to subcontracts made after June 30,1956. 
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materials, and~having3.the -: same industrial or commercial use 
or uses, without necessarily being of identical specifications; 

(D) the term "service" means any processing or other 
operation performed by chemical, electrical, physical, or 
mechanical methods directly on materials owned by another 
person; 

(E) the term "standard commercial serz:ice" means a service 
which is customarily performed b/y more· than two persons 
for general civilian industrial or commercial reguirements, or 
is reasonably comparable with a service so performed; 

(F) the term "reasonably comparable" means of the same 
or a similar kind, performed with the same or similar materials, 
and having the same or a similar result, without necessarily 
involving identical operations; and 

(G) the term "persons" does not include any person under 
control of, or controlling, or under common control with any 
other person considered for the purposes of subparagraph 
(B) (2) of this paragraph.16 

(9) any contract, awarded as a result of competitive bidding, for 
the construction of any building, structure, improvement, or facility, 
other than a contract for the construction of housing financed with 
a mortgage or mortgages insured under the provisions of title V I I I 
of the National Housing Act, as now or hereafter amendedY 

(b) COST ALLowANcE.-In the case of a contractor or subcontractor 
who produces or acquires the product of a mine, oil or gas well, or 
other mineral or natural deposit, or timber, and processes, refines, or 
treats such a product to and beyond the first form or state suitable 
for industrial use, or who produces or acquires an agricultural product 
and processes, refines, or treats such a product to and beyond the first 
form or state in which it is customarily sold or in which it has an 
established market, the Board shall prescribe such regulations as may 
be necessary to give such contractor or subcontractor a cost allowance 
substantially equivalent to the amount which would have been real­
ized by such contractor or subcontractor if he had sold such product at 
such first form or state. Notwithstanding any other provisions of 
this title, there shall be excluded from consideration in determining 
whether or not a contractor or subcontractor has received or accrued 
excessive profits that portion of the profits, derived from receipts and 
accruals subject to the provisions of this title, attributable to the 
increment in value of the excess inventory. For the purposes of this 
subsection the term "excess inventory" means inventory of products, 
hereinbefore described in this subsection, acquired by the contractor 
or subcontractor in the form or at the state in which contracts for such 
products on hand or 'on contract would be exempted from this title 
by subsection (a) (2) or (3) of this section, which is in excess of 
the inventory reasonably necessary to fulfill existing contracts or 

16 Paragraph (8) of section 106 (a) was added by Pub. Law 764, 83d Cong., approved September 1, 1954, 
liS amended by Pub. Law 216, 84th Cong., approved IAugust 3, 1955. The latter amendment added the 
references to standard commercial services. These amendments apply only to the extent of amounts re­
ceived or accrued after December 31,1953. Pub. Law 870, 84th Cong., approved August 1, 1956, struck out 
paragraph (8) with respect to fiscal years ending after June 30. 1956 and added section 106 (e) with 
respect to such fiscal years. Therefore, section 106 (a) (8) applies to contracts and subcontracts only 
to the extent of amounts received or accrued after December 31, 1953, in fiscal years ending on or before 
June 30, 1956. 

17 Section 106 (9) was added by Pub. Law 216, 84th Cong., approved August 3, 1955, and applies only to 
contracts with the Departments made after December 31,1954. 

6~RS8 0 - 62 - L3 __ ~ ________________ ~ ___ ~_ 
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orders. That portion of the profits, derived from receipts and 
accruals subject to the provisions of this title, attributable to the 
increment in value of the excess inventory, and the method of exclud­
ina such portion of profits from consideration in determining whether 
or!:) not the contractor or subcontractor has received or accrued exces­
sive profits, shall be determined in accordance with regulations pre­
scribed by the Board. 

(c) PARTIAL MANDATORY EXEMPTION FOR DURABLE PRODUCTIVE 
EQUIPMENT.-

[Applicable to fiscal years ended before June 30, 1953. See footnote 18] 

(1) IN GENERAL.-The provisions of this title shall not apply 
to receipts or accruals (other than rents) from subcontracts for 
new durable productive equipment, except to that part of such 
receipts or accruals which bears the same ratio to the total of such 
receipts or accruals as five years bears to the average useful life 
of such equipment as set forth in Bulletin F of the Bureau of 
Internal Revenue (1942 edition) or, if an average useful life is 
not so set forth, then as estimated by the Board. 

(2) DEFINITIONs.-For the purpose of this subsection-
(A) the term "durable productive equipment" means 

machinery, tools, or other equipment which does not become 
a part of an end product acquired by any agency of the 
Government under a contract with a department, or of an 
article incorporated therein, and which has an average useful 
life of more than five years; and 

(B) the term "subcontracts for new durable productive 
equipment" does not include subcontracts where the pur­
chaser of such durable productive equipment has acquired 
such equipment for the account of the Government, but 
includes pool orders and similar commitments placed in the 
first instance by a Department or other a.gency of the Govern­
ment when title to the equipment is transferred on delivery 
thereof or within one year thereafter to a contractor or sub­
contractor. 

[Applicable to fiscal years ending on or after June 30, 1953. See footnote 18] 

(1) IN GENERAL.-The provisions of this title shall not apply 
to receipts or accruals (other than rents) from contracts or sub­
contracts for new durable productive equipment, except (A) to 
that part of such receipts or accruals which bears the same ratio 
to the total of such receipts or accruals as five years bears to the 
average useful life of such equipment as set forth in Bulletin F of 
the Bureau of Internal Revenue (1942 edition) or, if an average 
useful life is not so set forth, then as estimated by the Board 
and (B) to receipts and accruals from contracts for new durable 
productive equipment in cases in which the Board finds that the 
new durable productive equipment covered by such contracts cannot 
be adapted, converted, or retooled for commercial use. 

(2) DEFINITloN.-For the purpose of this subsection, the term 
"durable productive equipment" means machinery, tools, or other 
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productive equipment, which has an average useful life of more than 
five years. IS 

(d) PERMISSIVE EXEMPTIONs.-The Board is authorized, in its dis­
cretion, to exempt from some or all of the provisions of this title­

(1) any contract or subcontract to be performed outside of the 
territorial limits of the continental United States or in Alaska; 

(2) any contracts or subcontracts under which, in the opinion 
of the Board, the profits can be determined with reasonable 
certainty when the contract price is established, such as certain 
classes of (A) agreements for personal services or for the pur­
chase of real property, perishable goods, or commodities the 
minimum price for the sale of which has been fixed by a public 
regulatory body, (B) leases and license agreements, and (0) 
agreements where the period of performance under such contract 
or subcontract will not be in excess of thirty days; 

(3) any contract or subcontract or performance thereunder 
during a specified period or periods if, in the opinion of the Board, 
the provisions of the contract are otherwise adequate to prevent 
excessive profits; 

(4) any contract or subcontract the renegotiation of which 
would jeopardize secrecy required in the public interest; 

(5) any subcontract or group of subcontracts not otherwise 
exempt from the provisions of this section, if, in the opinion of the 
Board, it is not administratively feasible in the case of such sub­
contract or in the case of such group of subcontracts to deter­
mine and segregate the profits attributable to such subcontract 
or group of subcontracts from the profits attributable to activities 
not subject to renegotiation. 

The Board may so exempt contracts and subcontracts both indiyid­
lIs11y and by general classes or types. 

[Applicable to fiscal years ending after June 30, 1956] 

(e) MANDATORY EXEMPTION FOR STANDARD COMMERCIAL ARTICLES 
A.ND SERVICES.-

(1) ARTICLES AND SERVICEs.-The provisions of this title shall 
not apply to amounts received or accrued in a fiscal year under 
any contract or subcontract for an article or service which (with 
respect to such fiscal year) is-

(A) a standard commercial article; 
(B) an article which is identical in every material respect 

with a standard commercial article; or 
(0) a service which is a standard commercial service or 

is reasonably comparable with a standard commercial service. 
(2) CLASSES OF ARTICLEs.-The provisions oj this title shall 

not apply to amounts received or accrued in a fiscal year under any 
contract or subcontract for an article which (with respect to such 
fiscal year) is an article in a standard commercial class of articles. 

11 Matter in italics in paragraph 1 ,vas added by Pub. Law 764, 83d Cong., approved September I, 1954. 
Paragraph 2 was amended to read as shown in italics by Pub. Law 764, as amended by Pub. Law 216, 84th 
Cong.,approved August 3, 1955. The latter amendment added "productive" between "other" and "eQ.uip­
ment' and struck out "which does not become a part ot an end product, or ot an article incorporated therein, 
and" atter "other eQ.uipment". These amendments apply only with respect to fiscal years ending on or 
atter June 30, 1953. 
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(3) APPLlcATloNs.-Paragraph (1) (B) or (0) and paragraph 
(2) shall apply to amounts received or accrued in a fiscal year under 
any contract or subcontract jor an article or service only ij-

(A) the contractor or subcontractor at his election files, 
at such time and in such jorm and detail as the Board shall 
by regulations prescribe, an application containing such 
injormation and data as may be required by the Board under 
its regulations for the purpose of enabling it to make a deter­
mination under the applicable paragraph, and 

(B) the Board determines that such article or service is, 
or jails to determine that such article or service is not, an 
article or service to which such paragraph applies, within the 
following periods after the date oj filing such application: 

(i) in the case of paragraph (1) (B) or (0), three 
months; 

(ii) in the case of paragraph (2), six months; or 
(iii) in either case, any longer period stipulated by 

mutual agreement. 
(,4) DEFINITIONs.-For the purposes of this subsection-

(A) the term "article" includes any material, part, com­
ponent, assembly, machinery, etJ.uipment, or other personal 
property; 

(B) the term "standard commercial article" means, with 
respect to any fiscal year, an article-

(i) which either is customarily maintained in stock by 
the contractor or subcontractor or is offered for sale in ac­
cordance with a price schedule regularly maintained by 
the contractor or subcontractor, and 

(ii) from the sales of which by the contractor or subcon­
tractor at least 35 percent of the receipts or accurals in such 
fiscal year, or of the aggregate receipts or accrua~s in such 
fiscal year and the preceding fiscal year, are not (without. 
regard to this subsection and subsection (c) of this section) 
sub}ect to this title; 

(0) an article is, with respect to any fiscal year, "identical in 
every material respect with a standard commercial article" only 
if-

(i) such article is of the same kind and manufactured of 
the same or substitute materials (without necessarily being 
of identical specifications) as a standard commercial 
article from sales of which the contractor or subcontractor 
has receipts or accruals in such fiscal year. 

(ii) such article is sold at a price which is reasonably 
comparable with the price of such standard commercial 
article, and 

(iii) at least 35 percent of the aggregate receipts or ac­
cruals in such fiscal year by the contractor or subcontractor 
from sales of such article and sales of such standard com­
mercial article are not (without regard to this subsection 
and subsection (c) of this section) subject to this title; 

(D) the term "service" means any processing or other opera­
tion performed by chemical, electrical, physical, or mechanical 
methods directly on materials owned by another person; 
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(E) the term "standard commercial service" means, with 
respect to any fiscal year, a service from the performance of 
which by the contractor or subcontractor at least 35 percent of 
the receipts or accruals in such fiscal year are not (without 
regard to this subsection) subject to this title; 

(F) a service is, with respect to any fiscal year, "reasonably 
comparable with a standard commercial service" only if-

(i) such service is of the same or a similar kind, per­
formed with the same or similar materials, and has the 
same or a similar result, without necessarily involving 
identical operations, as a standard commercial service 
from the' performance of which the contractor or sub­
contractor has receipts or accruals in such fiscal year, and 

(ii) at least 35 percent of the aggregate receipts or 
accruals in such fiscal year by the contractor or subcon­
tractor from the performance of such service and such 
standard commercial service are not (without regard to 
this subsection) subject to this title; and 

(G) the term "standard commercial class of articles" means, 
with respect to any fiscal year, two or more articles with re.spect 
to which the following conditions are met: 

(i) at least one of such articles either is customarily 
maintained in stock by the contractor or subcontractor or 
is offered for sale in accordance with a price schedule 
regularly maintained by the contractor or subcontractor, 

(ii) all of such articles are of the "'same kind and manu­
factured of the same or substitute materials (without 
necessarily being of identical specifications), 

(iii) all of such articles are sold at reasonably com­
parable prices, and 

(iv) at least 35 percent of the aggregate receipts or 
accruals in the fiscal year by the contractor or subcontrac­
tor from sales of all of such articles are not (without regard 
to this subsection and subsection (c) of this section) subject 
to this title. 

(5) lV-UVER- OF EXEMPTIoN.-Any contractor or subcontractor 
may waive the exemption provided in paragraphs (1) and (2) with 
respect to his receipts or accruals in any fiscal year from sales of 
any article or service by including a statement to such effect in the 
financial statement filed by him for such fiscal year pursuant to 
section 105 (e) (1), without necessarily waiving such exemption with 
respect to receipts or accruals in such fiscal year from sales of any 
other article or service. A waiver, if made, shall be unconditional, 
and no waiver may be made without the permission of the Board 
for any receipts or accruals with respect to which the contractor or 
subcontractor has previously filed an application under paragraph 
(3). 

(6) NONAPPLICABILITY DURING NATIONAL EMERGENCIEs.-Para­
graphs (1) and (2) shall not apply to amounts received or accrued 
during a national emergency proclaimed by the President, or de­
clared by the Oongress, after the date of the enactment of the Re-
negotiation Amendments Act of 1956.19 • 

u Section l06(e) was added by Pub. Law 870, 84th Cong., approved August 1,~1956,~Bnd applies only 
with respect to fiscal years ending after June 30, 1956. 
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SEC. 107. RENEGOTIATION BOARD. 
(a) CREATIO~ OF BOARD.-There is hereby created, as an independ 

ent establishment in the executive branch of the Government, a Re 
negotiation Board to be composed of five members to be appointed 
by the President, by and with the advice and consent of the Senate. 
The Secretaries of the Army, the Navy, and the Air Force, respec­
tively, subject to the approval of the Secretary of Defense, and the 
Administrator of G~neral Services shall each recommend to the Presi­
dent, for his consideration, one person from civilian life to serve as a 
member of the Board. The President shall, at the time of appoint­
ment, designate one member to serve as Chairman. The Chairman 
shall receive compensation at the rate of $17,500 per annum, and the 
other members shall receive compensation at the rate of $15,000 per 
annum.20 No member shall actively engage in any business, vocation, 
or employment other than as a member of the Board. The Board 
shall have a seal which shall be judicially noticed. 

(b) PLACES OF MEETINGS AND QuoRuM.-The principal office of the 
Board shall be in the District of Columbia, but it or any division 
thereof may meet and exercise its powers at any other place. The 
Board may establish such number of offices as it deems necessary to 
expedite the work of the Board. Three members of the Board shall 
constitute a quorum, and any power, function, or duty of the Board 
may be exercised or performed by a majority of the members present 
if the members present constitute at least a quorum. 

(c) PERSONNEL.-There shall be a General Counsel of the Renegotia­
tion Board who shall be appointed by the Board without regard to the 
cilJil-sen~ce laws and regulations, and shall receive compensation at the 
rate of $19,000 per annum. The Board is authorized, subject to the 
Classification Act of 19·19 and the civil-service laws and regulations,21 to 
employ and fix the compensation of such officers and employees as it 
deems necessary to assist it in carrying out its duties under this title. 
The Board may, with the consent of the head of the agency of the 
Government concerned, utilize the services of any officers or employees 
of the United States, and reimburse such agency for the services so 
utilized. Officers or rmployees whose services are so utilized shall not 
receive additional compensation for such services, but shall be allowed 
and paid neCf'ssary travel expenses and a per diem in lieu of subsist­
ence in accordance with the Sta.ndardized Government Travel Rf'gu­
lations while away from their homes or official station on duties of the 
Board. 

(d) DELEGATION OF pO\YERs.-The Board may delegate in whole or 
in part any function, power, or duty (other than its power to promul­
gate regulations and rules and other than its power to grant permissive 
exemptions under section 106 (d)) to any agency of the Government, 
including any such agency established by the Board, and may au­
thorize the successive redelegation, within limits specified by it, of any 
such function, power, or duty to any agency of the Government, 
including any such agency established by the Board. But no func­
tion, power, or duty shall be delegated or redelegated to any person 

20 By Federal Executive Pay Act of 1956, Pub. Law 854, 84th Cong., approved July 31, 1956, compensa­
tion of Chairman and other members of Board was increased to $20,500 and $20,000, respectively. 

21 First sentence of section 107(c) was added by Pub. Law 86-89, 86th Cong., approved July 13, 1959. 
Matter in italics in second sentence was substituted by Pub. Law 870, 84th Cong., approved August 1, 1956, 
for "(but without regard tp the civil-service laws and regulations)". 
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pursuant to this subsection or subsection (f) unless the Board has 
letermined that such person (other than the Secretary of a Depart­
ment) is responsible directly to' the Board or ·to the person making 
such delegation or redelegation and is not engaged on behalf of any 
Department in the making of contracts for the procurement of supplies 
or services, or in the supervision of such activity; and any de1egation 
or redelegation of any function, power, or duty pursuant to this sub­
section or subsection (f) shall be revoked by the person making such 
delegation or redelegation (or by the Board if made by it) if the 
Board shall at any time thereafter determine that the person (other 
than the Secretary of a Department) to whom has been delegated or 
redelegated such function, power, or duty is not responsible directly 
to the Board or to the person making such delegation or redelegation 
or is engaged on behalf of any Department in the making of con tracts 
for the procurement of supplies or services, or in the supervision of 
such activity. 

(e) ORGANIZATION AND OPERATION OF BOARD.-The Chairman of 
the Board may frOln tiIne to time divide the Board into division of 
one or more members, assign the members of the Board thereto, and 
in case of a division of more than one member, designate the chief 
thereof. The Board may also, by regulations or otherwise, deter­
mine the character of cases to be conducted initially by the Board 
through an officer or officers of, or utilized by, the Board, the char­
acter of cases to be conducted initially by the various agencies of the 
Government authorized to exercise powers of the Board pursuant to 
subsection (d) of this section, the character of cases to be conducted 
initially by the various divisions of the Board, and the character of 
cases to be conducted initially by the Board itself. The Board may 
review any determination in any case not initially conducted by it, 
on its own motion or, in its discretion, at the request of any con­
tractor or subcontractor aggrieved thereby. Unless the Board upon 
its own motion initiates a review of such determination within ninety 
days from the date of such deternlination, or at the request of the 
contractor or subcontractor made within ninety days from the date 
of such determination initiates a review of such determination within 
ninety days from the date of such request, such determination shall 
be deemed the determination of the Board. If such determination 
was Inade by an order with respect to which notice thereof was given 
by registered mail pursuant to section l05(a), the Board shall give 
notice by registered mail to the contractor or subcontractor of its 
decision not to review the case. If the Board reviews any determi­
nation in any case not initially conducted by it and does not nlake an 
agreement with the contra.ctor or subcontractor with respect to the 
elimination of excessive profits, it shall issue and enter an order 
under section l05(a) deteflnining the amount, if any, of excessive 
profits, and forthwith give notice thereof by registered mail to the 
contractor or subcontractor. The amount of excessive profits so 
determined upon review may be less than, equal to, or greater than, 
that determined by the agency of the Government whose action is 
so reviewed. 

(f) DELEGATION OF RENEGOTIATION FUKCTIOKS TO BOARD.-The 
Board is hereby authorized a.nd directed to accept and perform such 
renegotiation powers, duties, and functions as may be delegated to it 
under any other law requiring or permitting renegotiation, and the 
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Board is fur ther authorized to redelcgate any such power, duty, or 
function to any agency of the GoYel'nment and to authorize successive 
redelegatiolls thereof, within limits specified by the Board. N otwith· 
standing any other provision of law, the Secretary of Defense is 
hereby authorized to delegate to the Board, in whole or in part, the 
powers, fU llctions, and duties conferred upon him by any other 
renegotiation law. 
SEC. 108. REVIEW BY THE TAX COURT 

Any contractor or subcontractor aggrieved by an order of the Board 
de termining the amount of excessive profits received or accrued by 
such contractor or subcontractor may-

(a) if the case was conducted initially by the Board itself­
within ninety days (not counting Sunday or a legal holiday in 
the District of Columbia as the last day) after the mailing under 
section 105(a) of the notice of such order, or 

(b) if the case was not conducted initially by the Board itsel£­
within ninety days (not counting Sunday or a legal holiday in-the 
District of Columbia as the last day) after the mailing under 
section 107(e) of the notice of the decision of the Board not to 
review the case or the notice of the order of the Board determining 
the amount of excessive profits, 

file a petition with The Tax Court of the United States for a redeter­
mination thereof. Upon such filing such court shall have exclusive 
jurisdiction, by order, to finally determine the amount, if any, of such 
excessive profits received or accrued by the contractor or subcon­
tractor, and such determination shall not be reviewed or redetermined 
by any court or agency. The court may determine as the amount of 
excessive profits an alnount either less than, equal to, or greater than 
that determined by the Board. A proceeding before the Tax Court to 
finally determine the amount, if any, of excessive profits shall not be 
treated as a proceeding to review the determination of the Board, 
but shall be treated as a proceeding de novo. For the purposes of this 
section the court shall have the same powers and duties, insofar as 
applicable in respect of the contractor, the subcontractor, the Board, 
and the Secretary, and in respect of the attendance of witnesses and 
the production of papers, notice of hearings, hearings before divisions, 
review by the Tax Court of decisions of divisions, stenographic 
reporting, and reports of proceedings, as such court has under sections 
1110, 1111, 1113, 1114, 1115 (a), 1116, 111 7 (a), 1118, 1120, and 1121 
of the Internal Revenue Code in the case of a proceeding to redeter­
mine a deficiency. In the case of any witness for the Board, the fees 
and mileage, and the expenses of taking any deposition shall be paid 
out of appropriations of the Board available for that purpose, and in 
the case of any other witnesses shall be paid, subject to rules pre­
scribed by the court, by the party at whose instance the witness 
appears or the deposition is taken. The filing of a petition under 
this section shall operate to stay the execution of the order of the 
Board under subsection (b) of section 105 only 22 if within ten days 
after the filing of the petition the petitioner files with the Tax Court a 
good and sufficient bond, approved by such court, in such amount 
as may be fixed by the court. Any amount collected by the United 

22 Mat ter In italics in section 108 was added by Pub. Law 870~84th Cong., approved August 1,1956. ThIs 
amendment is effective as of the date of the enactment of the .KonegotiatioD Act of 1951. 
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States under an order of the Board in excess of the alllount found to 
be due under a determination of excessive profits by the Tax Court 
shall be refunded to the contractor or subcontractor with interest 
thereon at the rate of 4 per centUlll per annum from the date of 
collection by the United States to the date of refund. 
SEC.I08A. VENUE OF APPEALS FROJ.',[ TAX COURT DECISIONS IN 

RENEGOTIATION CASES. 
A decision oj the Tax Oourt oj the United States under section 108 

oj this Act may, to the extent subject to review, be reviewed by-
(1) the United States Oourt of Appeals jor the circuit in which 

is located the office to which the contractor or subcontractor made 
his Federal income-tax return jor the taxable year which corresponds 
to the fiscal year with respect to which such decision oj the Tax Court 
was made, or ij no such return was made for such taxable year, then 
by the United States Oourt oj Appeals jor the District of Columbia, or 

(2) any United States Oourt of Appeals designated by the Attorney 
General and the contractor or subcontractor by stipulation in writing. 23 

SEC. 109. RULES AND REGULATIONS. 
The Board may make such rules, regulations, and orders as it deems 

necessary or appropriate to carry out the provisions of this title. 
SEC. 110. COMPLIANCE WITH REGULATIONS, ETC. 

No person shall be held liable for damages or penalties for any act 
or failure to act resulting directly or indirectly from his compliance 
with a rule, regulation, or order issued pursuant to this title, notwith­
standing that any such rule, regulation, or order shall thereafter be 
declared by judicial or other competent authority to be invalid. 
SEC. 111. APPLICATION OF ADMINISTRATIVE PROCEDURE ACT. 

The functions exercised under this title shall be excluded from the 
operation of the Administrative Procedure Act (60 Stat. 237) except 
as to the requirements of section 3 thereof. 
SEC. 112. APPROPRIATIONS. 

There are hereby authorized to be appropriated such sums as may, 
be necessary and appropriate for the carrying out of the provisions and 
purposes of this title. Funds made available for the purposes of this 
title may be allocated or transferred for any of the purposes of this 
title with the approval of the Bureau of the Budget to any agency of 
the Government designated to assist in carrying out this title. Funds 
so allocated or transferred shall remain available for such period as 
may be specified in the Acts making such funds available. 
SEC. 113. PROSECUTION OF CLAIMS AGAINST UNITED STATES BY 

FORMER PERSONNEL. 
Nothing in title 18, United States Code, sections 281 and 283, or in 

section 190 of the Revised Statutes (U.S.C., title 5, sec. 99) shall be 
deemed to prevent any person by reason of service in a Department 
or the Board from acting as counsel, agent, or attorney for prosecuting 
any claim against the United States: Provided, That such person shall 
not prosecute any claim against the United States (1) involving any 
subject matter directly connected with which such person was so 
employed, or (2) during the period such person is engaged in employ­
ment In a Department or the Board.N 

-----{ 
sa Section 108A was added by Pub. Law 870, 84th Cong., appro,ed August 1. 1956. 
u Section 113 was amended by Pub. Law 870, 84th Cong., approved August 1,1956, by striking out "during 

the period (or a part thereof) beginning July 1,1950; and ending December 31, 1953," before "from acting". 
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SEC. 114. REPORTS TO CONGRESS. 
Th e Board shall on or bejore January 1, 1957, and 0 '11, or bejore Jan­

uary 1 oj each year th ereajter, submit to the Congress a complete report 
oj its activities jor th e preceding year ending on June 30. Such report 
shall include-

(1) the number oj persons in the employment oj the Board dur­
ing such year, and the places oj their employment; 

(2) the administrative expenses incurred by the Board during 
such year; 

(3) statistical data relating to filings during such year by con­
tractors and subcontractors, and to the conduct and disposition 
during such year oj proceedings with respect to such filings and 
filings made during previous years; 

(4) an explanation oj the principal changes made by the Board 
during such year in its regulations and operating procedures; 

(5) the number oj renegotiation cases disposed oj by the Tax 
Court, each United States Court of Appeals, and the Supreme 
Court during such year, and the number oj cases pending in each 
such court at the close oj such year; and 

(6) such other injormation as the Board deems appropriate.25 

TITLE II -MISCELLANEOUS PROVISIONS 

SEC. 201. FUNCTIONS UNDER WORLD WAR II RENEGOTIATION ACT. 
(a) ABOLITION OF vV AR CONTRACTS PRICE ADJUSTMENT BOARD.­

The War Contracts Price Adjustment Board, created by the Renego­
t iation Act, is hereby abolished. 

(b) TRANSFER OF FUNCTIONS IN GENERAL.-All powers, functions, 
and duties conferred upon the War Contracts Price Adjustment Board 
by the Renegotiation Act and not otherwise specifically dealt with in 
t his section are transferred to the Renegotiation Board. 

(c) AMENDMENT OF THE RENEGOTIATIO~ ACT.-Subsection (a) (4) 
(D) of the Renegotiation Act is amended by inserting at the end 
thereof the following: "A net renegotiation rebate shall not be repaid 
unless a claim therefor has been filed with the Board on or before the 
date of its abolition, or unless a claim shall have been filed with the 
Administrator of General Services (i) on or before June 30, 1951,26 or 
(ii) within ninety days after the making of an agreelnent or the entry 
of an order under subsection (c) (1) determining the amount of exces­
sive profits, whichever is later. A claim shall be deemed to have been 
filed when received by the Board or the Administrator, whether or 
not accompanied by a statement of the Commissioner of Internal 
Revenue showing the amortization deduction allowed for the renego­
tiated year upon the recomputation made pursuant to section 124(d) 
of the Internal Revenue Code." 

(d) TRANSFER OF CERTAIN FUNCTIONs.-All powers, functions, and 
duties conferred upon the vVar Contracts Price Adjustment Board by 
subsection (a) (4) (D) of the Renegotiation Act, subject to the amend­
ment thereof by subsection (c) of this section, are hereby transferred 
to the Administrator of General Services. 

25 Section 114 was added by Pub. Law 870, 84th Cong., approved _\ugust 1,1956, 
25 Subsection (a)(4)(D) of the Renegotiation Act was 'further amended by Public Law 183, 82d Cong., 

approved October 20, 1951, which changed "June 3D, 1951" to "October 31
b

I951," and by Public Law 576, 
82d Oong., approved July 17, 1932, which changed "October 31,1951" to" ecember 31,1952." 
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(e) FUNCTIONS AND RECORDs.-Each Secretary of a Department is 
authorized and directed to eliminate the excessive profits determined 
under all existing rene~otiation agreements or orders by the methods 
enumerated in subsectlOn (c) (2) of the Renegotiation Act in respect 
of all renegotiations conducted by his Department pursuant to dele­
gutions from the War Contracts Price Adjustment Board. The sev­
eral Departments shall retain custody of the renegotiation case files 
covering renegotiations thus conducted for such time as the Secretary 
deems necessary for the purposes of this section, and thereafter they 
shall be made available to the Renegotiation Board for appropriate 
disposition. The renegotiation records of the 'Var Contracts Price 
Adjustment Board shall become records of the Renegotiation Board 
on the effective date of this section. 

(f) REFUNDS.-All refunds under subsection (a) (4) (D) of the 
Renegotiation Act (relating to the recomputation of the amortization 
deduction), all refunds under the last sentence of subsection (i)(3) 
of such Act (relating to excess inventories), and all amounts finally 
adjudged or determined to have been erroneously collected by the 
United States pursuant to a determination of excessive profits, with 
interest thereon in the last mentioned case at a rate not to exceed 4 
per centum per annum as may be determined by the Administrator of 
General Services or his duly authorized representative computed to 
the date of certification to the Treasury Department for payment, 
shall be certified by the Administrator of General Services or his duly 
authorized representative to the Treasury Department for payment 
from such appropriations as may be available therefor: Provided, 
That such refunds shall be based solely on the certificute of the Admin­
istrator of General Services or his duly authorized representative. 

(g) EXISTING POLICIES, PROCEDURES, ETC., To REMAIN IN EF­
FECT.-All policies, procedures, directives, and delegations of authority 
prescribed or issued (1) by the War Contracts Price Adjustment 
Board, or (2) by any Secretary or other duly authorized officer of the 
Government, under the authority of the Renegotiation Act, in effect 
upon the effective date of this section and not inconsistent herewith, 
shall remain in full force and effect unless and until superseded, or 
except as they may be amended, under the authority of this section 
or any other appropriate authority. All functions, powers, and 
responsibilities transferred by this section shall be accompanied by the 
authority to issue appropriate regulations and procedures, or to modify 
existing procedures, in respect of such powers, functions, and re­
sponsibilities. 

(h) SAVINGS PROVISION.-This section shall not be construed (1) 
to prohibit disbursements authorized by the War Contracts Price 
Adjustment Board and certified pursuant to its authority prior to the 
effective date of this section, (2) to affect the validity or finality of 
any agreement or order made or issued pursuant to law by the "War 
Contracts Price Adjustment Board or pursuant to delegations of 
authority from it, or (3) to prejudice or to abate any action taken or 
any right accruing or accrued, or any suit or proceeding had or 
commenced in any civil cause; but any court havmg on its docket a 
case to which the War Contracts Price Adjustment Board is a party, 
on motion or supplemental petition filed at any time withinjour years 
after the effective date of this section, showing a necessity fo~ the 
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survivai of such suit, action, or other proceeding to obtain a determi­
nation of the questions involved, may allow the same to be maintained 
by or against the United States. Ij any such case has been dismissed 
by any court j or jailure to substitute jor the HT ar Contracts Price Ad1ust­
ment Board prior to the effective date oj this sentence, such case is hereby 
revived and reinstated in such court as if it had not been dismissed. 27 

(i) RENEGOTIATION ACT NOT REPEALED.-Except as by this Act 
specifically aJnended or nlOdified, all provisions of the Renegotiation 
Act shall remain in full force and effect. 

(j) D EFINITIONs.-The terms which are defined in the Renegotia­
tion Act shall , when used in this section, have the same meaning as 
when used in the Renegotiation Act, except that where a renegotiation 
function has been transferred by or pursuan t to law the terms "Secre­
t.ary" or "Secretaries" and "Department" or "Departments" shall be 
understood to refer to the successors in function to those officers or 
offices specifically named in the Renegotiation Act. 

(k) EFFECTIVE DATE OF SECTION.-This section shall take effect 
sixty days after the date of the enactment of this Act. 
SEC. 202. PERIOD OF LIMITATIONS FOR RENEGOTIATION ACT OF 1948. 

No proceeding under the Renegotiation Act of 1948 to determine 
the amount of excessive profits for any fiscal year shall be commenced 
more than one year after the mandatory statement required by the 
regulations issued pursuant to such Act is filed with respect to such 
year, or more than six months after the date of the enactment of this 
title, whichever is the later, and if such proceeding is not so com­
menced (in the manner provided by the regulations prescribed pur­
suant to such Act), all liabilities of the contractor or subcontractor 
under such Act for excessive profits received or accrued during such 
fiscal year shall thereupon be discharged. If an agreement or order 
determining the amount of excessive profits under such Act is not 
made within two years following the commencement of the renegotia­
tion proceeding, then upon the expiration of such two years all lia­
bilities of the contractor or subcontractor for excessive profits with 
respect to which such proceeding was commenced shall thereupon be 
discharged, except that (1) such two-year period may be extended by 
mutual agreement, and (2) if within such two years such an order 
is duly issued pursuant to such Act, such two-year limitation shall not 
apply to the review of such order by any renegotiation board duly 
authorized to undertake such review. 
SEC. 203. AMENDMENT OF SECTION 3806 OF THE INTERNAL REVENUE 

CODE. 
Section 3806(a)(1) of the Internal Revenue Code is hereby amended 

by striking out subparagraphs (A), (B), and (C) and inserting in lieu 
thereof the following: 

"(A) The term 'renegotiation' includes any transaction 
which is a renegotiation within the meaning of the Federal 
renegotiation act applicable to such transaction, any modifi­
cation of one or more contracts with the United States or any 
agency thereof, and any agreement with the United States 
or any agency thereof in respect of one or more such con tracts 
or subcontracts thereunder. 

27 Matter In italics in section 201(h) was added by Pub. Law 764, 83d Cong., approved September 1; 1954. 



REPORT ON THE RENEGOTIATION ACT OF 1 95 1 177 

"(B) The term 'excessive profits' includes any amount 
which constitutes excessive profits within the meaning as­
signed to such term by the applicable Federal renegotiation 
act, any part of the contract price of a contract with the 
United States or any agency thereof, any part of the subcon­
tract price of a subcontract under such a contract, and any 
profits derived from one or more such contracts or sub­
contracts. 

"(C) The term 'subcontract' includes any purchase order 
or agreement which is a subcontract within the meaning 
assigned to such term by the applicable Federal renegotiation 
act. 

"(D) The term 'Federal renegotiation act' includes section 
403 of the Sixth Supplemental National Defense Appropria­
tion Act (Public 528, 77th Cong., 2d Sess.), as amended or 
supplemented, the Renegotiation Act of 1948, as amended or 
supplemented, and the Renegotiation Act of 1951, as 
amended or supplemented." 

SEC. 204. SEPARABILITY PROVISION. 
If any provision of this Act or the application of any provision to 

any person or circumstance is held invalid, the validity of the remain­
der of the Act and of the application of its provisions to other persons 
and circumstances shall not be affected thereby. 

'Committee studies, sec. 4 of Public Law 86-89, 86t.h Cong., approved 
July 13, 1959] 

SEC. 4. STUDIES OF PROCUREMENT POLICIES AND PRACTICES AND 
THE RENEGOTIATION ACT OF 1951. 

(a) (1) The Committee on Armed Services of the Senate, or any 
duly authorized subcommittee thereof, and the Committee on Armed 
Services of the House of Representatives, or any duly authorized sub­
committee thereof, are directed to make full and complete studies of 
the procurement policies and practices of the Department of Defense, 
the Department of the Air Force, the Depart.ment of the Army, and 
the Department of the Navy. Such studies shall include an examina­
tion of the experience of such Departments in the use of various 
methods of procurement and types of contractual instruments, with 
particular regard to the effectiveness thereof in achieving reasonable 
costs, prices, and profits. 

(2) Each committee shall, not later than September 30, 1960, report 
to its House the results of the study conducted by it pursuant to 
paragraph (1) of this subsection, together with such recommenda­
tions as it deems necessary or desirable. Each conlmittee shall nlake 
all material and data collected in the course of the study conducted 
by it available to the Joint Committee on Internal Revenue Taxation 
to assist it in making the study required by subsection (b). 

(b) (1) The Joint Committee on Internal Reyenue Taxation, or 
any duly authorized subcommittee thereof, is directed to make fI. 

:ull and complete study of the Renegotiation Act of 1951, as amended, 
and of the policies and practices of the Renegotiation Board. 
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(2) The Joint Committee shall, not later than ~-Iarch 31, 1961, 
l't."'port to the Senate and the House of Representatives the results (' 
the study conducted pursuant to paragraph (1) of this subsectioI1, 
together with such recommendations as it deems necessary or desirable. 

(3) For the purpose of making the study and report required by 
paragraph (1) of tl~is subsecti?n, the Joint. COI?mittee, and the Chief 
of ~taff of the Jomt CommIttee, may exerCIse any of the powers 
ronfrrred upon the Joint Committee and the Chief of Staff of the 
,Joint Commjttee by sections 8021 and 8023 of the Internal Revenue 
Code of 1954. The provisiollS of section 8023 (b) of such Code shall 
apply to requE'sts made under the authority of this paragraph to 
the same extent as in the case of ot.her requests Iuade under the 
authority of section 8023(a) of such Code. 


