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INTRODUCTION

This document’ prepared by the staff of the Joint Committee on Taxation, provides a description of the provisions of
H.R. 2676 (the “Internal Revenue Service Restructuring and Reform Act”) as passed by the House and the Senate (other than the tax
technical corrections provisions, which are contained in a separate staff document).

H.R. 2676 was passed by the House on November 5, 1997,2 with an amendment to include (as new Title V1) the “ Tax
Technical Corrections Act.”®* H.R. 2676 was passed by the Senate, as amended, on May 7, 1998.*

Part | of the document is alisting of the identical provisions (including effective dates). Part 1l isadescription of the differing
provisions in the House and Senate versions of the bill. A separate document provides a comparison of the estimated budget effects
of the House and Senate versions of the hill.

! This document may be cited as follows: Joint Committee on Taxation, Comparison of Provisions of H.R. 2676 Relating to
IRS Restructuring and Reform (JCS-5-98), May 18, 1998.

2 See also House Ways and Means Committee Report on H.R. 2676 (H. Rept. 105-364, Part |, October 31, 1997).

® The Tax Technical Corrections Act provisions were reported by the House Ways and Means Committee in H.R. 2645 (H.
Rept. 105-356, October 29, 1997).

* H.R. 2676, as amended, was reported by the Senate Finance Committee on April 22, 1998 (S. Rept. 105-174).
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I. LIST OF IDENTICAL PROVISIONS

Thefollowing isalist of identical provisions (other than tax technical corrections), including effective dates, in H.R. 2676 as
passed by the House and the Senate.

Electronic Filing

Return-free tax system (sec. 204 of the House bill and sec. 2004 of the Senate amendment)

Taxpayer Rights

Suspension of statute of limitations on filing refund claims during periods of disability (sec. 322 of the House bill and
sec. 3202 of the Senate amendment)

Limitation on financial status audit techniques (sec. 343 of the House bill and sec. 3412 of the Senate amendment)

Notice of deficiency to specify deadlines for filing Tax Court petition (sec. 347 of the House bill and sec. 3463 of the
Senate amendment)

Refund or credit of overpayments before final determination (sec. 348 of the House bill and sec. 3464 of the Senate
amendment)

Threat of audit prohibited to coerce tip reporting aternative commitment agreements (sec. 349 of the House bill and
sec. 3414 of the Senate amendment)

Explanation of taxpayers rightsin interviews with the IRS (sec. 352 of the House bill and sec. 3502 of the Senate
amendment)

Disclosure of criteria for examination selection (sec. 353 of the House bill and sec. 3503 of the Senate amendment)



Cataloging complaints (sec. 372 of the House bill and sec. 3701 of the Senate amendment)
Archive of records of Internal Revenue Service (sec. 373 of the House bill and sec. 3702 of the Senate amendment)
Payment of taxes (sec. 374 of the House bill and sec. 3703 of the Senate amendment)

Clarification of authority of Secretary relating to the making of elections (sec. 375 of the House bill and sec. 3704 of
the Senate amendment)



[I. DESCRIPTION OF DIFFERING PROVISIONS

Following is a comparison and description of the differing revenue provisionsin H.R. 2676, as passed by the House and the
Senate, with a summary description of present law for each provision.



ltem

Present Law

House Bill

Senate Amendment

TITLEI.

EXECUTIVE BRANCH
GOVERNANCE AND
MANAGEMENT OF THE
IRS

A. IRS Restructuring and
Creation of Oversight
Board

1. Reorganization of
theIRSand IRS
Mission Statement
(secs. 1001 and
1002 of the Senate
amendment)

The IRS s currently organized
in a 3-tier geographic structure
with a multi-functional National
Office, Regional Offices, and
District Offices.

The current IRS mission
statement provides that: The
purpose of the Internal Revenue
Service is to collect the proper
amount of tax revenue at the
least cost; serve the public by
continually improving the
quality of our products and
services; and performin a
manner warranting the highest
degree of public confidencein
our integrity and fairness.

No provision.

Under the Senate amendment,
the Commissioner isto develop
and implement a plan to
reorganizethe IRS. Thisplanis
to eliminate or substantially
modify the existing national,
regional and district structure of
the IRS, and instead establish
organizational units servicing
particular groups of taxpayers
with similar needs. The plan
also must ensure an independent
appeals function. Savings
provisions are provided to
preserve specific rights and
remedies, preserve the
continuing effect of legal
documents, ensure that
proceedings and suits are not
affected, and permit Treasury
Department and IRS
administrative actions relating



ltem

Present Law

House Bill

Senate Amendment

2. Creation of IRS
Oversight Board
(sec. 101 of the

House bill and sec.

1101 of the Senate
amendment)

Under present law, the
administration and enforcement
of theinternal revenue laws are
performed by or under the
supervision of the Secretary of
the Treasury.

Creation of IRS Oversight
Board.--The House bill provides
for the establishment within the
Treasury Department of the
Internal Revenue Service
Oversight Board (referred to as
the “Board”).

General duties of the Board.--
Under the House bill, the
general responsibilities of the
Board are to oversee the IRSin
its administration, management,
conduct, direction, and
supervision of the execution and
application of the internal
revenue laws. The Board has no
responsibilities or authority with
respect to (1) the development
and formulation of Federal tax
policy relating to existing or
proposed internal revenue laws,
(2) law enforcement activities of

to promulgation of regulations.

The Senate amendment provides
that the IRS isto review and
restate its mission to place a
greater emphasis on serving the
public and meeting taxpayers
needs.

Creation of IRS Oversight
Board.--Same as House hill.

General duties of the Board.--
Same as the House bill, except
that the Board has no authority
with respect to specific law
enforcement activities or with
respect to specific personnel
actions (other than for certain
management functions). The
Board has authority with respect
to general law enforcement
matters. As part of itsoversight
authority, the Board is to ensure
that the operation and
organization of the IRS are
efficient to allow it to carry out




ltem

Present Law

House Bill

Senate Amendment

the IRS, including compliance
activities such as criminal
investigations, examinations,
and collection activities, and (3)
specific procurement activities
of the IRS (e.g., selecting
vendors or awarding contracts).

Specific duties of Board.--
Under the House hill, the Board
is authorized to: (1) to review
and approve strategic plans of
the IRS, including the
establishment of mission and
objectives (and standards of
performance) and annual and
long-range strategic plans; (2) to
review the operational functions
of the IRS, including plans for
modernization of the tax system,
outsourcing or managed
competition, and training and
education; (3) to provide for the
review of the Commissioner’s
selection, evaluation and
compensation of senior
managers; (4) to review and
approve the Commissioner’s
plans for major reorganization
of the IRS; and (5) to approve
the Commissioner's selection of
a Taxpayer Advocate. In

its mission.

Specific duties of Board.--Same
as House bill, except that the
Board's specific duties aso
include: (1) recommending of 3
candidates to be National
Taxpayer Advocate; (2)
reviewing of IRS procedures on
financial audits required by law;
and (3) ensuring proper
treatment of taxpayers by IRS
employees. The Board's
authority to approve magjor IRS
reorganizations does not apply
to the reorganization provided
by the Senate amendment. The
Board is also to ensure that
appropriate confidentiality is
maintained in the exercise of its
duties.




ltem

Present Law

House Bill

Senate Amendment

addition, the Board reviews and
approves the budget request of
the IRS prepared by the
Commissioner.

Composition of the Board.--
Under the House bill, the Board
is composed of 11 members.
Eight of the members are so-
called “private-life’” members
who are not Federal officers or
employees. These private-life
members will be appointed by
the President, with the advice
and consent of the Senate. The
remaining members are (1) the
Secretary of the Treasury (or, if
the Secretary so designates, the
Deputy Secretary of the
Treasury), (2) arepresentative
of an organization representing
a substantial number of IRS
employees, who is appointed by
the President with the advice
and consent of the Senate, and
(3) the Commissioner of the
IRS.

Section 6103 authority.--The
members of the Board do not
have authority to receive
confidential taxpayer return

Composition of the Board.--
Same as House hill, except that
the Senate amendment provides
for 6 private-life members, for a
total of 9 Board members.

Section 6103 authority.--The
Board (and staff members of the
Board) are authorized to receive
confidential taxpayer return




ltem

Present Law

House Bill

Senate Amendment

Ethical standards - general
rules.--Present law imposes
standards of ethical conduct on
Federal employeesin order to

information (as defined under
section 6103 of the Code).

Qualifications of Board
members.-- The private-life
members of the Board are to be
appointed based on their
expertise in the following areas:
(1) management of large service
organizations; (2) customer
service; (3) the Federal tax laws,
including administration and
compliance; (4) information
technology; (5) organization
development; and (6) the needs
and concerns of taxpayers. In
the aggregate, the members of
the Board should collectively
bring to bear expertisein all
these enumerated aresas.

Ethical standards - general
rules.--The private-life Board
members are subject to the
ethical conduct rules applicable

information only to the extent
provided by the Treasury 1G for
Tax Administration or the
Commissioner in reports or
otherwise to assist the Board in
carrying out its duties. The
Board is not authorized to
receive return information
regarding taxpayer identity.

Qualification of Board
members.--Same as House hill,
except that areas of expertise
also include the needs and
concerns of small business.
(Modified by floor amendment
by Senator Graham, adopted by
voice vote.)

Ethical standards - general
rules.--The ethical conduct rules
that apply to the private-life
Board members depend on




ltem

Present Law

House Bill

Senate Amendment

avoid conflicts of interest.
Criminal penalties are imposed
for violations of these standards.
In some cases, less strict
standards apply to "special
government employees’ than to
regular, full-time Federal
government employees. In
general, a specia government
employeeis an individual who
IS expected to serve no more
than 130 days during any 365-
day period.

All Federal employees are
precluded from participating
personally and substantially in
matters that affect the
employee’s own financial
interest or that of persons with
certain relationships to the
employee. In general, the
ethical conduct rules prohibit a
regular Federal employee from:
(2) representing persons
(whether or not for
compensation) before the
agency in which the employee
serves or against the United
States; and (2) sharing in
compensation from another’s
representation of persons before

to specia government
employees who serve more than
60 days during any 365-day
period.

whether, under present-law
rules, such individuals are
classified as special government
employees or regular Federal
government employees. If the
private-life members are special
government employees under
present law, then,
notwithstanding the exceptions
for special government
employees who have served less
than 60 days, the Senate
amendment prohibits private-
life members from representing
anyone before the Board, the
IRS, or the Departments of
Treasury or Justice on tax-
related matters. Regardless of
the rules otherwise applicable to
special government employees,
the private-life Board members
are not precluded from sharing
in compensation earned by
another for representation
before the Board, the IRS,
Treasury or the Department or
Justice.

If the private-life Board
members are regular Federa
employees, as determined under
present law, then they are



ltem

Present Law

House Bill

Senate Amendment

the agency in which the
employee serves or against the
United States.

In the case of a special
government employee, the
restrictionsin (1) and (2) above
apply only with respect to
matters involving specific
parties in which the employee
personally and substantially
participated in his or her official
capacity or which are pending in
the agency in which the
employee serves.

In the case of a special
government employee who
served less than 60 days in the
preceding 365 days, the
restrictionsin (1) and (2) above
apply only with respect to
matters involving specific
parties in which the special
government employee
personally and substantially
participated in his or her official

capacity.

Ethical standards - post-

[-7

Ethical standards - post-

subject to the present-law rules
applicable to such employees.

The Senate amendment provides
awaiver for the IRS employee
organi zation representative for
certain conflict-of-interest laws
relating to his or her service
with the employee organization.

Ethical standards - post-




ltem

Present Law

House Bill

Senate Amendment

employment restrictions.--
Present law imposes post-
employment restrictions on
senior Federal employeesin
order to prohibit the unfair use
of prior Government
employment. One of the post-
employment restrictions
prohibits senior government
employees from representing
parties other than the United
States before their former
department or agency for one
year after employment. This
restriction does not apply to
special government employees
who serve less than 60 daysin
the final 1-year period of
service.

Ethical standards - financial
disclosure.--Federal government
employees compensated at
certain pay grades are subject to
public financial disclosure
requirements. Special
government employees who
serve less than 60 daysin ayear
are not subject to the public
financia disclosure
requirements, but are subject to
confidential financial disclosure

employment restrictions.--Under
the House hill, private-life
Board members are subject to
the 1-year post-employment
restriction applicable to senior-
level employees.

Ethical standards - financial
disclosure.--Private-life Board
members are subject to the
public financial disclosure rules
generally applicable to Federad
government employees above
certain pay grades.

employment restrictions.--Same
as the House bill with respect to
private-life Board members.
The Senate amendment aso
applies the 1-year post-
employment rule to the
employee organization
representative, except to the
extent he or sheisacting in the
capacity of arepresentative of
the employee organization.

Ethical standards - financial
disclosure.--Same as the House
bill with respect to the private-
life Board members. The Senate
amendment also applies the
public financial disclosure
requirement to the employee
organization representative, and
requires the employee
organization to provide
additional annual financial
reports.




ltem

Present Law

House Bill

Senate Amendment

requirements.

Term of office.--Under the
House hill, the 8 private-life
Board members and the
employee organization
representative generaly will be
appointed for 5-year terms. The
private-life members may serve
no more than two 5-year terms.
Each 5-year term begins upon
appointment. Board member
terms are staggered. Private-life
members first appointed to the
Board serveinitial terms of less
than 5 years (specifically, 1
member for 1 year, 1 for 2
years, 2 for 3 years, and 2 for 4
years). Any member of the
Board can be removed by the
President. The Secretary and
the Commissioner cease to be
Board members upon
termination of employment in
such positions. The employee
organization representative
ceases to be a Board member
upon termination of his or her
affiliation with the employee
organization.

Mesetings.--Under the House

Term of office.--Same as the
House bill, except that under the
Senate amendment, the initial
staggered terms of private-life
members are: 2 members for 2
years, 2 for 4 years, and 2 for 5
years. In addition, the Senate
amendment does not include the
House bill provision that the
employee organization
representative ceasesto be a
member of the Board when he
or she ceases to be affiliated
with the employee organization.

Meetings.--The Board is



ltem

Present Law

House Bill

Senate Amendment

bill, the Board is required to
meet at |east once a month, and
can meet at such other times as
the Board determines

appropriate.

Quorum.—The House bill
provides that a quorum of 6
membersisrequired in order for
the Board to conduct business.

Staff.--Under the House hill, the
Board is not authorized to have
its own permanent staff, but will
have such staff as detailed by
the Commissioner at the request
of the Chair of the Board.

Travel expenses.--Under the
House hill, the Board members
are allowed travel expensesin
order to attend Board meetings.

Effective date.--Date of
enactment. The President is
directed to submit nominations
for Board members to the
Senate within 6 months of the
date of enactment.
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required to meet at least
quarterly, and at such other
times as the Chair determines

appropriate.

Quorum.--Under the Senate
amendment, a quorum of 5
membersis required for the
Board to conduct business.

Staff.--The Senate amendment
provides that the Board is
authorized to have a permanent
staff, as well as staff detailed
through any other Federa

agency.

Travel expenses.--Under the
Senate amendment, Board
members are allowed to receive
travel expenses necessary to the
performance of their duties.

Effective date.--Same as House
bill, except that the Board
terminates on September 30,
2008.
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Appointment and
Dutiesof IRS
Commissioner and
Chief Counsel (secs.
102 and 103 of the
House bill and sec.
1102(a) of the
Senate amendment)

Appointment and duties of
Commissioner.--Within the
Department of the Treasury isa
Commissioner of Internal
Revenue, who is appointed by
the President, with the advice
and consent of the Senate. The
Commissioner has such duties
and powers as may be
prescribed by the Secretary.
The Secretary has delegated to
the Commissioner the
administration and enforcement
of theinternal revenue laws.
The Commissioner generally
does not have authority with
respect to tax policy matters.

The Secretary is authorized to
employ such persons as the
Secretary deems appropriate for
the administration and
enforcement of the internal
revenue laws and to assign posts
of duty.

Appointment and duties of IRS
Chief Counsel.--The IRS Chief
Counsdl, who isthe chief law
officer for the IRS, is appointed

Appointment and duties of
Commissioner.--Under the
House bill, the Commissioner is
appointed to a 5-year term,
beginning with the date of
appointment. The Board has the
power to recommend candidates
to the President for
Commissioner and to
recommend the removal of the
Commissioner. The
Commissioner has such duties
and powers as prescribed by the
Secretary. Unless otherwise
specified by the Secretary, such
duties and powers include the
power to administer, manage,
conduct, direct, and supervise
the execution and application of
the internal revenue laws or
related statutes and tax
conventions to which the United
Statesisa party. The Secretary
must notify the Congress if he
or she determines not to
delegate the enumerated powers
to the Commissioner.

Appointment and duties of IRS
Chief Counsdl.--No provision.
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Appointment and duties of
Commissioner.--Same as House
bill, except that the
Commissioner also has the
power to recommend to the
Board candidates for
appointment as Nationa
Taxpayer Advocate when a
vacancy occurs. In addition, the
Senate amendment clarifies that
the Commissioner can be
appointed to more than one 5-
year term.

Appointment and duties of IRS
Chief Counsel.—Under the
Senate amendment, the Chief
Counsel reports directly to the
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by the President, with the advice
and consent of the Senate. The
Chief Counsel is an Assistant
General Counsdl of the
Treasury, and reports to the
General Counsdl of the
Treasury. The duties of the
Chief Counsel derive from the
Secretary, who has delegated
authority over the Chief Counsel
to the Treasury General
Counsel. The Treasury General
Counsel has delegated to the
Chief Counsel the authority to
serve as legal advisor to the
Commissioner.

Effective date.-Date of
enactment. The 5-year term of
office appliesto the
Commissioner in office on the
date of enactment, and runs
from the date of appointment.
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Commissioner. The Chief
Counsel has such duties and
powers as prescribed by the
Secretary. Unless otherwise
specified by the Secretary, such
duties and powers include the
duties, specifically enumerated
by statute, to: (1) be legal
officer to the Commissioner and
the Commissioner's officers and
employees; (2) furnish legal
opinions; (3) prepare proposed
legidation, treaties, regulations
and Executive Ordersrelating to
laws affecting the IRS; (4)
represent the Commissioner in
cases before the Tax Court; (5)
determine which civil actions
should be litigated and make
recommendations to the Justice
Department. If the Secretary
determines not to delegate a
power specified above, the
Secretary must notify the
Congress.

Effective date.--Same as House
bill asto the Commissioner.
The provisions relating to the
Chief Counsel take effect 90
days after the date of enactment.
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C. Structure and Funding
of the Employee Plans
and Exempt
Organizations Division
(“EP/EO”) (sec. 102 of
the House bill and sec.
1102 of the Senate
amendment)

Office of EP/EO.--The
Employee Retirement Income
Security Act of 1974 (“ERISA”)
statutorily created within the
IRS the Office of Employee
Plans and Exempt Organizations
(*EP/EQ”) under the direction
of an Assistant Commissioner.
EP/EO oversees deferred
compensation plans governed by
sections 401-414 of the Code
and organizations exempt from
tax under Code section 501(a).

Funding mechanism.-- ERISA
authorized the appropriation of
an amount equal to the sum of
the section 4940 excise tax on
investment income of private
foundations (assuming arate of
2 percent) as would have been
collected during the second
preceding year plus the greater
of the same amount or $30
million. However, amounts
raised by the section 4940
excise tax have never been
dedicated to the administration
of EP/EQ, but are transferred
instead to general revenues.

Office of EP/EQO.--The House
bill expands EP/EO’s
responsibilities to include
nonqualified deferred
compensation arrangements.
The House bill also provides
that the Assistant Commissioner
shall report annually to the
Commissioner on EP/EO
operations.

Funding mechanism.--The
House hill repeals the funding
mechanism for EP/EO set forth
in section 7802(b). Thus, the
appropriate level of funding for
EP/EO is, consistent with
current practice, subject to
annua Congressiondl
appropriations, as are other
functions within the IRS.

Effective date.--The provision

[-14

Office of EP/EO.--The Senate

amendment eliminates the
statutory requirement contained
in section 7802(b) that there be
an “ Office of Employee Plans
and Exempt Organizations’
under the supervision and
direction of an Assistant
Commissioner.

Funding mechanism.--Same as

House hill.

Effective date.--Same as House
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enactment.
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is effective on the date of

bill.
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D. Taxpayer Advocate
and Taxpayer Assistance
Orders (secs. 102 and 342
of the House bill and sec.
1102(a), (c), and (d) of the
Senate amendment)

Taxpayer Advocate.--In 1996,
the Taxpayer Bill of Rights 2
(“TBOR 2") established the
position of Taxpayer Advocate,
which replaced the position of
Taxpayer Ombudsman, created
in 1979 by the IRS. The
Taxpayer Advocate is appointed
by and reports directly to the
IRS Commissioner. The
functions of the office of the
Taxpayer Advocate are (1) to
assist taxpayers in resolving
problems with the IRS, (2) to
identify areasin which
taxpayers have problemsin
dealingswith the IRS, (3) to
propose changes (to the extent
possible) in the administrative
practices of the IRS that will
mitigate those problems, and (4)
to identify potential legidative
changes that may mitigate those
problems.

Appointment and qualifications
of Taxpayer Advocate.--The
House bill provides that the
Taxpayer Advocate is appointed
by the Commissioner with the
approval of the Oversight
Board.

The House bill imposes new
responsibilities on the Taxpayer
Advocate, including monitoring
the coverage and geographical
alocation of problem resolution
officers and developing
guidance that outlines criteriato
be used by IRS employeesin
referring taxpayer inquiries to
problem resolution officers.

The local telephone number for
the problem resolution officer in
each district should be
published and available to
taxpayers.

I-16

Appointment and qualifications
of Taxpayer Advocate.--The
Senate amendment renames the
Taxpayer Advocate the
“National Taxpayer Advocate.”
The National Taxpayer
Advocate is appointed by the
Secretary from among 3
individuals recommended by the
Oversight Board.

The Senate amendment replaces
the present-law problem
resolution system with a system
of local Taxpayer Advocates
who report to the National
Taxpayer Advocate and who
will be independent from the
IRS examination, collection,
and appeals functions. The IRS
isrequired to publish the
taxpayer’ s right to contact the
local Taxpayer Advocate on the
statutory notice of deficiency.
The National Taxpayer
Advocate is to appoint a counsel
to report directly to the National
Taxpayer Advocate. (Modified
by floor amendments by Sen.
Roth and Sen. Grassley, adopted
by voice vote.)
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Reporting requirements.--The
Taxpayer Advocate is required
to submit two annual reports to
the tax-writing committees: (1)
the first is due by June 30 and is
required to describe the
objectives of the Taxpayer
Advocate for the next fiscal year
and (2) the second is due by
December 31 and isrequired to
describe the activities of the
Taxpayer Advocate for the

It isintended that the Taxpayer
Advocate must have either
substantial experience
representing taxpayers before
the IRS or have substantial
experience within the IRS.

Anindividual who is an officer
or an employee of the IRS
cannot be appointed as the
Taxpayer Advocate unless the
individual agrees not to accept
any employment with the IRS
for at least 5 years after ceasing
to be the Taxpayer Advocate.

Reporting requirements.--The
House bill modifies the
information to be included in
the December 31 report to the
tax-writing committees to
require the report to identify
areas of the tax law that impose
significant compliance burdens
on taxpayers or the IRS and to
identify the 10 most litigated
issues for each category of
taxpayers. The reports of the
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The National Taxpayer
Advocate must have a
background in customer service
aswell astax law and
experience representing
individual taxpayers.

Anindividual may be appointed
asthe Nationa Taxpayer
Advocate only if the individual
was not an officer or employee
of the IRS during the 2 year
period before the appoi ntment
and the individual agrees not to
accept employment with the
IRSfor at least 5 years after
ceasing to be the National
Taxpayer Advocate.

Reporting requirements.--Same
as the House bill, except that the
Senate amendment follows
present law by providing that
the Commissioner may not
review the reports of the
National Taxpayer Advocate
prior to submission to the
Congress.




I tem Present Law House Bill Senate Amendment
previous fiscal year, including Taxpayer Advocate may be
what the Taxpayer Advocate has reviewed by the Commissioner
done to improve taxpayer before being submitted to the

services and IRS
responsiveness. The reports of
the Taxpayer Advocate are to be
provided without prior review
or comment by the
Commissioner, the Secretary,
any other officer or employee of
the Treasury, or the Office of
Management and Budget.

Taxpayer assistance orders.--
Under present law, taxpayers
can request that the Taxpayer
Advocate issue a taxpayer
assistance order (TAO) if the
taxpayer is suffering or about to
suffer asignificant hardship as a
result of the manner in which
the internal revenue laws are
being administered. The direct
point of contact for taxpayers
seeking TAOs s a problem
resolution officer appointed by a
District Director or a Regiona
Director of Appeals. The
Taxpayer Advocate has
delegated the authority to issue
TAOsto the local and regional
problem resolution officers.

Congress.

Taxpayer assistance orders.—The
House bill expands the
circumstances under which a
TAO may be issued to provide
that a“significant hardship” is
deemed to occur if one of the
following four factors exists: (1)
there is an immediate threat of
adverse action; (2) there has
been an unreasonable delay in
resolving the taxpayer’ s account
problems; (3) the taxpayer will
have to pay significant costs
(including fees for professional
services) if relief is not granted;
or (4) the taxpayer will suffer
irreparable injury, or along-
term adverse impact, if relief is
not granted. In determining
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Taxpayer assistance
orders.—Same as the House hill,
except that a significant
hardship is deemed to occur if
there has been adelay of more
than 30 days (as opposed to the
“unreasonable delay” in the
House hill) in resolving the
taxpayer’ s account problems.

In addition, the Senate
amendment authorizes the
National Taxpayer Advocate to
issuea TAO inany
circumstances that the Taxpayer
Advocate considers appropriate.
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E. Treasury Office of
Inspector General; IRS
Office of the Chief

In general.--Responsibility for
oversight and review of IRS
operations is currently vested in

whether toissuea TAO in cases
in which the IRS failed to
follow applicable published
guidance (including the Internal
Revenue Manual), the Taxpayer
Advocate is to construe the
matter in a manner most
favorable to the taxpayer.

Effective date.—Date of
enactment, except that the post-
employment restrictions on the
Taxpayer Advocate do not
apply to an individual holding
that position on the date of
enactment.

No provision.
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Effective date.--Generally date
of enactment. During the
period before the appointment
of the IRS Oversight Board, the
National Taxpayer Advocate
shall be appointed by the
Secretary. The provision
providing that the Taxpayer
Advocate reports directly to the
Commissioner, the provision
providing that the Taxpayer
Advocate is appointed by the
Secretary, and the restrictions
on previous and subsequent
employment of the Taxpayer
Advocate do not apply to the
individual serving as the
Taxpayer Advocate on the date
of enactment.

In general .--The Senate
amendment establishes a new,
independent, Treasury Inspector
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I nspector (secs. 1102
and 1103 of the Senate
amendment)

two organizations, the Treasury
Office of Inspector General
(“Treasury 1G”) and the IRS
Office of the Chief Inspector
(“Inspection Service”). The
Inspection Service was created
in 1951 as a part of the IRS and
the Treasury 1G was established
in 1988 under the Inspector
General Act of 1978 (“1G Act”).

Appointment and
qualifications.--The Treasury |G
is selected by the President, with
the advice and consent of the
Senate, without regard to
political affiliation and solely on
the basis of integrity and
demonstrated ability in
accounting, auditing, financia
anaysis, law, management
analysis, public administration,
or investigations. The Treasury
|G can be removed from office
by the President.

The Chief Inspector is appointed
and can be removed by the IRS
Commissioner. The Inspection
Service consists of a National

1-20

General for Tax Administration
(“Treasury 1G for Tax
Administration™) within the
Department of Treasury. The
IRS Inspection Serviceis
eliminated, and all of its powers
and responsibilities are
transferred to the Treasury 1G
for Tax Administration. The
role of the existing Treasury 1G
is redefined to exclude
responsibility for the IRS.

Appointment and
qualifications.--The Treasury |G
for Tax Administration is
selected in the same manner as
isthe Treasury |G under present
law. In addition to the
qualifications applicable to the
Treasury 1G, the Treasury 1G
for Tax Administration should
have experience in tax
administration and demonstrated
ability to lead alarge and
complex organization.

The Treasury 1G for Tax
Administration may not be
employed by the IRS within the
two years preceding and the five
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Office and the offices of the
four Regional Inspectors who
report directly to the Chief

I nspector.

Duties and responsibilities.--
The Treasury 1G generally is
authorized to conduct, supervise
and coordinate internal audits
and investigations relating to the
programs and operations of the
Treasury, including all of its
bureaus and offices. However,
the Treasury |G does not have
responsibility for either the
internal audit or inspection
functions of the IRS Inspection
Service. Rather, Treasury 1G
oversees the internal audits and
internal investigations

performed by the Inspection
Service. However, pursuant to a
Memorandum of Understanding
between the Commissioner and
the Treasury |G, the Treasury
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years following his or her
appointment. Similarly, any
Assistant or Deputy Inspectors
General appointed by the
Treasury 1G for Tax
Administration may not be
employed by the IRS within the
two years preceding and the five
years following their
appointments.

Duties and responsibilities.--
The Treasury 1G for Tax
Administration has the duties
and responsibilities currently
delegated to the Treasury 1G
with respect to the IRS. In
addition, the Treasury |G for
Tax Administration assumes all
of the duties and responsibilities
currently delegated to the IRS
Inspection Service.

Accordingly, the Treasury 1G
for Tax Administration is
charged with conducting audits,

investigations, and evaluations
of IRS programs and operations
(including the Board), for
protecting the IRS against
external attempts to corrupt or
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|G has responsibility for
investigating all allegations of
misconduct involving IRS
executives and managers (Grade
15 and above), as well as any
other allegation involving
“significant or notorious”
matters.

The Inspection Service
generaly isresponsible for
carrying out internal audits and
investigations that: (1) promote
the economic, efficient, and
effective administration of the
nation’s tax laws; (2) detect and
deter fraud and abuse in IRS
programs and operations; and
(3) protect the IRS against
external attempts to corrupt or
threaten its employees. The
Inspection Serviceis divided
into three functions:. Internal
Security, Internal Audit, and
Integrity Investigations and

Activities.

Under the IG Act of 1978,
Inspectors General are
instructed to report
expeditiously to the Attorney
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threaten its employees. In this
regard, the Senate amendment
specifically directs the Treasury
|G for Tax Administration to
evaluate the adequacy and
security of IRS technology on
an ongoing basis.

In addition, the Senate
amendment directs the Treasury
|G for Tax Administration to
implement a program
periodically to audit a
statistically valid sample of all
determinations [Floor
amendment by Sen. Roth
adopted by voice vote] where
the IRS has asserted either
section 6103 or law enforcement
considerations as arationae for
refusing to disclose requested
information. The program must
be implemented within 6
months after establishment of
the Treasury |G for Tax

Administration. The Treasury
IG for Tax Administration is
directed to report any findings
of improper assertion of section
6103 or law enforcement
considerations to the Board.
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General whenever the Inspector
General has reasonable grounds
to believe there has been a
violation of Federal criminal
law. However, in matters
involving criminal violations of
the Internal Revenue Code, the
Treasury 1G may report to the
Attorney General only those
offenses under section 7214 of
the Code (unlawful acts of
revenue officers or agents,
including extortion, bribery and
fraud) without the consent of the
Commissioner.

Authority.--The Treasury I1G
reports to and is under the
general supervision of the
Secretary of Treasury, acting
through the Deputy Secretary.
In general, the Secretary cannot
prevent or prohibit the Treasury

|G from initiating, carrying out,
or completing any audit or
investigation or from issuing
any subpoena during the course
of any audit or investigation.
However, section 8D of the IG
Act of 1978 grants the Secretary
authority to prohibit audits or

1-23

Further, the Senate amendment
directsthe Treasury 1G for Tax
Administration to establish a
toll-free confidential telephone
number for taxpayers to register
complaints of misconduct by
IRS employees and to publish
the telephone number in IRS
Publication 1.

There are no restrictions on the
Treasury |G for Tax
Administration’s ability to refer
matters to the Department of
Justice.

Authority.--The Treasury 1G for
Tax Administration reports to
and is under the general
supervision of the Secretary of
Treasury. Under the Senate
amendment, the Secretary
cannot prevent or prohibit the

Treasury 1G for Tax
Administration from initiating,
carrying out, or completing any
audit or investigation or from
issuing any subpoena during the
course of any audit or
investigation.
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investigations by the Treasury
|G under certain circumstances
that require access to sensitive
information.

The Chief Inspector derives
specific and general authority
from delegation by the
Commissioner and Deputy
Commissioner. In addition,
under section 7608(b) of the
Code, the Chief Inspector is
authorized to perform certain
functions in connection with the
duty of enforcing any of the
criminal provisions of the Code,
including executing and serving
search and arrest warrants,
serving subpoenas and
summonses, making arrests
without warrant, carrying
firearms, and seizing property

subject to forfeiture under the
Code.

Access to taxpayer returns and
return information.-- The
Treasury |G has access to
taxpayer returns and return
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Under the Senate amendment,
the Treasury |G for Tax
Administration must provide to
the Board all reports regarding
IRS matters on atimely basis
and conduct audits or
investigations requested by the
Board. The Treasury IG for
Tax Administration also must,
in atimely manner, conduct
such audits or investigations and
provide such reports as may be
requested by the Commissioner.

In carrying out the duties and
responsibilities described above,
the Treasury |G for Tax
Administration has the present-
law authority generally granted
to Inspectors General under the
IG Act of 1978. In addition, the
Treasury |G for Tax

Administration has the authority
granted to the IRS Inspection
Service under present-law Code
section 7608.

Access to taxpayer returns and
return information.--The
Treasury 1G for Tax
Administration has access to
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information under section
6103(h)(1) of the Code.
However, such access is subject
to certain special requirements,
including the requirement that
the Treasury 1G notify the IRS
Inspection Service of its intent
to access returns and return
information.

The Inspection Service has full
access to taxpayer returns and
return information.

Reporting requirements.--
Under the IG Act of 1978, the
Treasury |G reports to the
Congress semiannually on its
activities. Reports from the
Treasury |G are transmitted to
the Committees on Government

Reform and Oversight and
Ways and Means of the House
and the Committees on
Governmental Affairsand
Finance of the Senate.

The Inspection Service reports
facts developed through its
internal audit and internal
security activitiesto IRS
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taxpayer returns and return
information under section
6103(h)(1) of the Code, and is
not subject to any special
requirements.

Reporting requirements.--The
Treasury 1G for Tax
Administration is subject to the
semiannual reporting
requirements set forth in section
5 of the IG Act of 1978. As
under present law, reports are

made to the Committees on
Government Reform and
Oversight and Ways and Means
of the House and the
Committees on Governmental
Affairs and Finance of the
Senate. The reports must
contain the information that is
required to be reported by the
Treasury 1G with respect to the
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management officials, who are
charged with the responsibility
of reviewing IRS activities. The
results of the Chief Inspector’s
internal audit and internal
security activitiesalso are
reported to the Treasury |G and
are included in the Treasury

|G’ s semiannual reports to
Congress.

Internal audit reports prepared
by the Inspection Service are
provided monthly to the GAO,
aswell asto the House and
Senate Appropriations
Committees. In addition, a
monthly list of Internal Audit
reportsis provided to Treasury
and the OMB. Reports of

Investigation regarding criminal
conduct are referred to the
Department of Justice for
prosecution.

Resources.--For fiscal year
1997, the Treasury |G had 296
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IRS under present law, as well
as information regarding the
source, nature and status of
taxpayer complaints and
allegations of serious
misconduct by IRS employees
received by the IRS or by the
Treasury 1G for Tax
Administration [Floor
amendment by Sen Roth
adopted by voice vote]. In
addition, the Treasury |G for
Tax Administration is required
to report annually on certain
additional information (e.g.,
regarding the use of
enforcement statisticsin
evaluating |RS employees, the
implementation of various
taxpayer rights protections, IRS

employee terminations and
mitigations, and administrative
or civil actions with respect to
violations of the fair debt
collection provision [Floor
amendment by Sen. Kerrey
adopted by voice vote]) required
by the Senate amendment.

Resources.--Under the Senate
amendment, all but 300 FTEs
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FTEs and total funding of $29.7
million. Of the total Treasury
|G FTEs, approximately 23
were used for IRS oversight
activitiesin fiscal year 1997. 21
of such FTEs and $1.9 million
were transferred from the IRS
appropriation in 1990 pursuant
to a Memorandum of
Understanding.

The Inspection Service had
1,202 FTEs for 1997 and total
funding of $100.1 million. Of
these FTEs, approximately 442
performed Internal Audit
functions, 511 performed
Internal Security functions, and
94 performed Integrity
Investigations and Activities.
Of the remaining FTEsS,
approximately 95 were
dedicated to information
technology functions and 60
staffed the offices of the Chief
Inspector and the Regional
Inspectors.
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from the IRS Inspection Service
are transferred to the Treasury
|G for Tax Administration.
Such FTEs include al of the
FTEs performing investigative
functions in the Inspection
Service's Internal Security and
Integrity Investigations and
Activities. In addition, the 21
FTEs previously transferred
from Inspection to Treasury |G
pursuant to the 1990
Memorandum of Understanding
to perform oversight of the IRS
are transferred to the Treasury
|G for Tax Administration.

The Commissioner will retain
approximately 300 FTEs from
the Inspection Service to staff
an audit function (including
support staff) for internal IRS
management purposes. Like
other IRS functions, however,
this audit function is subject to
oversight and review by the
Treasury 1G for Tax
Administration.

Treasury 1G.-- The
Treasury 1G generally continues

to have its present-law
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responsibilities and authority
with respect to all Treasury
functions other than the IRS and
the Board. However, the
Treasury |G generally does not
have access to taxpayer returns
and return information under
section 6103 (unless the
Secretary specifically authorizes
such access).

The Treasury 1G for Tax
Administration operates
independently of the Treasury
IG. The Secretary of Treasury
is directed to establish
procedures pursuant to which
the Treasury |G for Tax
Administration and the Treasury
|G shall coordinate audits and
investigations in cases involving
overlapping jurisdiction.

The Treasury |G continues to
have responsibility for
providing an opinion on the
Department of Treasury’s
consolidated financial statement
as required under the Chief
Financial Officer Act. The
Treasury 1G for Tax
Administration is responsible
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for rendering an opinion on the
IRS custodial and administrative
accounts (to the extent the GAO
does not exercise its option to
preempt).

Effective date.--The transfer of
resources and functionsto the
new Treasury |G for Tax
Administration is effective 180
days after the date of enactment.
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F. Prohibition on
Executive Branch
Influence Over
Taxpayer Audits
(sec. 104 of the

House bill and sec.

1105 of the Senate
amendment)

Thereisno explicit prohibition
in the Code on high-level
Executive Branch influence
over taxpayer audits and
collection activity.

The Internal Revenue Code
prohibits disclosure of tax
returns and return information,
except to the extent specifically
authorized by the Internal
Revenue Code (sec. 6103).
Unauthorized disclosureis a
felony punishable by afine not
exceeding $5,000 or
imprisonment of not more than
five years, or both (sec. 7213).
An action for civil damages aso
may be brought for
unauthorized disclosure (sec.
7431).

The House bill makes it
unlawful for a specified person
to request that any officer or
employee of the IRS conduct or
terminate an audit or otherwise
investigate or terminate the
investigation of any particular
taxpayer with respect to the tax
liability of that taxpayer. The
prohibition applies to the
President, the Vice President,
and employees of the executive
offices of either the President or
Vice President, as well as any
individual (except the Attorney
General) serving in aposition
specified in section 5312 of
Title 5 of the United States
Code (these are generally
Cabinet-level positions). The
prohibition applies to both
direct requests and requests
made through an intermediary.

Any request made in violation
of this rule must be reported by
the IRS employee to whom the
request was made to the Chief
Inspector of the IRS, who has
the authority to investigate such

1-30

Same as the House bill; in
addition, the Senate amendment
clarifies that the prohibition
appliesto direct or indirect
requests.
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violations and to refer any
violations to the Department of
Justice for possible prosecution,
as appropriate. Anyone
convicted of violating this
provision will be punished by
imprisonment of not more than
5 years or afine not exceeding
$5,000 (or both).

The general prohibition does not
apply (1) to arequest madeto a
specified person by ataxpayer
or ataxpayer’s representative
that is forwarded by the
specified person to the IRS; (2)
to requests for disclosure of
returns or return information
under section 6103 if the request
is made in accordance with the
requirements of section 6103;
and (3) to requests made by the
Secretary of the Treasury asa
consequence of the implementa-
tion of achange in tax policy.

Effective date.--The provision
appliesto violations occurring
after the date of enactment.
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Effective date.--Same as the

House hill.
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G. Review of Milwaukee
and Waukesha | RS Offices
(sec. 1106 of the Senate
amendment)

The IRS established atask force
beginning in January, 1998 to
conduct an investigation of the
equal employment opportunity
process in its Milwaukee and
Waukesha, Wisconsin offices.

No provision.
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The Senate amendment directs
the IRS Commissioner to
appoint an independent expert in
employment and personnel
matters to review the
investigation conducted by the
task force and report to
Congress with recommendations
for action not later than July 1,
1999. The review should
include a determination of the
accuracy and validity of such
investigation; and if determined
necessary by the expert, a
further investigation of such
offices relating to:

(1) the equal employment
opportunity process; and

(2) any alleged
discriminatory employment-
related actions, including any
alleged violation of Federal law.
(Senate floor amendment by
Senators Kohl and Feingold,
adopted by voice vote.)

Effective date.- -Date of
enactment.
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H. IRS Personnel
Flexibilities (sec.
111 of the House
bill and secs. 1201-
1205 of the Senate
amendment)

The IRS is subject to the
personnel rules and procedures
set forth in title 5, United States
Code, which regulate hiring,
evaluating, promoting, and
firing employees. Under these
rules, IRS employees generaly
are classified under the General
Schedule or the Senior
Executive Service.

In general.--The House hill
provides certain personnel
flexibilitiesto the IRS, but
requires the IRS to exercise the
personnel flexibilities
consistently with existing rules
relating to merit system
principles, prohibited personnel
practices, and preference
eligibles. Inthose casesin
which the exercise of personnel
flexibilities would affect
members of the employees
union, such employees are not
subject to the exercise of any
flexibility unlessthereisa
written agreement between the
IRS and the employees’ union.
The written agreement could not
be a contract that could be
appealed to the Federal Services
Impasse Panedl.

Performance management
flexibilities.--The House bill
requires the IRS to establish a
new performance management
system within one year from the
date of enactment. The
performance management
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In general .--Same as the House
bill, except that the Senate
amendment provides that
negotiation impasses between
the IRS and the employees
union could be appealed to the
Federal Services Impasse Panel.

Performance management
flexibilities.--Same as the House
bill except: (1) the Senate
amendment does not require
that the IRS establish the
performance management
system within one year; and (2)
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system is to maintain individual
accountability by (1)
establishing at least 2 standards
of performance, the lowest of
which would be the retention
standard and would be
equivalent to fully successful
performance; (2) providing for
periodic performance
evaluations to determine
whether employees are meeting
all applicable retention
standards; and (3) use the results
of such employee’s performance
evaluation as a basis for
adjustments in pay and other
appropriate personnel actions.

In addition, the performance
management system would
provide for (1) establishing
goals or objectives for
individual, group or
organizational performance and
taxpayer service surveys; (2)
communicating such goals or
objectives to employees; and (3)
using such goals or objectives to
make performance distinctions
among employees or groups of
employees. It isintended that in

1-35

the Senate amendment does not
provide for the establishment of
at least 2 standards of
performance. The Senate
amendment permits the IRS to
establish one or more retention
standards for each employee
related to the work of the
employee and expressed in
terms of performance.
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no event would performance
measures be used which rank
employees or groups of
employees based solely on
enforcement results, establish
dollar goals for assessments or
collections, or otherwise
undermine fair treatment of
taxpayers.

Awards.--The House hill
addresses three types of awards.
First, certain awards for superior
accomplishments would
continue to require certification
to the Office of Personnel
Management (OPM), but absent
objection from OPM within 60
days, the Commissioner’s
recommendations for such
awards would take effect. As
with al awards, these awards
would be made based on
performance under the new
performance management
system, and in no case would
awards be made (or
performance measured) based
solely or principally on tax
enforcement results.
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Awards.--Same as the House
bill, except that the Senate
amendment provides that
awards for superior
accomplishments between
$10,000 and $25,000 are not
subject to OPM approval.
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The second category of awards
relates to the most senior
managersinthe IRS. The
Commissioner has discretion,
upon consultation with the IRS
Oversight Board established
under section 101 of this bill, to
make awards of up to 50 percent
of salary to such managers, so
long as the total compensation
for an employee as aresult of
such an award does not equal or
exceed the annual rate of
compensation for the Vice
President for such calendar year.
As with awards for superior
accomplishments, OPM would
have 60 daysto object. The
Commissioner would be
required to prescribe regulations
defining how determinations
would be made as to whether an
employee is eligible for such
awards. In no case, however,
would more than 8 employees
be eligible to receive such
awards in any calendar year.

The third category of awards
would be based on savings and
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Same as the House bill, except
that under the second category
of awards, the Senate
amendment provides the
Secretary of Treasury with the
authority to award up to 25 IRS
senior executives who have
responsibility over significant
functions of the IRS a
performance bonus up to one
third of the individua’s annual
compensation. Anindividua’s
total annual compensation,
including the bonus, cannot
exceed the compensation of the
Vice President. No OPM
approval is required.

Same as the House hill.
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would encourage the practice of
rewarding employees for
developing more efficient
methods of administration. A
cash award under this category
would not be based solely on tax
enforcement results.

Streamlined procedures.--The
House bill streamlines the
process of taking certain adverse
actions for poor performance by
(1) reducing the notice period
for taking adverse actions from
30 daysto 15 days, and (2)
prohibiting appeal s of the denial
of a step increase to the Merit
Systems Protections Board.

Senior management and
technica positions.--No
provision.
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Streamlined procedures.--Same
as the House hill.

Senior management and
technical positions.--The Senate
amendment permits the
Secretary of the Treasury to
appoint and fix the
compensation of up to 40
individuals at any one time to
critical technical, professiond
and management positions. The
total annual compensation for
any such position could not
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exceed the rate of pay of the
Vice President (currently,
$175,400). The appointments
would be for terms of no more
than four years and appointees
could not have been IRS
employees immediately prior to
appointment. The authority
would be provided to the
Secretary for aperiod of 10
years.

The Senate amendment also
provides the Secretary with
critical position pay authority
for other positions, subject to
OMB approval. OMB could fix
the rate of basic pay at any rate
up to the rate of pay of the Vice
President.

The Senate amendment provides
the Secretary with authority and
flexibility for a period of 10
years in providing recruitment,
retention and relocation
incentives for executive and
hard-to-fill positions. The
authority would be subject to
OPM approval.
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Staffing flexibilities.--The
House bill providesthe IRS
with flexibility in filling certain
permanent appointments in the
competitive service by
authorizing the IRS to fill such
vacancies with either qualified
veterans or qualified temporary
employees.
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The Senate amendment
provides authority to make
limited emergency or term
appointmentsto fill SES
positions. Appointment of an
individual not being appointed
immediately from a career or
career-conditional position
outside the SES would be
subject to OPM approval. The
number of these appointments
will be limited. These
appointments will be limited to
a 3-year term, with the option of
extending the term for 2 more 3-
year terms.

Staffing flexibilities.--The
Senate amendment is the same
as the House bill except the
Senate amendment does not
include the requirement that the
IRS fill vacancies with qualified
veterans.

The Senate amendment provides
the Secretary with authority to
establish one or more broad
band pay systems covering all
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Demonstration projects.--The
House bill authorizes the
Commissioner to conduct 1 or
more demonstration projectsto
(1) improve personnel
management; (2) provide
increased individual
accountability; (3) eliminate
obstacles to the removal of or
imposing any disciplinary action
with respect to poor performers,
subject to the requirements of
due process; (4) expedite
appeals from adverse actions or
performance-based actions; and
(5) promote pay based on
performance.
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or any portion of the IRS
workforce.

The Senate amendment provides
authority to use Voluntary
Separation Incentive Pay
(buyouts) through December 31,
2002. The use of voluntary
Separation incentive is not
intended to reduce the total
number of Full Time Equivalent
(“FTE”) positionsin the IRS.

Demonstration projects.--Same
as the House bill except the
Senate amendment does not
include the prohibitions on
demonstration projects and
would provide the Secretary and
OPM the authority to waive the
termination of a demonstration
project and make it permanent
after publishing notice in the
Federal Register and informing
the appropriate Committees
both Houses of Congress at |east
90 days before waiving the
termination.
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The House bill maintains a
number of the existing
prohibitions on demonstration
projects, including the
prohibition on using
demonstration projects to waive
any requirement of title 5
relating to family and medical
leave. The House bill requires
the IRS to negotiate a written
agreement with the employees
union to the extent that the
implementation of a
demonstration project affects
such employees.

Mandatory employee
terminations.--No provision.
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Mandatory employee
terminations.--The Senate
amendment provides that the
IRS must terminate an IRS
employee for certain violations
committed by the employeein
connection with the
performance of official duties.
The violations include: (1)
failure to obtain the required
approval signatures on
documents authorizing the
seizure of ataxpayer’s home,
personal belongings, or business
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assets; (2) providing afalse
statement under oath material to
amatter involving ataxpayer;
(3) falsifying or destroying
documents to avoid uncovering
mistakes made by the employee
with respect to a matter
involving ataxpayer; (4) assault
or battery on ataxpayer or other
IRS employee; (5) violation of
the civil rights of ataxpayer or
other IRS employee; (6)
violations the Internal Revenue
Code, Treasury Regulations, or
policies of the IRS (including
the Internal Revenue Manual)
for the purpose of retaliating or
harassing a taxpayer or other
IRS employee; (7) willful
misuse of section 6103 for the
purpose of concealing data from
a Congressional inquiry; (8)
willful failureto file any tax
return required under the Code
on or before the due date
(including extensions) unless
failure is due to reasonable
cause; (9) willful
understatement of Federal tax
liability, unless such
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IRS employee training.--No
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understatement is due to
reasonable cause; and (10)
threatening to audit a taxpayer
for the purpose of extracting
personal gain or benefit. (Nos.
8, 9 and 10 added by floor
amendment by Sen. Gramm,
adopted by unanimous consent).

The Senate amendment provides
non-del egable authority to the
Commissioner to determine that
factors exist that, in the
Commissioner’s sole discretion,
mitigate against terminating the
employee. The Senate
amendment also provides the
Commissioner with sole
discretion to establish a
procedure to determine if
mitigating factors exist. The
Treasury Inspector General for
Tax Administration would be
required to track employee
terminations and mitigations
and include such information in
the Inspection General’ s annual
report.

IRS employee training.--The
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provision.

enactment.

[-45

Effective date.--Date of

Senate amendment requires the
IRS to provide to the
Congressional tax writing
committees a comprehensive
multi-year plan to: (1) ensure
adequate customer service
training; (2) review the
organizational design of
customer service; (3) implement
a performance development
system; and (4) provide for at
least sixteen hours of conflict
management training during
1999 for collection employees.

Effective date.--Generally,
same as the House bill. The
IRS employee training program
would be effective 90 days after
the date of enactment.
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TITLEII. ELECTRONIC
FILING

A. Electronic Filing of
Tax and Information
Returns (sec. 201 of the
House bill and sec.
2001 of the Senate
amendment)

Treasury Regulations section
1.6012-5 provides that the
Commissioner may authorize a
taxpayer to elect tofilea
composite returnin lieu of a
paper return. An electronically
filed return is a composite return
consisting of electronically
transmitted data and certain
paper documents that cannot be
electronically transmitted.

The IRS periodically publishes a
list of the forms and schedules
that may be electronically
transmitted, aswell asalist of
forms, schedules, and other
information that cannot be
electronically filed.

During the 1997 tax filing
season, the IRS received
approximately 20 million
individual income tax returns
electronically.

The House bill states that the
policy of Congressis to promote
paperless filing, with along-
range goal of providing for the
filing of at least 80 percent of

all tax returnsin electronic form
by the year 2007. The provision
requires the Secretary of the
Treasury to establish a strategic
plan to eliminate barriers,
provide incentives, and use
competitive market forcesto
increase taxpayer use of
electronic filing. The provision
requires all returns prepared in
electronic form but filed in
paper form to be filed
electronically, to the extent
feasible, by the year 2002.

The provision requires the
Secretary to promote electronic
filing and to create an electronic
commerce advisory group and
to report annually to the
Congress on electronic filing
implementation issues.
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Same as the House bill, except
asfollows. The Senate
amendment also states that it is
the policy of Congress that
electronic filing should be a
voluntary option for taxpayers.
The Senate amendment also
requires that the annual report
discuss the effects on small
businesses and the self-
employed of electronically
filing tax and information
returns.

In addition, the Senate
amendment states that the policy
of Congressisthat the IRS
should cooperate with the
private sector by encouraging
competition to increase
electronic filing. (Modified by
floor amendments by Sen.
Kerrey, adopted by voice vote
and by Sens. Bond and

M oseley-Braun, adopted by
voice vote.)
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Effective date.--Date of

enactment.

Effective date.--Same as the

House hill.
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B. DueDatefor Certain

Information Returns (sec.

202 of the House bill and
sec. 2002 of the Senate
amendment)

Information such as the amount
of dividends, partnership
distributions, and interest paid
during the calendar year must
be supplied to taxpayers by the
payors by January 31 of the
following calendar year. The
payors must file an information
return with the IRS with the
information by February 28 of
the year following the calendar
year for which the return must
befiled. Under present law,
the due date for filing
information returns with the
IRS is the same whether such
returns are filed on paper, on
magnetic media, or
electronically. Most
information returns are filed on
magnetic media (such as
computer tapes), which are
physically shipped to the IRS.
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The House bill provides an
incentive to filers of
information returns to use
electronic filing by extending
the due date for filing such
returns with the IRS from
February 28 (under present
law) to March 31 of the year
following the calendar year to
which the return relates.

Effective date.--Information
returns required to be filed
after December 31, 1999.

Same as the House bill except
that the Senate amendment also
requires the Treasury to issue a
study evaluating the merits and
disadvantages, if any, of
extending the deadline for
providing taxpayers with
copies of information returns
(other than Forms W-2) from
January 31 to February 15.

Effective date.--Same as the
House hill, except that the
Treasury study is due by
December 31, 1998.
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C. PaperlessElectronic
Filing (sec. 203 of the
House bill and sec. 2003
of the Senate amendment)

Code section 6061 requires that
tax forms be signed as required
by the Secretary. The IRS will
not accept an electronically
filed return unlessit has also
received a Form 8453, which is
a paper form that contains
signature information of the
filer.

A return generally is
considered timely filed when it
isreceived by the IRS on or
before the due date of the
return. If the requirements of
Code section 7502 are met,
timely mailing istreated as
timely filing. If thereturnis
mailed by registered mail, the
dated registration statement is
primafacie evidence of
delivery.

The IRS periodically publishes
alist of the forms and
schedules that may be
electronically transmitted, as
well asalist of forms,
schedules, and other
information that cannot be
electronically filed.
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The House bill requires the
Secretary to develop
procedures that would
eliminate the need to filea
paper form relating to signature
information. Until the
procedures are in place, the
provision authorizes the
Secretary to provide for
alternative methods of signing
all returns, declarations,
statements, or other documents
or to waive the signature
requirement. An aternative
method of signature would be
treated identically, for both
civil and criminal purposes, as
asignature on a paper form.

The provision also provides
rules for determining when
electronic returns are deemed
filed and for authorization for
return preparersto
communicate with the IRS on
matters included on
electronically filed returns.

The provision requires the
Secretary to establish
procedures, to the extent

Same as the House bill, with
the following exceptions. (1)
The Senate amendment deletes
the provision permitting the
Secretary to waive the
signature requirement. (2) The
Secretary of the Treasury must
establish procedures for all tax
forms, instructions, and
publications created in the most
recent 5-year period to be made
available electronically on the
Internet in a searchable
database not |ater than the date
such records are available to
the public in printed form. (3)
The Secretary of the Treasury
must, to the extent practicable,
establish procedures for other
taxpayer guidance to be made
available electronically on the
Internet in a searchable
database not |ater than the date
such guidance is available to
the public in printed form.
(Modified by floor
amendments by Senators
Kerry, Leahy and Ashcroft,
adopted by voice vote and by
Sens. Ashcroft and Leahy,
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practicable, to receive all forms
electronically for taxable
periods beginning after
December 31, 1998.

Effective date.--Effective on
the date of enactment.

adopted by unanimous
consent.)

Effective date.--Generally
effective on the date of
enactment. The provision
which relates to Internet access
to IRS forms, instructions,
publications, and guidance is
effective for taxable periods
beginning after December 31,
1998.
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D. Accessto Account
Information (sec. 205 of
the House bill and sec.
2005 of the Senate
amendment)

Taxpayers who file their
returns electronically cannot
review their accounts
electronicaly.

The House bill requires the
Secretary to develop
procedures not later than
December 31, 2006, under
which ataxpayer filing returns
electronically (or the
taxpayer’ s designee under
section 6103(c)) could review
the taxpayer’ s own account
electronically, but only if all
necessary privacy safeguards
arein place by that date.

Effective date.--Date of
enactment.

Same as the House hill, except
that the Secretary isaso
required to issue an interim
progress report to the tax-
writing committees by
December 31, 2003.

Effective date.--Same as the
House hill.
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TITLE I1T. TAXPAYER
PROTECTION AND
RIGHTS

A. Burden of Proof (sec.
301 of the House bill
and sec. 3001 of the
Senate amendment)

Under present law, a rebuttable
presumption exists that the
Commissioner's determination
of tax liability is correct. “This
presumption in favor of the
Commissioner is a procedural
device that requires the plaintiff
to go forward with primafacie
evidence to support afinding
contrary to the Commissioner's
determination. Once this
procedural burden is satisfied,
the taxpayer must still carry the
ultimate burden of proof or
persuasion on the merits. Thus,
the plaintiff not only has the
burden of proof of establishing
that the Commissioner's
determination was incorrect, but
also of establishing the merit of
its claims by a preponderance of
the evidence” (Danville
Plywood Corp. v. U.S. , U.S.
Cl. Ct., 63 AFTR 2d 89-1036,
1043 (1989).

The general rebuttable
presumption that the

Burden of proof - In general .--
The House bill provides that the
Secretary has the burden of
proof in any court proceeding
with respect to afactual issue if
the taxpayer asserts a reasonable
dispute with respect to any such
issue relevant to ascertaining the
taxpayer’ sincome tax liability.

Burden of proof - Cooperation.-
-The taxpayer must fully
cooperate at all times with the
Secretary (including providing,
within areasonable period of
time, access to and inspection of
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Burden of proof - In general.--
The Senate amendment provides
that the Secretary has the
burden of proof in any court
proceeding with respect to a
factual issue if the taxpayer
introduces credible evidence
with respect to the factual issue
relevant to ascertaining the
taxpayer’ sincome tax liability.

In the case of court proceedings
arising in connection with
examinations commencing siX
months after the date of
enactment and before June 1,
2001, the provision appliesto
any tax liability of the taxpayer.
(Modified by floor amendment
by Sen. Gramm, adopted by
voice vote.)

Burden of proof - Cooperation.-
-The taxpayer must cooperate
(instead of fully cooperate) with
reasonabl e requests by the
Secretary for meetings,
interviews, witnesses,
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Commissioner's determination
of tax liability is correctisa
fundamental element of the
structure of the Internal
Revenue Code. Although this
presumption isjudicially based,
rather than legislatively based,
there is considerable evidence
that the presumption has been
repeatedly considered and
approved by the Congress. This
is the case because the Internal
Revenue Code contains a
number of civil provisions that
explicitly place the burden of
proof on the Commissioner in
specifically designated
circumstances.

all witnesses, information, and
documents within the control of
the taxpayer, as reasonably
requested by the Secretary).

Burden of proof - Net worth
limitations.--Certain taxpayers
must meet the net worth
limitations that apply for
awarding attorney’sfees. In
general, corporations, trusts, and
partnerships whose net worth
exceeds $7 million are not
eligible for the benefits of the
provision.

Burden of proof -
Substantiation.--The House bill
explicitly states that nothing in
the provision shall be construed
to override any requirement
under the Code or regulations to
substantiate any item.
Accordingly, taxpayers must
meet all applicable
substantiation requirements,
whether generally imposed or

[1-2

information, and documents
(including providing, within a
reasonable period of time,
access to and inspection of
witnesses, information, and
documents within the control of
the taxpayer, as reasonably
requested by the Secretary).

Burden of proof - Net worth
limitations.--Same as House
bill.

Burden of proof -
Substantiation.--Same as House
bill, except provides that
taxpayers must meet applicable
substantiation requirements
(instead of all applicable
substantiation requirements).
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imposed with respect to specific
items.

Statistical information.--No
provision.

Penalties.--No provision.

Effective date.--Court
proceedings arising in
connection with examinations
commencing after the date of
enactment.
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Statistical information.--The
Senate amendment also
provides that in any instancein
which the Secretary uses
statistical information from
unrelated taxpayers solely to
reconstruct an individual
taxpayer’ s income (such as
average income for taxpayersin
the area in which the taxpayer
lives), the burden of proof ison
the Secretary with respect to the
item of income that was
reconstructed by the Secretary.

Penalties.--The Senate
amendment provides that, in
any court proceeding, the
Secretary must initially come
forward with evidence that it is
appropriate to apply a particular
penalty to the taxpayer before
the court can impose the
penalty.

Effective date.--Same as the
House hill.
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[tem Present Law House Bill Senate Amendment
B. Proceedings by Taxpayers
1. Expansion of Any person who substantially The House bill: The Senate amendment:

authority to award
costsand certain
fees (sec. 311 of the
House bill and sec.
3101 of the Senate
amendment)

prevailsin any action by or
against the United States in
connection with the
determination, collection, or
refund of any tax, interest, or
penalty may be awarded
reasonable administrative costs
incurred before the IRS and
reasonable litigation costs
incurred in connection with any
court proceeding. Reasonable
administrative costs are defined
as (1) any administrative fees or
similar charges imposed by the
IRS and (2) expenses, costs and
fees related to attorneys, expert
witnesses, and studies or
analyses necessary for
preparation of the case, to the
extent that such costs are
incurred before the earlier of the
date of the notice of decision by
IRS Appeals or the notice of
deficiency. Net worth
l[imitations apply.

Reasonabl e litigation costs
include reasonable fees paid or
incurred for the services of

(1) Movesthe pointintime
after which reasonable
administrative costs can be
awarded to the date on which
thefirst letter of proposed
deficiency that allows the
taxpayer an opportunity for
administrative review in the IRS
Office of Appealsis sent;

(2) Providesthat the difficulty
of the issues presented on the
unavailability of local tax
expertise can be used to justify
an award of attorney’s fees of
more than the statutory limit of
$110 per hour;

(3) Permits the award of
reasonable attorney’s fees to
specified persons who represent
for no more than a nominal fee
ataxpayer who is aprevailing
party; and

(4) Provides that in determining
whether the position of the
United States was substantially
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(1) Isthe same as the House bill;

(2) Permits awards of reasonable
attorney’ s fees by deleting the
hourly rate caps (and the
exceptions to those caps);

(3) Isthe same as the House bill;
and

(4) Isthe same as the House hill.
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attorneys, except that the
attorney’s fees will not be
reimbursed at arate in excess of
$110 per hour (indexed for
inflation) unless the court
determines that a special factor,
such asthe limited availability
of qualified attorneys for the
proceeding, justifies a higher
rate.

Rule 68 of the Federal Rules of
Civil Procedure (FRCP)
provides a procedure under
which a party may recover costs
if the party’s offer for judgment
was rejected and the subsequent
court judgment was less
favorable to the opposing party
than the offer. The offering
party’s costs are limited to the
costs (excluding attorney’ s fees)
incurred after the offer was
made. The FRCP generally
apply to tax litigation in the
district courts and the United
States Court of Federal Claims.

Code section 7431 permits the
award of civil damages for
unauthorized inspection or
disclosure of return information.

justified, the court shall take
into account whether the United
States has lost in other courts of
appeal on substantially similar
SIS

[11-6

In addition, the Senate
amendment:

(1) Providesthat if ataxpayer
makes an offer after the taxpayer
has aright to administrative
review in the IRS Office of
Appedls, the IRS rgjects the
offer, and later the IRS obtains a
judgment against the taxpayer in
an amount that is equal to or less
than the taxpayer’s offer for the
amount of the tax liability
(excluding interest), reasonable
costs and attorney’ s fees from
the date of the offer would be
awarded; and

(2) Clarifies that the award of
attorney’ sfeesis permitted in
actions for civil damages for
unauthorized inspection or
disclosure of taxpayer returns
and return information.
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2. Civil damagesfor
collection actions
(sec. 312 of the

House bill and sec.

3102 of the Senate
amendment)

The Federal appellate courts are
split over whether a party who
substantially prevails over the
United States in an action under
Code section 7431 is eligible for
an award of fees and reasonable
Ccosts.

A taxpayer may sue the United
States for up to $1 million of
civil damages caused by an
officer or employee of the IRS
who recklessly or intentionally
disregards provisions of the
Internal Revenue Code or
Treasury regulationsin
connection with the collection
of Federal tax with respect to
the taxpayer.

Effective date.--Eligible costs
and services incurred more than
180 days after the date of
enactment.

The House bill permits up to
$100,000 in civil damages
caused by an officer or
employee of the IRS who
negligently disregards
provisions of the Internal
Revenue Code or Treasury
regulations in connection with
the collection of Federal tax
with respect to the taxpayer.

Effective date.--Actions of
officers or employees of the IRS
occurring after the date of
enactment.
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Effective date.--Same as the

House hill.

Same as the House hill, except
that the provision also permits up
to $1 million in civil damages
caused by an officer or employee
of the IRS who willfully violates
provisions of the Bankruptcy
Code relating to automatic stays
or discharges. The provision
also provides that persons other
than the taxpayer may sue for
civil damages for unauthorized
collection actions.

Effective date.--Same as the
House hill.
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Present Law

House Bill

Senate Amendment

3. Increasein size of
cases permitted on
small case calendar
(sec. 313 of the
House bill and sec.
3103 of the Senate
amendment)

4. Expansion of Tax
Court jurisdiction

Taxpayers may choose to
contest many tax disputesin the
Tax Court. Special small case
procedures apply to disputes
involving $10,000 or less, if the
taxpayer chooses to utilize these
procedures (and the Tax Court
concurs). The IRS cannot
require the taxpayer to use the
small case procedures. The Tax
Court generally concurs with
the taxpayer’ s request to use the
small case procedures, unless it
decides that the case involves an
issue that should be heard under
the normal procedures. After
the case has commenced, the
Tax Court may order that the
small case procedures should be
discontinued only if (1) thereis
reason to believe that the
amount in controversy will
exceed $10,000 or (2) justice
would require the change in
procedure.

In general, employers are
required to withhold income

The House bill increases the cap
for small case treatment from
$10,000 to $25,000.

Effective date.--Proceedings
commenced after the date of
enactment.

No provision.

[11-8

The Senate amendment increases
the cap for small case treatment
from $10,000 to $50,000.

Effective date.--Same as the
House hill.

The Senate amendment provides
Tax Court jurisdiction over the
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House Bill

Senate Amendment

to responsible
person penalties
(sec. 3104 of the
Senate amendment)

taxes and social security taxes
from their employee’ s wages.
These withheld taxes constitute
atrust in favor of the United
States from the time that the
employer deducts them from the
employee’ s wages, and the
employer isliable to the
government for the payment of
such taxes. All persons
considered responsible for the
withholding and payment of
taxes are subject to a penalty
equal to the amount of taxes due
where the employer failsto turn
over such fundsto the
government (the “responsible
person” penalty, also known as
the “100 percent” penalty).
Generally, the determination of
whether apersonisa
“responsible person” isa
guestion of the person’s status,
duty, and authority in the
context of the business which
has failed to collect and pay
over taxes required to be
withheld. A responsible person
penalty may also be imposed on
apayroll lender.

[11-9

“responsible person” penalty.
Accordingly, the responsible
person does not have to make a
payment before challenging the
imposition of the penalty.

Effective date.--Pendlties
imposed after the date of
enactment.
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Senate Amendment

5. Actionsfor refund
with respect to
certain estates

The Tax Court has no
jurisdiction over the
determination of the correctness
of the assessment of the
responsible person penalty.
Accordingly, asthe Tax Court is
the only pre-payment forum for
the determination of tax
liability, the imposition of the
responsible person penalty can
only be challenged in arefund
suit in the appropriate district
court or the U.S. Court of
Federal Claims after payment of
such penalty. The responsible
person penalty is adivisible tax.
Thus, unlike arefund suit for
income taxes, aresponsible
person need not pay the full
amount of the assessment to
invoke the jurisdiction of the
district court or the U.S. Court
of Federal Claims. Instead, the
alleged responsible person may
commence arefund suit after
payment of the portion of the
penalty attributable to one
employee for one quarter.

In general, the U.S. Court of
Federal Claims and the U.S.
district courts have jurisdiction

The House bill grantsthe U.S.
Court of Federal Claims and the
U.S. district courts jurisdiction to

[11-10

Generally same as the House hill,
with technical modifications.
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which have elected
theinstallment
method of payment
(sec. 371 of the
House bill and 3105
of the Senate
amendment)

over suits for the refund of
taxes, aslong as full payment of
the assessed tax liability has
been made. Under Code section
6166, if certain conditions are
met, the executor of a

decedent’ s estate may elect to
pay the estate tax attributable to
certain closely-held businesses
over a 14-year period. Courts
have held that U.S. district
courts and the U.S. Court of
Federal Claims do not have
jurisdiction over claims for
refunds by taxpayers deferring
estate tax payments pursuant to
section 6166 unless the entire
estate tax liability has been paid.
Under section 7479, the U.S.
Tax Court has limited authority
to provide declaratory
judgments regarding initial or
continuing eligibility for
deferral under section 6166.

determine the correct amount of
estate tax liability (or refund) in
actions brought by taxpayers
deferring estate tax payments
under section 6166, as long as
certain conditions are met. In
order to qualify for the provision,
(2) the estate must have made an
election pursuant to section 6166,
(2) the estate must have fully paid
each installment of principal
and/or interest due (and all non-
6166-related estate taxes due)
before the date the suit isfiled, (3)
no portion of the payments due
may have been accelerated, (4)
there must be no suits for
declaratory judgment pursuant to
section 7479 pending, and (5)
there must be no outstanding
deficiency notices against the
estate. In general, to the extent
that a taxpayer has previously
litigated its estate tax liability, the
taxpayer would not be able to take
advantage of this procedure under
principles of res judicata.
Taxpayers are not relieved of the
liability to make any installment
payments that become due during
the pendency of the suit (i.e.,
failure to make such payments

1-11
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Senate Amendment

6. Tax Court
jurisdiction to
review an adver se

Interest on debt incurred by
States or local governments
generally is excluded from gross

would subject the taxpayer to the
existing provisions of section
6166(g)(3)).

The House bill further provides
that once afina judgment has
been entered by a district court or
the U.S. Court of Federal Claims,
the IRS is not permitted to collect
any amount disallowed by the
court, and any amounts paid by
the taxpayer in excess of the
amount the court finds to be
currently due and payable are
refunded to the taxpayer, with
interest. Lastly, the provision
provides that the two-year statute
of limitations for filing arefund
action is suspended during the
pendency of any action brought
by ataxpayer pursuant to section
7479 for a declaratory judgment
asto an estate' s eigibility for
section 6166.

Effective date.--Claims for
refunds filed after the date of
enactment.

No provision.

11-12

Effective date.-- Same as the
House hill.

The Senate amendment extends
the declaratory judgment
procedures currently applicable



I tem Present Law House Bill Senate Amendment
IRS determination income if the proceeds of the to prospective bond issuers to
of abond issue's borrowing are used to carry out issuers of outstanding bonds.
tax-exempt status governmental functions of those The issuer must provide adequate
(sec. 3106 of the entities and the debt is repaid notice to outstanding
Senate amendment) with governmental funds. bondholders, and the
bondholders are authorized to
A State or local government that intervene in court proceedings
seeks to issue bonds, the interest brought under this provision.
on which isintended to be The statute of limitations on
excludable from gross income, assessment and collection of the
can request a ruling from the tax liability of the bondholdersis
IRS regarding the eligibility of suspended during the pendency
such bonds for tax-exemption. of the proceeding.
The prospective issuer can
challengethe IRS's Effective date.--Determinations
determination (or failureto of tax-exempt status made after
make atimely determination) in the date of enactment. Inthe
adeclaratory judgment case of adetermination under a
proceeding in the Tax Court. technical advice memorandum
Because bondholders, not the public release of which
issuers, are the parties whose tax occurred within one year of the
liability is affected, issuers are date of enactment, a pleading
not allowed to litigate the tax- may be filed not later than 90
exempt status of the bonds days after the date of enactment.
directly after the bonds are
issued.
7. Civil action for Prior to 1995, the provisions No provision. The Senate amendment creates
release of erroneous governing jurisdiction over an administrative procedure
lien (sec. 3107 of refund suits had generally been permitting a record owner of
the Senate interpreted to apply only if an property against which a Federa
amendment) action was brought by the tax lien has been filed to obtain a

11-13
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Senate Amendment

C. Rélief for Innocent
Spouses (sec. 321 of the
House bill and sec.
3201 of the Senate
amendment)

taxpayer against whom tax was
assessed. Remedies for third
parties from whom tax was
collected (rather than assessed)
were found in other provisions
of the Internal Revenue Code.
The Supreme Court has held
that a third party who paid
another person's tax under
protest to remove alien on the
third party's property could
bring a refund suit, because she
had no other adequate
administrative or judicial
remedy. The Supreme Court
held that parties who are forced
to pay another's tax under
duress could bring a refund suit,
because no other judicial
remedy was adequate.

Under present law, relief from
liability for tax, interest and
pendltiesis available for
“innocent spouses’ in certain
circumstances. To qualify for
such relief, the innocent spouse
must establish: (1) that ajoint

The House bill generally makes
INnnocent spouse status easier to
obtain. The bill eliminates al of
the understatement thresholds
and requires only that the
understatement of tax be
attributable to an erroneous (and

[1-14

certificate of discharge of
property from the lien as a matter
of right. The third party is
required to apply to the Secretary
of the Treasury for such a
certificate and either to deposit
cash or to furnish abond
sufficient to protect the lien
interest of the United States.

The Senate amendment also
establishes ajudicial cause of
action for third parties
challenging alien. The period
within which such an action must
be commenced is 120 days after
the date the certificate of
discharge isissued to ensure an
early resolution of the parties
interests.

Effective date.--Date of
enactment.

The Senate amendment modifies
the innocent spouse provisions to
permit a spouse to elect to limit
his or her liability for unpaid
taxes on ajoint return to the
spouse' s separate liability
amount.
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Present Law

House Bill

Senate Amendment

return was made; (2) that an
understatement of tax, which
exceeds the greater of $500 or a
specified percentage of the
innocent spouse’ s adjusted gross
income for the preadjustment
(most recent) year, is
attributable to a grossly
erroneous item of the other
spouse; (3) that in signing the
return, the innocent spouse did
not know, and had no reason to
know, that there was an
understatement of tax; and (4)
that taking into account all the
facts and circumstances, it is
inequitable to hold the innocent
spouse liable for the deficiency
intax. The specified percentage
of adjusted grossincomeis 10
percent if adjusted grossincome
is$20,000 or less. Otherwise,
the specified percentage is 25
percent.

The proper forum for contesting
the Secretary’ s denial of
innocent spouse relief is
determined by whether an
underpayment is asserted or the
taxpayer is seeking arefund of

not just a grossly erroneous)
item of the other spouse.

The House bill provides that
innocent spouse relief may be
provided on an apportioned
basis. A spouse may be relieved
of liability for the portion of an
understatement of tax even if
the spouse knew or had reason
to know of other
understatements of tax on the
same return.

The House bill specifically
provides that the Tax Court has
jurisdiction to review any denial
of innocent spouse relief.
Except for termination and
jeopardy assessments, the
Secretary may not levy or
proceed in court to collect any
tax from a taxpayer claiming
innocent spouse status with
regard to such tax until the
expiration of the 90-day period
in which such taxpayer may
petition the Tax Court or, if the
Tax Court considers such
petition, before the decision of
the Tax Court has become final.

[1-15

Items are generally allocated
between spouses in the same
manner as they would have been
allocated had the spouses filed
separate returns. The Secretary
may prescribe other methods of
allocation by regulation. The
allocation of itemsisto be
accomplished without regard to
community property laws.

If a spouse makes the separate
liability election, the liability for
deficiencies determined after a
joint return isfiled is allocated to
the spouse whose item givesrise
to the deficiency.

If the deficiency relates to the
items of both spouses, the
separate liability for the
deficiency is alocated between
the spouses in the same
proportion as the net items taken
into account in determining the
deficiency.

If the deficiency arises as aresult
of the denial of an item of
deduction or credit, the amount
of the deficiency allocated to the
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overpaid taxes. Accordingly,
the Tax Court may not have
jurisdiction to review all denials
of innocent spouse relief.

The running of the statute of
limitations is suspended in such
situations with respect to the
spouse claiming innocent spouse
status.

The House bill requires the
Secretary of the Treasury to
develop a separate form with
instructions for taxpayers to use
in applying for innocent spouse
relief within 180 days from the
date of enactment. An innocent
spouse seeking relief under this
provision must claim innocent
spouse status with regard to any
assessment not later than two
years after the date of such
assessment.

111-16

spouse to whom the item of
deduction or credit is allocated is
limited to the amount of income
or tax allocated to such spouse
that was offset by the deduction
or credit. The remainder of the
liability is alocated to the other
spouse to reflect the fact that
income or tax allocated to that
spouse was originally offset by a
portion of the disallowed
deduction or credit.

The separate liability election
also appliesin situations where
the tax shown on ajoint return is
not paid with the return. In this
case, the amount determined
under the separate liability
election equals the amount that
would have been reported by the
electing spouse on a separate
return. However, if any item of
credit or deduction would be
disalowed solely because a
separate return is filed, the item
of credit or deduction will be
computed without regard to such
prohibition.
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The separate liability election
may not be used to create a
refund, or to direct arefund to a
particular spouse.

Specia rules apply to prevent the
inappropriate use of the election.
The election is not available if
assets were transferred between
the spouses in a fraudulent
scheme joined in by both
spouses. The election is aso not
available to the extent the
electing spouse had actual
knowledge at the time the return
was signed that an item on the
return is incorrect, unless the
return was signed under duress.

The limitation on the liability of
an electing spouseis increased
by the value of any disqualified
assets received from the other
spouse. Disgualified assets
include any property or right to
property that was transferred to
an electing spouse if the
principal purpose of the transfer
is the avoidance of tax (including
the avoidance of payment of
tax). A rebuttable presumption
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exists that a transfer is made for
tax avoidance purposesif the
transfer was made less than one
year before the earlier of the
payment due date or the date of
the notice of proposed
deficiency. The rebuttable
presumption does not apply to
transfers pursuant to a decree of
divorce or separate maintenance.

The election appliesto all unpaid
taxes under subtitle A of the
Internal Revenue Code,

including the income tax and the
self-employment tax. The
election may be made at any time
not later than 2 years after
collection activities begin with
respect to the electing spouse.

The Tax Court has jurisdiction of
disputes arising from the separate
liability election. The Tax Court
is authorized to establish rules
that would allow the Secretary of
the Treasury and the electing
spouse to require, with adequate
notice, the other spouse to
become a party to any

proceeding before the Tax Court.
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Effective date.--Understate-
ments with respect to taxable
years beginning after the date of
enactment.

111-19

The Secretary of the Treasury is
required to develop a separate
form with instructions for
taxpayersto use in electing to
limit liability.

The Internal Revenue Service
should, whenever practicable,
send appropriate notifications
separately to each spouses.
(Modified by floor amendment
by Sens. Graham, D’ Amato and
Feinstein, adopted by unanimous
consent.)

Effective date.--Any liability for
tax arising after the date of
enactment and any liability for
tax arising on or before such
date, but remaining unpaid as of
such date.

The period during which the
election must be made will not
expire earlier than 2 years after
the date of the first collection
activity after the date of
enactment.

Anindividual may elect under
the provision without regard to
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whether such individua has
previously been denied innocent
spouse relief under present law.



ltem

Present Law

House Bill

Senate Amendment

D. Provisions Relating to
Interest and Penalties

1. Elimination of interest
differential on
overlapping periods of
interest on income tax
over payments and
under payments (sec.
331 of the House bill
and sec. 3301 of the
Senate amendment)

A taxpayer that underpaysits
taxesisrequired to pay interest
on the underpayment at arate
equal to the Federal short term
interest rate plus three
percentage points. A special
“hot interest” rate equal to the
Federal short term interest rate
plus five percentage points
appliesin the case of certain
large corporate underpayments.

A taxpayer that overpaysits
taxes receives interest on the
overpayment at arate equal to
the Federal short term interest
rate plus two percentage points.
In the case of corporate
overpayments in excess of
$10,000, thisis reduced to the
Federal short term interest rate
plus one-half of a percentage
point.

If ataxpayer has an
underpayment of tax from one
year and an overpayment of tax
from a different year that are

The House bill establishes a net
interest rate of zero on
equivalent amounts of
overpayment and
underpayment of income tax
that exist for any period. Each
overpayment and
underpayment is considered
only once in determining
whether equivalent amounts of
overpayment and
underpayment exist. The
special rules that increase the
interest rate paid on large
corporate underpayments and
decrease the interest rate
received on corporate
underpayments in excess of
$10,000 do not prevent the
application of the net zero rate.
The provision appliesto
income taxes and self-
employment taxes.

Generally same as the House
bill, except that the Senate
amendment applies to
equivalent amounts of
overpayment and
underpayment of any taxes
imposed by Title 26 (the
Internal Revenue Code), and
not only income taxes.

(Modified by floor amendment
by Senator Graham, adopted by
unanimous consent.)
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outstanding at the same time,
the IRS will typically offset the
overpayment against the
underpayment and apply the
appropriate interest to the
resulting net underpayment or
overpayment. However, if
either the underpayment or
overpayment has been
satisfied, the IRS will not
typically offset

the two amounts, but rather
will assess or credit interest on
the full underpayment or
overpayment at the
underpayment or overpayment
rate. This has the effect of
assessing the underpayment at
the higher underpayment rate
and crediting the overpayment
at the lower overpayment rate.
Thisresults in the taxpayer
being assessed a net interest
charge, even if the amounts of
the overpayment and
underpayment are the same.

The Secretary has the authority
to credit the amount of any
overpayment against any
liability under the Code.

11-22




[tem Present Law House Bill Senate Amendment
Congress has previousy
directed the Internal Revenue
Service to implement
procedures for “netting”
overpayments and
underpayments to the extent a
portion of tax dueis satisfied
by acredit of an overpayment.
Effective date.--Interest for Effective date.--Same as House
calendar quarters beginning bill. In addition, the provision
after the date of enactment. appliesto interest for periods
beginning before the date of
enactment if: (1) the statute of
limitations has not expired with
respect to either the underpay-
ment or overpayment, (2) the
taxpayer identifies the periods
of underpayment and overpay-
ment for which the zero rate
applies, and (3) on or before
December 31, 1999 the taxpayer
asks the Secretary to apply the
zero rate.
2. Increasein A taxpayer that underpaysits The House bill provides that the Same as the House hill.
over payment rate taxesisrequired to pay interest overpayment interest rate will
payableto on the underpayment at arate be AFR plus three percentage
taxpayers other equal to the Federal short-term points, except that for

than corporations
(sec. 332 of the

interest rate (AFR) plus three
percentage points. A taxpayer

corporations, the rate remains at

111-23
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House bill and sec.
3302 of the Senate
amendment)

3. Maodification of
penalty for
individual’sfailure
to pay during
period of
installment
agreement (sec. 376
of the House bill
and sec. 3303 of the
Senate amendment)

that overpays its taxes receives
interest on the overpayment at a
rate equal to the Federal short-
term interest rate (AFR) plus
two percentage points.

Taxpayers who fail to pay their
taxes are subject to a penalty of
one-half percent per month on
the unpaid amount, up to a
maximum of 25 percent. If the
liability is shown on the return,
the penalty begins to accrue on
the date prescribed for payment
of thetax (with regard to
extensions). If the liability
should have been shown on the
return but was not, the penalty
generally begins to accrue after
the date that is 21 days from the
date of the IRS notice and
demand for payment with
respect to such liability. Tax-

AFR plus two percentage
points.

Effective date.--Interest for
calendar quarters beginning
after the date of enactment.

The House bill provides that the
penalty for failure to pay taxes
Is not imposed with respect to
the tax liability of an individual
with respect to any month in
which an installment payment
agreement with the IRSisin
effect to the extent that doing so
would result in the cumulative
penalty percentage exceeding
9.5 percent (instead of 25
percent).

111-24

Effective date.--Interest for the
second and succeeding calendar
guarters beginning after the date
of enactment. (Modified by
floor amendment by Sen. Dodd
(for Sen. Moynihan) adopted by
voice vote.)

The Senate amendment
provides that the penalty for
failure to pay taxesis not
imposed with respect to the tax
liability of anindividual for any
month in which an installment
payment agreement with the
IRSisin effect, provided that
the individual filed the tax
return in atimely manner
(including extensions).



ltem

Present Law

House Bill

Senate Amendment

4. Mitigation of
failureto deposit
penalty (sec. 3304
of the Senate
amendment)

payers who make installment
payments pursuant to an
agreement with the IRS are al'so
subject to this penalty.

Deposits of payroll taxes are
allocated to the earliest period
for which such a deposit is due.
If ataxpayer misses or makes an
insufficient deposit, later
deposits will first be applied to
satisfy the shortfall for the
earlier period; the remainder is
then applied to satisfy the
obligation for the current
period. Cascading penalties
may result as payments that
would otherwise be sufficient to
satisfy current liabilities are
applied to satisfy earlier
shortfals. The Secretary may
waive the failure to make
deposit penalty for inadvertent

Effective date.--Installment

agreement payments made after
the date of enactment.

No provision.

11-25

Effective date.--Installment

agreement payments made after
December 31, 1999. (Modified
by floor amendment by Sen.
Dodd (for Sen. Moynihan)
adopted by voice vote.)

The Senate amendment allows
the taxpayer to designate the
period to which each deposit is
applied. The designation must
be made no later than 90 days of
the related IRS penalty notice.
The provision also extends the
authorization to waive the
failure to deposit penalty to the
first deposit ataxpayer is
required to make after the
taxpayer is required to change
the frequency of the taxpayer’s
deposits.

Effective date.--Deposits made
more than 180 days after the
date of enactment.
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failures by first-time depositors
of employment taxes.
5. Suspension of In general, interest and penalties No provision. The Senate amendment

interest and certain
penaltiesif
Secretary failsto
contact individual
taxpayer (sec. 3305
of the Senate
amendment)

accrue during periods for which
taxes are unpaid without regard
to whether the taxpayer is aware
that there is tax due.

111-26

suspends the accrual of penalties
and interest after 1 year if the
IRS has not sent the taxpayer a
notice of deficiency within 1
year following the date which is
the later of (1) the original due
date of the return or (2) the date
on which the individua
taxpayer timely filed the return.
The suspension only applies to
taxpayers who file atimely tax
return. The Senate amendment
applies only to individuas and
does not apply to the failure to
pay penalty, in the case of
fraud, or with respect to
criminal penalties. Interest and
penalties resume 21 days after
the IRS sends a notice and
demand for payment to the
taxpayer.

Effective date.--Taxable years
ending after the date of
enactment.
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6. Procedural

requirements for
imposition of
penalties and
additionsto tax
(sec. 3306 of the
Senate amendment)

. Personal delivery of
notice of penalty
under section 6672
(sec. 3307 of the
Senate amendment)

Present law does not require the
IRS to show how penalties are
computed on the notice of
penalty. In some cases,
penalties may be imposed
without supervisory approval.

Any person who is required to
collect, truthfully account for,
and pay over any tax imposed
by the Interna Revenue Code
who willfully failsto do sois
liable for a penalty equal to the
amount of the tax. Before the
IRS may assess any such “100-
percent penalty,” it must mail a

No provision.

No provision.

11-27

The Senate amendment requires
that each notice imposing a
penalty include the name of the
penalty, the code section
imposing the penalty, and a
computation of the penalty.

The Senate amendment also
requires the specific approval of
IRS management to assess all
non-computer generated
penalties unless excepted. This
provision does not apply to
failureto file pendlties, failure
to pay penalties, or to penalties
for failure to pay estimated tax.

Effective date.--Notices issued,
and penalties assessed, more
than 180 days after the date of
enactment.

The Senate amendment permits
in person delivery, asan
aternative to delivery by mail,
of apreliminary notice that the
IRS intends to assess a 100-
percent penalty.

Effective date.--Date of
enactment.
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. Notice of interest

charges (sec. 3308
of the Senate
amendment)

written preliminary notice
informing the person of the
proposed penalty to that
person’s last known address.
The mailing of such notice must
precede any notice and demand
for payment of the penalty by at
least 60 days. The statute of
[imitations on assessments shall
not expire before the date 90
days after the date on which the
notice was mailed. These
restrictions do not apply if the
Secretary finds the collection of
the penalty isin jeopardy.

Taxpayer generally must pay
interest on amounts due to the
IRS.

No provision.
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The Senate amendment requires
every IRS notice that includes
an amount of interest required
to be paid by the taxpayer that is
sent to an individual taxpayer to
include a detailed computation
of the interest charged and a
citation to the Code section
under which such interest is
imposed.

Effective date.--Notices issued
after June 30, 2000.
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9. Abatement of
interest on
under payments by
taxpayersin
Presidentially
declared disaster
areas (sec. 3309 of
the Senate
amendment)

In the case of a Presidentially
declared disaster, the Secretary
of the Treasury has the authority
to postpone some tax-related
deadlines, but thereisno
authority to abate interest.

Under a provision of the
Taxpayer Relief Act of 1997, if
the Secretary of the Treasury
extends the filing date of an
individual tax return for
individuals living in an area that
has been declared a disaster area
by the President during 1997, no
interest is charged as aresult of
the failure of the individual
taxpayer to file an individual tax
return, or pay the taxes shown
on such return, during the
extension.

No provision.
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The Senate amendment provides
that taxpayers located in a
Presidentially declared disaster
area do not have to pay interest
on taxes due for the length of
any extension for filing their tax
returns granted by the Secretary
of the Treasury. (Floor
amendment by Senators Grams,
Boxer and Wellstone passed by
voice vote.)

Effective date.--Disasters
declared after December 31,
1996, with respect to taxable
years beginning after December
31, 1996.
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E. Protectionsfor Taxpayers
Subject to Audit or
Collection Activities
1. DueprocessinIRS Levy istheIRS's No provision. The Senate amendment

collection actions (sec.
3401 of the Senate
amendment)

administrative authority to
seize ataxpayer's property to
pay the taxpayer's tax liability.
The IRSis entitled to seize a
taxpayer's property by levy if
the Federal tax lien has
attached to such property. The
Federal tax lien arises
automatically where (1) atax
assessment has been made; (2)
the taxpayer has been given
notice of the assessment stating
the amount and demanding
payment; and (3) the taxpayer
has failed to pay the amount
assessed within ten days after
the notice and demand.

The IRS may collect taxes by
levy upon ataxpayer’s
property or rights to property
(including accrued salary and
wages) if the taxpayer neglects
or refuses to pay the tax within
10 days after notice and
demand that the tax be paid.

111-30

establishes formal procedures
designed to insure due process
where the IRS seeks to collect
taxes by levy (including by
seizure). The due process
procedures also apply after the
Federal tax lien attaches, but
before the notice of the Federal
tax lien has been given to the
taxpayer.

Asunder present law, notice of
the intent to levy must be given
at least 30 days (90 daysin the
case of alife insurance
contract) before property can
be seized or salary and wages
garnished. During the 30-day
(90-day) notice period, the
taxpayer may demand a
hearing to take place before an
appeals officer who has had no
prior involvement in the
taxpayer’'s case. If, within that
period, the taxpayer demands a
hearing, the proposed
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Notice of the IRS sintent to
collect taxes by levy must be
given no less than 30 days (90
daysin the case of alife
insurance contract) before the
day of thelevy. The notice of
levy must describe the
procedures that will be used,
the administrative appeals
available to the taxpayer and
the procedures relating to such
appeds, the alternatives
available to the taxpayer that
could prevent levy, and the
procedures for redemption of
property and release of liens.

The effect of alevy on salary
or wages payable to or received
by ataxpayer is continuous
from the date the levy isfirst
made until it is released.

If the IRS district director finds
that the collection of any tax is
in jeopardy, collection by levy
may be made without regard to
either notice period. A similar
rule applies in the case of
termination assessments.

11-31

collection action may not
proceed until the hearing has
concluded and the appeals
officer hasissued his or her
determination.

During the hearing, the IRS is
required to verify that all
statutory, regulatory, and
administrative requirements for
the proposed collection action
have been met. IRS
verifications are expected to
include (but not be limited to)
showings that:

(1) therevenue officer
recommending the collection
action has verified the
taxpayer’s liability;

(2) the estimated expenses of
levy and sale will not exceed
the value of the property to be
Seized;

(3) therevenue officer has
determined that thereis
sufficient equity in the property
to be seized to yield net
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proceeds from sale to apply to
the unpaid tax liabilities; and

(4) with respect to the seizure
of the assets of a going
business, the revenue officer
recommending the collection
action has thoroughly
considered the facts of the case,
including the availability of
alternative collection methods,
before recommending the
collection action.

The taxpayer (or affected third
party) is alowed to raise any
relevant issue at the hearing.
Issues eligible to be raised
include (but are not limited to):

(1) challengesto the
underlying liability asto
existence or amount;

(2) appropriate spousdal
defenses,

(3) challengesto the
appropriateness of collection
actions; and
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(4) collection alternatives,
which could include the
posting of a bond, substitution
of other assets, an installment
agreement or an offer-in-
compromise.

Once the taxpayer has had a
hearing with respect to an
issue, the taxpayer would not
be permitted to raise the same
issue in another hearing.

The determination of the
appeals officer isto address
whether the proposed
collection action balances the
need for the efficient collection
of taxes with the legitimate
concern of the taxpayer that the
collection action be no more
intrusive than necessary.

The taxpayer may contest the
determination of the appellate
officer in Tax Court by filing a
petition within 30 days of the
date of the determination. The
IRS may not take any
collection action pursuant to
the determination during such
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30 day period or while the
taxpayer’s contest is pending in
Tax Court.

IRS Appeals would retain
jurisdiction over its
determinations. IRS Appeals
could enter an order requiring
the IRS collection division to
adhere to the origina
determination. In addition, the
taxpayer would be alowed to
return to IRS Appealsto seek a
modification of the origina
determination based on any
change of circumstances.

In the case of a continuous
levy, the due process
procedures would apply to the
original imposition of the levy.

This provision does not apply
in the case of jeopardy and
termination assessments.
Jeopardy and termination
assessments would be subject
to post-seizure review as part
of the Appeals determination
hearing as well as through any
existing judicial procedure. A
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2. Examination activities

a. Uniform
application of
confidentiality
privilegeto
taxpayer
communica-
tionswith
federally
authorized
practitioners
(sec. 341 of the
House bill and
sec. 3411 of the

A common law privilege of
confidentiality exists for
communications between an
attorney and client with respect
to the legal advice the attorney
givestheclient. The privilege
may not be claimed where the
purpose of the communication
IS the commission of acrime or
tort. The taxpayer must either
be a client of the attorney or be
seeking to become a client of
the attorney.

The House bill extends the
present law attorney-client
privilege of confidentiality to
tax advice that is furnished by
any individual who is
authorized to practice before the
Internal Revenue Service, acting
In amanner consistent with
State law for such individual’s
profession, to a client-taxpayer
(or potential client-taxpayer) in
any noncriminal proceeding
before the Internal Revenue
Service.

111-35

jeopardy or termination
assessment must be approved
by the IRS District Counsel
responsible for the case.
Failure to obtain District
Counsel approval would render
the jeopardy or termination
assessment void.

Effective date.--The due
process procedures apply to
collection actions initiated
more than six months after the
date of enactment.

The Senate amendment generally
follows the provision in the
House bill with several
modifications. The Senate
amendment extends the privilege
of confidentiality to
communications between
taxpayers and individuals who
are authorized under Federa law
to practice before the IRS.

The privilege of confidentiality
may be asserted in any
noncriminal tax proceeding
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Senate The privilege of confidentiality The House bill does not before the IRS, aswell asin
amendment) applies only where the attorney otherwise modify the attorney- noncriminal tax proceedingsin

b. Softwaretrade
Secrets
protection (sec.
344 of the House

isadvising the client on legal
matters. It does not apply in
situations where the attorney is
acting in other capacities, such
as preparing materials for
disclosure as part of atax
return.

The attorney-client privilegeis
[imited to communications
between taxpayers and
attorneys. No equivalent
privilegeis provided for
communications between
taxpayers and other
professionals authorized to
practice before the Internal
Revenue Service, such as
accountants or enrolled agents.

The Secretary of the Treasury is
authorized to examine any
books, papers, records, or other
datathat may be relevant or

client privilege. Accordingly,
except for criminal proceedings,
the privilege of confidentiality
under this provision appliesin
the same manner and with the
same limitations as the attorney-
client privilege of presen