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INTRODUCTION

This document,* prepared by the staff of the Joint Committee on Taxation (“Joint
Committee staff”), provides a description and analysis of certain revenue provisions modifying
the Internal Revenue Code of 1986 (the “Code”) that are included in the President’s fiscal year
2020 budget proposal, “A Budget for a Better America,” as submitted to the Congress on March
11, 2019.2 For each provision, there is a description of present law and the provision (including
effective date), and an analysis of policy issues related to the provision. In addition, all
provisions include a citation to Estimated Budget Effects of the Revenue Provisions Contained in
the President’s Fiscal Year 2020 Budget Proposal, which is included as an appendix to this
volume.

! This document may be cited as follows: Joint Committee on Taxation, Description of Certain Revenue
Provisions Contained in the President’s Fiscal Year 2020 Budget Proposal (JCS-1-19), July 2019.

2 See Office of Management and Budget, Budget of the U.S. Government Fiscal Year 2020: Analytical
Perspectives (H. Doc. 116-3, Vol. I1l), March 11, 2019, pp. 89-90, 142, 149-153.



PART | - MAKE PERMANENT INDIVIDUAL AND ESTATE
TAX PROVISIONS IN THE 2017 TAX ACT

Present Law

An Act to Provide for Reconciliation Pursuant to Titles 1l and V of the Concurrent
Resolution on the Budget for Fiscal Year 2018 (the “2017 Tax Act”) enacted a number of
provisions that changed the income taxation of individuals, the income taxation of trusts and
estates, and estate and gift taxation. A number of these changes expire for tax years beginning
on or after January 1, 2026. These provisions are discussed below.

Income Taxation of Individuals

Overview

In general

A United States citizen or resident alien generally is subject to the U.S. individual income
tax on his or her worldwide taxable income.® Taxable income equals the individual taxpayer’s
total gross income less certain exclusions, exemptions, and deductions. Graduated tax rates are
then applied to a taxpayer’s taxable income to determine his or her individual income tax
liability. An individual taxpayer may face additional liability if the alternative minimum tax
applies. The taxpayer may reduce his or her income tax liability by any applicable tax credits.

Gross income and adjusted gross income

Under the Code, gross income means “income from whatever source derived” except for
certain items specifically exempt or excluded by statute.* Sources of income® include
compensation for services, interest, dividends, capital gains, rents, royalties, annuities, income
from life insurance and endowment contracts (other than certain death benefits), pensions, gross
profits from a trade or business, income in respect of a decedent, and income from S
corporations, partnerships,® estates, or trusts. Statutory exclusions from gross income include

3 Foreign tax credits generally are available against U.S. income tax imposed on foreign source income to
the extent of foreign income taxes paid on that income. A nonresident alien generally is subject to the U.S.
individual income tax only on income with a sufficient nexus to the United States. A U.S. citizen or resident who
satisfies certain requirements for presence in a foreign country also is allowed a limited exclusion for foreign earned
income and a limited exclusion of employer-provided housing costs. Sec. 911.

4 Sec. 61. Unless otherwise indicated, all section citations are to the Internal Revenue Code of 1986, as
amended.

5 Generally, alimony and separate maintenance payments received are includable as income for divorce or
separation instruments executed before January 1, 2019.

& In general, partnerships and S corporations are treated as pass-through entities for Federal income tax
purposes. Thus, no Federal income tax is imposed at the entity level. Rather, income of such entities is passed
through and taxed to the owners at the individual level. A business entity organized as a limited liability company
(“LLC™) under applicable State law generally is treated as a partnership for Federal income tax purposes if it has two



death benefits payable under a life insurance contract, interest on certain State and local bonds,
the receipt of property by gift or inheritance, as well as the value of employer-provided health
insurance and certain other benefits. Contributions to qualified retirement plans, along with any
attributable earnings, are generally included in gross income when distributed.

An individual taxpayer’s adjusted gross income (“AGI”) is determined by subtracting
certain “above-the-line” deductions from gross income. These deductions include trade or
business expenses, losses from the sale or exchange of property, contributions to a qualified
retirement plan by a self-employed individual, contributions to certain individual retirement
accounts, and certain education-related expenses.’

Taxable income

To determine taxable income, an individual taxpayer reduces AGI by the applicable
standard deduction or his or her itemized deductions.®

A taxpayer may reduce AGI by the amount of the applicable standard deduction to arrive
at taxable income. The basic standard deduction varies depending on a taxpayer’s filing status.
An additional standard deduction is allowed with respect to any individual who is elderly (i.e.,
above age 64) or blind. The amounts of the basic standard deduction and the additional standard
deductions are indexed annually for inflation.

In lieu of taking the applicable standard deductions, a taxpayer may elect to itemize
deductions. The deductions that may be itemized include State and local income taxes and
property taxes, home mortgage interest (on mortgages up to certain specified dollar amounts),
charitable contributions, certain investment interest, and medical expenses.

Tax liability
In general

An individual taxpayer’s net income tax liability is the greater of the taxpayer’s (1)
regular individual income tax liability reduced by credits allowed against the regular tax, or (2)
tentative minimum tax reduced by credits allowed against the minimum tax. The amount of
income subject to tax is determined differently under the regular tax and the alternative minimum
tax, and separate rate schedules apply. Lower rates apply for long-term capital gains and certain
dividends; those rates apply for both the regular tax and the alternative minimum tax.

or more members; a single-member LLC generally is disregarded as an entity separate from its owner for Federal
income tax purposes.

7 Sec. 62. Generally, alimony payments are deductible by the payor spouse for divorce and separation
instruments executed before January 1, 2019.

8 Sec. 63.



Reqular tax liability

To determine regular tax liability, an individual taxpayer generally must apply the tax
rate schedules (or the tax tables) to his or her regular taxable income. The rate schedules are
broken into several ranges of income, known as income brackets, with the marginal tax rate
increasing as a taxpayer’s income increases. Separate rate schedules apply based on an
individual’s filing status.

Effective marginal tax rates may be altered by the phasein and phaseout of certain
exemptions or credits.®

Special capital gains and dividends rates

In general, gain or loss reflected in the value of an asset is not recognized for income tax
purposes until a taxpayer disposes of the asset. On the sale or exchange of a capital asset, any
gain generally is included in income. Any net capital gain of an individual taxpayer is taxed at
maximum rates lower than the rates applicable to ordinary income. Net capital gain is the excess
of the net long-term capital gain for the taxable year over the net short-term capital loss for the
taxable year. Gain or loss is treated as long-term if the asset is held for more than one year.
Qualified dividend income is generally taxed at the same rate as net capital gains.°

Capital losses generally are deductible in full against capital gains. In addition,
individuals may deduct capital losses against up to $3,000 of ordinary income in each year. Any
remaining unused capital losses may be carried forward indefinitely to another taxable year.

The maximum rate of tax on the adjusted net capital gain of an individual depends on the
individual’s taxable income and filing status. Theses maximum rates apply for purposes of both
the regular tax and the alternative minimum tax.

Net investment income

Individual taxpayers are also subject to an additional tax on net investment income. !
The tax is 3.8 percent of the lesser of net investment income or the excess of modified AGI (as
defined for purposes of the tax)*? over the threshold amount. The threshold amount is $250,000
in the case of a joint return or surviving spouse, $125,000 in the case of a married individual

® The Code contains many provisions that may cause effective marginal tax rates to differ from statutory
marginal rates. For a complete discussion of provisions that have an effect on effective marginal tax rates as applied
to a prior iteration of the Code see Joint Committee on Taxation, Present Law and Analysis Relating to Individual
Effective Marginal Tax Rates (JCS-3-98), February 3, 1998. This document can be found on the Joint Committee on
Taxation website at https://www.jct.gov/publications.html?func=startdown&id=2932.

10 sec. 1(h).
11 Sec. 1411.
12 Modified adjusted gross income is adjusted gross income increased by the amount excluded from

income as foreign earned income under section 911(a)(1) (net of the deductions and exclusions disallowed with
respect to the foreign earned income).



filing a separate return, and $200,000 in any other case.’® Thus, for individual taxpayers with
modified AGI in excess of those thresholds, the rate on certain capital gains and dividends is
23.8 percent while the maximum rate on other investment income, including interest, annuities,
royalties, and rents, is 40.8 percent.

Net investment income is the excess of (1) the sum of (a) gross income from interest,
dividends, annuities, royalties, and rents, other than such income which is derived in the ordinary
course of a trade or business that is not a passive activity with respect to the taxpayer or a trade
or business of trading in financial instruments or commodities, and (b) net gain (to the extent
taken into account in computing taxable income) attributable to the disposition of property other
than property held in the active conduct of a trade or business that is not in the trade or business
of trading in financial instruments or commodities, over (2) deductions properly allocable to such
gross income or net gain.

Credits against tax

An individual taxpayer may reduce his or her income tax liability by available tax
credits.’* In some instances, a credit is wholly or partially “refundable.” That is, if the amount
of these credits exceeds tax liability (net of other nonrefundable credits), such credits create an
overpayment, which may generate a refund. Two major refundable credits are the child tax
credit and the earned income tax credit.®®

Tax credits are also allowed for certain business expenditures, certain foreign income
taxes paid or accrued, certain energy conservation expenditures, certain education expenditures,
certain child care expenditures, certain health care costs, and for certain elderly or disabled
individuals. The personal credits allowed against the regular tax are generally allowed against
the alternative minimum tax.

Alternative minimum tax liability

An alternative minimum tax is imposed on an individual taxpayer in an amount by which
the tentative minimum tax exceeds the regular income tax for the taxable year.'® The tentative
minimum tax is the sum of (1) 26 percent of so much of the taxable excess as does not exceed a

13 These thresholds are not indexed for inflation.

14 These personal credits include the child tax credit, earned income tax credit, child and dependent care
credit, adoption credit, premium tax credit, health coverage tax credit, saver’s credit, foreign tax credit, lifetime
learning credit, American opportunity tax credit, residential energy efficient property credit (for qualifying solar
energy property), and credits for the elderly or disabled.

15 Other refundable credits include the American opportunity tax credit, the premium tax credit, and the
health coverage tax credit.

16 Sec. 55.



specified breakpoint!’” and (2) 28 percent of the remaining taxable excess.'® The taxable excess
is so much of the alternative minimum taxable income (“AMTI”) as exceeds the exemption
amount. AMTI is the taxpayer’s taxable income increased by certain tax preferences and
adjusted by determining the tax treatment of certain items in a manner that negates the deferral or
exclusion of income resulting from the regular tax treatment of those items.

Among the tax preferences and adjustments included in AMTI are accelerated
depreciation on certain property used in a trade or business, circulation expenditures, research
and experimental expenditures, certain expenses and allowances related to oil and gas, certain
expenses and allowances related to mining exploration and development, certain tax-exempt
interest income, and a portion of the gain excluded with respect to the sale or disposition of
certain small business stock. The standard deduction, and certain itemized deductions, such as
the deduction for State and local taxes paid or accrued, are not allowed to reduce AMTI.

The exemption amount is phased out by an amount equal to 25 percent of the amount by
which the individual taxpayer’s AMTI exceeds an exemption amount phaseout threshold. The
exemption amount and exemption amount phaseout threshold are indexed annualy for inflation.

Changes made by the 2017 Tax Act

The 2017 Tax Act made the following changes to the income taxation of individuals,
effective for taxable years beginning before January 1, 2026:

Modification of rates.—The 2017 Tax Act replaces the existing rate structure for
individuals with a new rate structure that generally reduces tax rates.!® The rate structure
brackets are indexed for inflation. The rate structure for 2019 (including for trusts and estates) is
reproduced immediately below.

17 The breakpoint is indexed for inflation. For 2019, the breakpoint is $194,800 ($97,400 in the case of a
married person filing a separate return).

18 The maximum tax rates on net capital gain and dividends used in computing the regular tax are used in
computing the tentative minimum tax.

19° An Act to Provide for Reconciliation Pursuant to Titles 11 and V of the Concurrent Resolution on the
Budget for Fiscal Year 2018 (the “2017 Tax Act”), Pub. L. No. 115-97, sec. 11001.



Federal Individual Income Tax Rates for 2019

If taxable income is:

Then income tax equals:

Not over $9,700

Over $9,700 but not over $39,475
Over $39,475 but not over $84,200
Over $84,200 but not over $160,725
Over $160,725 but not over $204,100
Over $204,100 but not over $510,300
Over $510,300

Single Individuals

10% of the taxable income

$970 plus 12% of the excess over $9,700

$4,543 plus 22% of the excess over $39,475
$14,382.50 plus 24% of the excess over $84,200
$32,748.50 plus 32% of the excess over $160,725
$46,628.50 plus 35% of the excess over $204,100
$153,798.50 plus 37% of the excess over $510,300

Not over $13,850

Over $13,850 but not over $52,850
Over $52,850 but not over $84,200
Over $84,200 but not over $160,700
Over $160,700 but not over $204,100
Over $204,100 but not over $510,300
Over $510,300

Heads of Households

10% of the taxable income

$1,385 plus 12% of the excess over $13,850
$6,065 plus 22% of the excess over $52,850
$12,962 plus 24% of the excess over $84,200
$31,322 plus 32% of the excess over $160,700
$45,210 plus 35% of the excess over $204,100
$152,380 plus 37% of the excess over $510,300

Married Individuals Filing Joint Returns and Surviving Spouses

Not over $19,400

Over $19,400 but not over $78,950
Over $78,950 but not over $168,400
Over $168,400 but not over $321,450
Over $321,450 but not over $408,200
Over $408,200 but not over $612,350
Over $612,350

10% of the taxable income

$1,940 plus 12% of the excess over $19,400
$9,086 plus 22% of the excess over $78,950
$28,765 plus 24% of the excess over $168,400
$65,497 plus 32% of the excess over $321,450
$93,257 plus 35% of the excess over $408,200
$164,709.50 plus 37% of the excess over $612,350




If taxable income is:

Then income tax equals:

Married Individuals Filing Separate Returns

Not over $9,700

Over $9,700 but not over $39,475
Over $39,475 but not over $84,200
Over $84,200 but not over $160,725
Over $160,725 but not over $204,100
Over $204,100 but not over $306,175
Over $306,175

10% of the taxable income

$970 plus 12% of the excess over $9,700

$4,543 plus 22% of the excess over $39,475
$14,382.50 plus 24% of the excess over $84,200
$32,748.50 plus 32% of the excess over $160,725
$46,628.50 plus 35% of the excess over $204,100
$82,354.75 plus 37% of the excess over $306,175

Not over $2,600

Over $2,600 but not over $9,300
Over $9,300 but not over $12,750
Over $12,750

Estates and Trusts

10% of the taxable income

$260 plus 24% of the excess over $2,600
$1,868 plus 35% of the excess over $9,300
$3,075.50 plus 37% of the excess over $12,750

Simplification of tax on unearned income of children.—Special rules (generally referred to
as the “kiddie tax™) apply to the net unearned income of certain children.?® Under prior law, the
kiddie tax with respect to a child was generally calculated by reference to the allocable parental
tax, the hypothetical increase in tax to the parent that results from adding the net unearned
income of all applicable children of the parent to the parent’s taxable income and allocating the
increase in tax liability proportionately among the children. The 2017 Tax Act simplifies the
kiddie tax calculation, separating the child’s tax from the tax situation of the child’s parent and
any of the child’s siblings, and subjecting the net unearned income of applicable children to tax
under the tax rate schedule for trusts and estates.?!

Deduction for qualified business income.—The 2017 Tax Act introduces a new deduction
for qualified businesses income.?? Individuals claim this deduction as part of the calculation of
taxable income. Both taxpayers who take the standard deduction and those who itemize may
claim the deduction. The deduction is discussed in depth below.

20 Sec. 1(g).
21 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11001.

22 The 2017 Tax Act, Pub. L. No. 115-97, sec. 110011, enacting sec. 199A.



Excess farm loss and business loss limitations.—The 2017 Tax Act introduces a new
limitation on excess business losses of taxpayers other than a corporation.?®> An excess business
loss for a tax year is the excess of aggregate deductions of the taxpayer attributable to trades or
business of the taxpayer (determined without regard to the limitations of the provision), over the
sum of aggregate gross income or gains attributable to trades or businesses of the taxpayer plus a
threshold amount.?* The disallowed excess business loss is treated as a net operating loss
(“NOL") for the tax year for purposes of determining any NOL carryover to subsequent tax
years. In addition, the 2017 Tax Act suspends the limitation on excess farm losses.

Increase in standard deduction.—The 2017 Tax Act increases the basic standard
deduction.® In 2019, the standard deduction is $24,400 for a joint return and a surviving spouse
(increased from $12,700 in 2017), $18,350 for a head of household (increased from $9,350 in
2017), and $12,200 for other individuals (increased from $6,350 in 2017).

Increase in and modification of child tax credit.—Individual taxpayers may claim the child
tax credit (“CTC”), a credit of a fixed dollar amount for each qualifying child of the taxpayer.?
Generally, a qualifying child is any individual under the age of 17 who is the taxpayer’s son,
daughter, stepson, stepdaughter, adopted child, foster child, brother, sister, stepbrother,
stepsister, or a descendant of any such individual. The child must share the same principal place
of abode as the taxpayer for more than half of the taxable year, may not have provided over half
of his or her own support for the taxable year, and may not file a joint return with a spouse.

The aggregate CTC is phased out for taxpayers with income over certain threshold
amounts. To the extent the amount of the CTC exceeds the taxpayer’s tax liability, the taxpayer
is eligible for a refundable credit (the “additional child tax credit”) equal to 15 percent of earned
income in excess of a threshold amount. A taxpayer with three or more qualifying children may
take the additional child tax credit in the amount by which the taxpayer’s Social Security taxes
exceed the taxpayer’s earned income tax credit, if that amount is greater than the additional child
tax credit based on the taxpayer’s earned income.

The 2017 Tax Act increases the amount of the CTC to $2,000 per qualifying child (from
$1,000 in 2017), increases the maximum additional child tax credit to $1,400, indexed for
inflation up to $2,000 (from $1,000 in 2017), and lowers the threshold amount under the earned
income formula to $2,500 (from $3,000 in 2017).2” It also increases the phaseout threshold to
$400,000 in the case of a joint return and $200,000 for all other taxpayers (increased from
$110,000 for joint returns, $75,000 for single individuals or heads of households, and $55,000

2 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11012.

[N

4 The threshold amount is indexed for inflation. The amount is $255,000 for 20109.
2 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11021.

26 Sec, 24.

N

7 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11022.



for married individuals filing separate returns in 2017). Finally, the 2017 Tax Act imposes a
requirement that the taxpayer include a valid SSN for each qualifying child in order for such
child to be taken into account for purposes of the CTC. For purposes of the SSN requirement,
only SSNs that are issued to (1) citizens or (2) noncitizens for work authorization purposes are
valid.?®

Other dependent tax credit.—The 2017 Tax Act provides a new nonrefundable credit for
other dependents (“ODTC”).?® The ODTC is a credit of $500 for each dependent of the taxpayer
other than a qualifying child for purposes of the CTC. Thus, an eligible dependent generally is
either (i) a qualifying child age 17 or 18 or a student under the age of 24, or (ii) a qualifying
relative. A qualifying relative is an individual with a specified relationship to the taxpayer or an
individual who has the same principal place of abode as the taxpayer and is a member of the
taxpayer’s household. The individual’s gross income must be less than an exemption amount,
the taxpayer must provide over one-half of the individual’s support for the tax year, and the
individual generally must be a citizen, national, or resident of the United States. Additionally, a
qualifying child that is not taken into account for purposes of the CTC due to the CTC SSN
requirement may qualify as a dependent for purposes of the ODTC.

Modifications to the deduction for charitable contributions.—Individual taxpayers may
claim a deduction for contributions to certain organizations, including charities.*® Charitable
contributions by individuals are limited to a specified percentage of the taxpayer’s contribution
base. The contribution base is the taxpayer’s AGI for a tax year, disregarding any net operating
loss carryback to the year under section 172. The specified percentage varies depending on the
nature of the contribution and the identity of the donee. The 2017 Tax Act increases the
specified percentage for charitable contributions of cash to an organization described in section
170(b)(1)(A) from 50 percent to 60 percent.

Increased contributions to ABLE accounts.—A qualified ABLE program is a program
established and maintained by a State or agency or instrumentality thereof.32 Under the
provisions of the program, contributions may be made to an account (an “ABLE account”)
established for the purpose of meeting the qualified disability expenses of a designated
beneficiary of the account. Contributions to an ABLE account must be made in cash and are not
deductible for Federal income tax purposes. Contributions may not exceed a contribution
amount equal to the gift tax annual exclusion. The 2017 Tax Act increases the contribution

28 This requirement is also discussed in part 1V.F of this document.
2 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11022.

% Sec. 170.

31 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11023.

82 Sec. 529A.

10



limitation with respect to contributions made by the designated beneficiary.3® Under the
provision, the designated beneficiary may contribute to the ABLE account an amount each year,
without regard to the annual exclusion limitation, up to the lesser of (1) the Federal poverty line
for a one-person household or (b) the designated beneficiary’s compensation® for the taxable
year. The 2017 Tax Act also allows a designated beneficiary to claim the saver’s tax credit for
contributions made to the ABLE account.®

Rollovers to ABLE programs from 529 programs.—A qualified tuition program includes a
program established and maintained by a State or agency or instrumentality thereof under which
a person may make contributions to an account that is established for the purpose of satisfying
the qualified higher education expenses of the designated beneficiary of the account, provided it
satisfies certain specified requirements (often referred to as a “529 account”).®® The 2017 Tax
Act allows for amounts from 529 accounts to be rolled over to an ABLE account without
penalty, provided that the ABLE account is owned by the designated beneficiary of that 529
account, or a member of such designated beneficiary’s family.®” Such rolled-over amounts count
toward the contribution limitation of the ABLE account.

Treatment of certain individuals performing services in the Sinai Peninsula of
Egypt.—Members of the Armed Forces serving in a combat zone are afforded a number of tax
benefits. The 2017 Tax Act identifies the Sinai Peninsula of Egypt as a “qualified hazardous
duty area’ that is to be treated in the same manner as a combat zone for purposes of determining
eligibility for the benefits available to members of the Armed Forces.

Treatment of student loans discharged on account of death or disability.—An individual
taxpayer’s gross income generally includes the discharge of indebtedness. Under an exception to
this general rule, gross income does not include any amount from the forgiveness of certain
student loans, provided that the forgiveness is contingent on the student’s working for a certain
period of time in certain professions for any of a broad class of employers.®® The 2017 Tax Act
modifies the exclusion by expanding it to include the discharge of certain student loans on
account of the death or total and permanent disability of the student.

3 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11024.

34 The term “compensation” is defined in section 219(f)(1).
% See sec. 25B.

% Sec. 529.

37 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11025.

% The 2017 Tax Act, Pub. L. No. 115-97, sec. 11026.

39 Sec. 108(f).

40 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11031.

11



Suspension of deductions for personal exemptions.—An individual taxpayer may claim a
deduction for personal exemptions for the taxpayer (both taxpayers in the case of a joint return)
and any dependents of the taxpayer. In 2017, the personal exemption deduction amount was
$4,050. The 2017 Tax Act suspends the personal exemption by setting the amount deductible for
each personal exemption to zero.*!

Limitation of deduction for State and local taxes.—An individual taxpayer may claim an
itemized deduction for certain taxes paid or accrued, whether or not incurred in a taxpayer’s
trade or business or activity for the production of income. These taxes are: (i) State, local, and
foreign real property taxes; (ii) State and local personal property taxes; and (iii) State, local, and
foreign income, war profits, and excess profits taxes. Taxpayers may deduct State and local
sales taxes in lieu of income taxes. The 2017 Tax Act limits the aggregate amount of the
deduction to $10,000 ($5,000 for a married taxpayer filing a separate return) in the case of: (i)
State and local real property taxes; (ii) State and local personal property taxes; and (iii) State and
local income, war profits, and excess profits taxes (or sales taxes in lieu of income taxes). It
also suspends the deduction for foreign real property taxes.*?

Limitation on deduction for qualified residence interest.—An individual taxpayer may
deduct qualified residence interest, which is not treated as personal interest.*> Under prior law,
qualified residence interest included interest paid or accrued on up to a $1 million of acquisition
indebtedness ($500,000 in the case of a married person filing a separate return) and on up to
$100,000 of home equity indebtedness ($50,000 in the case of a married person filing a separate
return). The 2017 Tax Act reduces the maximum amount treated as acquisition indebtedness to
$750,000 ($350,000 in the case of a married person filing a separate return) and suspends the
deduction for interest on home equity indebtedness.** However, in the case of acquisition
indebtedness incurred before December 15, 2017, the prior law maximum amount applies.

Modification of deduction for personal casualty losses.—An individual taxpayer may
claim an itemized deduction for personal casualty losses only if such losses exceed $100 per
casualty, and only to the extent that aggregate net casualty losses exceed 10 percent of the
individual taxpayer’s adjusted gross income. The 2017 Tax Act modifies this deduction,
allowing a taxpayer to claim an itemized deduction for a personal casualty loss (subject to the
limitations just described) only if such loss was attributable to a disaster declared by the
Presigent under section 401 of the Robert T. Stafford Disaster Relief and Emergency Assistance
Act.

41 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11041.
42 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11042.
43 Sec. 163(h).

4 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11043.

N

5 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11044.
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Suspension of miscellaneous itemized deductions.—An individual taxpayer may deduct
certain expenses (“miscellaneous itemized deductions™) only if, in the aggregate, such expenses
exceed two percent of the taxpayer’s adjusted gross income. Examples of miscellaneous
itemized deductions include unreimbursed employee expenses (such as uniforms, union dues,
and business-related meals and travel), deductions for tax preparation fees, and investment
expenses (such as investment management fees, safe deposit box fees, and investment expenses
from pass-through entities). The 2017 Tax Act suspends miscellaneous itemized deductions. 46

Suspension of overall limitation on itemized deductions.—Under prior law, the total
amount of most otherwise allowable itemized deductions was limited for certain upper-income
individual taxpayers.*’” The 2017 Tax Act suspends this limitation.*8

Suspension of exclusion for qualified bicycle commuting reimbursement.—Under prior
law, certain qualified bicycle commuting reimbursements were excluded from gross income.*°
Reimbursements excluded from gross income for income tax purposes were also excluded from
wages for employment tax purposes. The 2017 Tax Act suspends this exclusion from gross
income and wages.>°

Suspension of exclusion for qualified moving expense reimbursement.—Under prior law,
certain qualified moving expenses reimbursements were excluded from gross income.>*
Reimbursements excluded from gross income for income tax purposes were also excluded from
wages for employment tax purposes. The 2017 Tax Act repeals this exclusion from gross
income and wages, except in the case of a member of the Armed Forced of the United States on
active dstéty who moves pursuant to a military order and incident to a permanent change of
station.

Suspension of deduction for moving expenses.—Under prior law, an individual taxpayer
could claim, in computing adjusted gross income, a deduction for moving expenses paid or
incurred during the tax year in connection with the commencement of work as an employee or as

N

6 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11045.
47 Sec. 68.

48 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11046.

S

9 Sec. 132(a)(5), 132(f)(1)(D).

o

0 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11047.

a1

1 Sec. 132(a)(6), 132(g).

a

2 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11048.
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a self-employed individual at a new principal place of work.>® The 2017 Tax Act suspends this
deduction.®

Limitation on wagering losses.—An individual taxpayer may claim a deduction for
wagering losses sustained during the tax year only to the extent of the gains during the tax year
for such transactions. The 2017 Tax Act clarifies that this limitation on losses applies not only to
the actual costs of wagers incurred by an individual taxpayer, but to other expenses incurred by
the individual taxpayer in connection with the conduct of his or her gambling activity.*

Increase in alternative minimum tax exemption for individuals.—The 2017 Tax Act
increases the exemption amounts and the exemption amount phase out thresholds for the
individual AMT such that fewer individual taxpayers will be subject to the individual AMT.%®
For 2019, the exemption amount is $111,700 for married individuals filing jointly and surviving
spouses (from $84,500 in 2017), $71,700 for other unmarried individuals (from $54,300 in
2017), and $55,850 for married individuals filing separately (from $42,250 in 2017). The
exemption amount is phased out by an amount equal to 25 percent of the amount by which the
individual’s AMTI exceeds $1,020,600 for married individuals filing jointly and surviving
spouses (from $160,900 in 2017), and $510,300 for other individuals (from $120,700 in the case
of unmarried individuals other than surviving spouses and $80,450 for married persons filing
separate returns in 2017). These amounts are indexed annually for inflation.

Income taxation of trusts and estates

Overview

In general, estates and most trusts pay tax on income at the entity level to the extent that
the income is not distributed or required to be distributed under governing law or under the terms
of the governing instrument.>” Such entities determine their tax liability using a special tax rate
schedule and are subject to the alternative minimum tax. Certain trusts do not pay any Federal
income tax at the entity level, for example trusts that distribute all income currently to
beneficiaries. Other trusts are treated as being owned by grantors in whole or in part for tax
purposes; in such cases, the grantors are taxed on the income of the trust.®

53 Sec. 217.

5 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11049.

3]

5 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11050.

o

6 The 2017 Tax Act, Pub. L. No. 115-97, sec. 12003.
57 Sec. 651, sec 661.

%8 Sec. 671.
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The income tax liability of trust and estates is generally calculated in the same way as
that of individuals, subject to certain exceptions and modifications.>®

Changes Made by the 2017 Tax Act

Many of the provisions of the 2017 Tax Act that changed the taxation of individuals also
changed the taxation of trusts and estates, effective for tax years beginning before January 1,
2026:

The 2017 Tax Act replaces the existing rate structure for trusts and estates with a new
rate structure that reduces tax rates.%® Trusts and estates may claim the new qualified business
income deduction,®* discussed more below. Trusts and estates were subject to the limitation on
excess farm losses, now suspended and are now subject to the subject to the new excess business
loss limitation,% the limit on the aggregate amount of the deduction for State and local taxes,®
the limit on the personal casualty loss deduction,® and the suspension of miscellaneous itemized
deductions.®®

Qualified business income deduction

Individual taxpayers, trusts, and estates generally may deduct 20 percent of qualified
business income from a partnership, S corporation, or sole proprietorship, as well as 20 percent
of aggregate qualified real estate investment trust (“REIT”) dividends and qualified publicly
traded partnership income. A specified agricultural or horticulture cooperative generally may
deduct nine percent of qualified production activities income.®

a

° Sec. 641(b).
60 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11001.

61 Sec. 199A.

]

2 Sec. 461(1)(2).

83 Sec. 164, sec. 641(b).

64 Sec. 165, sec. 641(b).

8 Sec. 67, sec. 641(b).

% The deduction is limited by the cooperative’s taxable income for the year (computed without regard to
the 199A deduction, and reduced by certain payments or allocations to patrons). The deduction may instead be
allocated to and deducted by the cooperative’s patrons, limited to each patron’s taxable income for the year

(computed without regard to any section 199A deduction under the general rule, and after taking into account the
cooperative’s section 199A deduction).
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For taxpayers with taxable income®” in excess of a threshold amount,®® the deduction
with respect to qualified business income is limited based on (1) the taxpayer’s allocable share of
W-2 wages paid by the trade or business and the taxpayer’s allocable share of capital investment
with respect to the trade or business®® and (2) the type of trade or business in which the income is
earned.’® These limitations begin to phase in above the threshold amount of taxable income. In
addition, the deduction calculated with respect to qualified business income, qualified REIT
dividends, and qualified publicly traded partnership income may not exceed 20 percent of the
taxpayer’s taxable income for the tax year.’*

Estate and gift taxation

Overview

The United States generally imposes a gift tax on any transfer of property by gift made by
a U.S. citizen or resident, whether made directly or indirectly and whether made in trust or
otherwise. Nonresident aliens are subject to the gift tax with respect to transfers of tangible real
or personal property where the property is located in the United States at the time of the gift.
The gift tax is imposed on the donor and is based on the fair market value of the property
transferred. Deductions are allowed for certain gifts to spouses and charities. Annual gifts up to
an annual exclusion made by the donor to any person generally are not subject to tax.’?

An estate tax also is imposed on the taxable estate of any person who was a citizen or
resident of the United States at the time of death and on certain property belonging to a
nonresident of the United States that is located in the United States at the time of death. The

67 Taxable income is computed without regard to the deduction allowable under section 199A with respect
to the threshold amount.

8 The threshold amounts are indexed for inflation. For 2019 the amount is $321,400 for married taxpayers
filing joint returns, $160,725 for married taxpayers filing separate returns, and $160,700 for all other taxpayers.

8 The deduction is limited to the greater of (a) 50 percent of the W-2 wages paid with respect to the
qualified trade or business, or (b) the sum of 25 percent of the W-2 wages with respect to the qualified trade or
business plus 2.5 percent of the unadjusted basis, immediately after acquisition, of all qualified property.

Sec. 199A(b)(2)(B).

0 Qualified business income generally excludes income from a specified service trade or business when
taxable income is in excess of the threshold amount, and always excludes income from the trade or business of
performing services as an employee. A specified service trade or business means any trade or business involving the
performance of services in the fields of health, law, accounting, actuarial science, performing arts, consulting,
athletics, financial services, brokerage services, or any trade or business where the principal asset of such trade or
business is the reputation or skill of one or more of its employees or owners, or which involves the performance of
services that consist of investing and investment management, trading, or dealing in securities, partnership interests,
or commodities. Sec. 199A(d).

L For this purposes, taxable income is computed without regard to the deduction allowable under section
199A and is reduced by net capital gain.

2 The gift tax annual exclusion is indexed for inflation. In 2019, the annual exclusion is $15,000.
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estate tax is imposed on the estate of the decedent and generally is based on the fair market value
of the property passing at death.”® The taxable estate generally equals the worldwide gross estate
less certain allowable deductions, including a marital deduction for certain bequests to the
surviving spouse of the decedent and a deduction for certain bequests to charities.

The gift and estate taxes are unified such that a single graduated rate schedule and
exemption apply to an individual’s cumulative taxable gifts and bequests. The unified estate and
gift tax rates begin at 18 percent on the first $10,000 in cumulative taxable transfers and reach 40
percent on cumulative taxable transfers over $1,000,000. A unified credit is available with
respect to taxable transfers by gift or at death, which effectively exempts a basic exclusion
amount in cumulative taxable transfers from the gift tax or the estate tax.”* The unified credit
generally also has the effect of rendering the marginal rates below 40 percent inapplicable.
Unused exemption as of the death of a spouse generally is available for use by the surviving
spouse; this feature of the law sometimes is referred to as exemption portability.

A separate transfer tax is imposed on generation-skipping transfers in addition to any
estate or gift tax that is imposed on such transfers. This tax generally is imposed on transfers,
either directly or through a trust or similar arrangement, to a beneficiary more than one
generation below that of the transferor. The generation-skipping transfer tax is determined using
a 40-percent rate and a basic exclusion amount.”

Changes made by the 2017 Tax Act

Prior to the enactment of the 2017 Tax Act, the basic exclusion amount was set at $5
million for decedents dying and gifts made in 2011, and was indexed for inflation for years after
2011. The 2017 Tax Act generally temporarily doubles the estate and gift tax exemption.’® This
is accomplished by doubling the base year basic exclusion amount.”” The base year basic
exclusion amount is indexed for inflation occurring after 2011. For 2019, the basic exclusion

3 In addition to interests in property owned by the decedent at the time of death, the Federal estate tax also
is imposed on: (1) life insurance that was either payable to the decedent’s estate or in which the decedent had an
incident of ownership at death; (2) property over which the decedent had a general power of appointment at death;
(3) annuities purchased by the decedent or his employer that were payable to the decedent before death; (4) certain
interests in jointly held property; (5) property transferred by the decedent before death in which the decedent
retained a life estate or over which the decedent had the power to designate who will possess or enjoy the property;
(6) property revocably transferred by the decedent before death; and (7) certain transfers taking effect at the death of
the decedent.

4 Sec. 2010(c)(3)(B).

5 The basic exclusion amount for the generation-skipping transfer tax is the same as the basic exclusion
amount used to calculate the unified credit. Sec. 2631.

76 The 2017 Tax Act, Pub. L. No. 115-97, sec. 11061.

7 This amount, set forth in section 2010(c)(3), is increased from $5 million to $10 million.
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amount is $11.4 million (increased from $5,490,000 in 2017).”® This increased basic exclusion
amount also applies for purposes of the generation-skipping transfer tax.

Description of Proposal

The proposal makes permanent the temporary provisions of the 2017 Tax Act that
changed the income taxation of individuals, the income taxation of trusts and estates, and estate
and gift taxation.”®

Effective date.—This proposal would generally be effective for taxable years beginning on
or after January 1, 2026.

Analysis

The primary purpose of a tax system is to raise revenue to fund government expenditures.
Analysts generally judge a tax system in terms of how well the tax system handles issues of
economic efficiency, fairness, and administrability. The design of a tax system involves
tradeoffs between these different considerations. Measures designed to ensure compliance may
increase the complexity of taxation for individual filers. Measures designed to promote
simplicity may create distortions in investment decisions. Measures designed to promote growth
may alter the distribution of the tax burden. The proposal to extend the 2017 Tax Act’s
provisions that relate to the individual income tax, income taxation of trusts and estates, and
estate and gift tax generally affects all three of these issues.

Regarding economic efficiency, the proposal should generally increase economic activity
by reducing tax rates on labor and increasing labor force participation. Joint Committee staff’s
analysis of the macroeconomic effects of the 2017 Tax Act predicts that the net effect of the
changes to the individual income tax is to reduce average tax rates on wage income by about one
percentage point, while reducing effective marginal tax rates on wages by about 2.5 percentage
points until the expiration of the individual income tax provisions. Joint Committee staff’s
projected increase in the average level of output (as measured by Gross Domestic Product
(“GDP”)) over the 10-year budget window due to the 2017 Tax Act is driven in part by an
increase in labor supply in response to the reduction in effective marginal tax rates on wages
throughout most of the budget window. Extending the 2017 Tax Act’s changes to the individual
income tax should cause an increase in output by continuing this reduction in effective marginal
tax rates on wages and subsequent increase in labor supply through the end of the budget
window.

8 As a conforming amendment to section 2001(g) (regarding computation of estate tax), the provision
provides that the Secretary shall prescribe regulations as may be necessary or appropriate to carry out the purposes
of the section with respect to differences between the basic exclusion amount in effect at the time of the decedent’s
death and at the time of any gifts made by the decedent.

8 The estimated budgetary effect of this proposal can be found in the appendix to this document,

Estimated Budget Effects of the Revenue Provisions Contained in the President’s Fiscal Year 2020 Budget
Proposal, Item I.
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Turning to fairness, the proposal affects both horizontal equity—whether similarly
situated individuals are taxed similarly—and vertical equity—whether individuals are taxed
according to their ability to pay, i.e., the level of progressivity.

As an example of how the proposal may affect horizontal equity, consider two families
with the same economic income that differ on other dimensions such as number and age of
children, size of mortgage, State and local taxes paid, or the amount of charitable contributions.
If, under current law, one family chooses to itemize deductions and the other chooses the
standard deduction, making the individual provisions permanent may increase the tax liability of
the itemizing family because of limitations on itemized deductions and decrease the tax liability
of the other by extending the increased standard deduction. Similarly, permanent extension of
the changes to personal exemptions and the child tax credit may have different effects on
families depending on the number of children under 17. The child tax credit will continue to be
higher for children under 17, but for other dependents (e.g., children aged 17, college-aged
children, older relatives), the gain of the $500 credit for other dependents may not be offset by
the loss of the approximately $4,000 personal exemption, depending on the marginal tax rate of
the family.

Joint Committee staff constructs distributional tables to illustrate how policy changes
may affect taxpayers differently across broad income categories, which can inform analysis of
vertical equity. The individual tax changes of the 2017 Tax Act are estimated to generally
reduce aggregate tax liability across income categories in 2019 through 2025 but raise aggregate
tax liability across income categories in 2027.8° The 2027 result is due to the expiration of the
majority of changes to the individual income tax in the 2017 Tax Act, notably excluding the
change in indexing from the Consumer Price Index for All Urban Consumers (“CPI1-U”) to the
Chained Consumer Price Index for All Urban Consumers (“C-CPI-U”) which generally results in
aggregate increases in tax liability. Extending the 2017 Tax Act’s expiring individual income
tax provisions should result in distributions in later years in the budget window that more closely
resemble the distribution trends of 2019-2025.

Finally, regarding fairness, the proposal may simplify taxation for certain individual
filers. Joint Committee staff estimates that the 2017 Tax Act reduced the number of taxpayers
electing to itemize deductions from 48.7 million in 2017 to 20.4 million in 2018. For taxpayers
who no longer itemize, changes to the individual income tax may have reduced the filing burden
by making tax filing simpler. Similarly, Joint Committee staff estimates that the changes made
by the 2017 Tax Act to the alternative minimum tax (“AMT”) reduced the number of taxpayers
subject to the AMT from 4.7 million in 2017 to 0.2 million in 2018. The administrative burden
is lower for taxpayers that no longer have to calculate tax liability under two different tax base
and tax rate regimes. Extending the 2017 Tax Act’s changes to the individual income tax should
continue this decreased tax filing burden on taxpayers through the end of the budget window.

The proposal permanently extends the estate and gift tax provisions enacted in the 2017
Tax Act which generally doubled the estate and gift tax exemption for estates of decedents dying

8 Joint Committee on Taxation, Distributional Effects of the Conference Agreement for H.R.1, the “Tax
Cuts and Jobs Act” (JCX-68-17), December 18, 2017.
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and gifts made between 2018 and 2025. Transfer taxes such as the estate and gift taxes may
affect economic efficiency by changing savings decisions, the composition of investment due to
potential cash flow burdens on small or family owned businesses, labor supply decisions for
eventual decedents and heirs, the distribution of wealth, and charitable bequests. Generally there
IS no consensus on the magnitude, or even direction in some cases, of some of these changes that
would result from a decrease in taxes on transfers. For example, the increased exemptions may
increase savings by lowering the after-tax cost of leaving a bequest, or may decrease savings by
lowering the amount of savings necessary to achieve a certain size bequest goal. The proposal
may make the tax system less progressive by exempting larger amounts from estate and gift
taxes which generally only affect wealthy taxpayers, but arguably makes the tax system simpler
as fewer taxpayers are subject to estate and gift taxes.

The individual income tax, income taxation of trusts and estates, and estate and gift tax
provisions of the 2017 Tax Act are generally scheduled to expire for taxable years beginning
after December 31, 2025. Scheduled future changes in tax policy may cause taxpayer
uncertainty. To the extent that the past is indicative of future tax policy treatment, taxpayers may
expect that certain aspects of the 2017 Tax Act’s changes to the individual income tax will
remain after 2025. The individual provisions of other major tax bills such as the Economic
Growth and Tax Relief Reconciliation Act of 2001 (“EGTRRA”) and the Jobs and Growth Tax
Relief Reconciliation Act of 2003 (“JGTRRA”) were scheduled to expire at the end of 2010, but
were extended for two years. The 2012 American Taxpayer Relief Act (“ATRA”) made many of
these tax provisions permanent but allowed certain rate cuts affecting high-income taxpayers to
expire.

Making the individual provisions of the 2017 Tax Act permanent may also change
planning opportunities. For example, individuals with foresight may have planned to shift labor
effort into the timeframe when marginal tax rates are temporarily lower; this incentive is
lessened if marginal tax rates are expected to continue to be lower. Businesses may also make
different structuring decisions if the individual provisions are permanent. For example, section
199A may apply differently depending on where in a group of affiliated businesses items like
machinery, employees, and debt are located, but there are costs associated with moving such
items around an affiliated group. An affiliated group’s assessment of whether to undertake the
transaction costs associated with moving items around within a group is affected by whether
section 199A is expected to provide merely a temporary benefit or a permanent benefit.
Furthermore, the deduction provided by section 199A impacts the financial feasibility of
business models that could give rise to the deduction, and its permanence (or lack thereof) affects
investment decisions with respect to such businesses.
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PART Il - HEALTH

The discussion below is based on our understanding that the President’s 2020 budget
incorporates certain provisions of the Graham-Cassidy-Johnson-Heller health care legislation,
which was introduced as an amendment in the nature of a substitute to H.R. 16288 (“Graham-
Cassidy bill”). This discussion incorporates such provisions with other health proposals
described in the President’s 2020 budget, and is generally limited to the tax provisions.®?

Present Law

Premium assistance credit

In general

A refundable tax credit (the “premium assistance credit”) is provided for eligible
individuals and families to subsidize the purchase of health insurance plans through an American
Health Benefit Exchange (“Exchange”), referred to as “qualified health plans.”®® In general,
advance payments with respect to the premium assistance credit are made during the year
directly to the insurer, as discussed below. However, eligible individuals may choose to pay
their total health insurance premiums without advance payments and claim the credit at the end
of the taxable year.

Qualified health plans generally must meet certain requirements.®* Special rules apply to
certain qualified health plans, referred to as “catastrophic-only” qualified health plans, which are
available only to individuals who are under age 30 or meet other specified requirements.®> The
premium assistance credit is not available with respect to catastrophic-only qualified health
plans.®® In addition, in the case of a qualified health plan that provides coverage for abortions

8 American Health Care Act of 2017 (115" Congress).

82 As used herein, the Affordable Care Act (or “ACA”) refers to the combination of the Patient Protection
and Affordable Care Act (“PPACA”), Pub. L. No. 111-148, March 23, 2010, and the Healthcare and Education
Reconciliation Act of 2010 (“HCERA”), Pub. L. No. 111-152, March 30, 2010.

8 Sec. 36B. Under the PPACA, an American Health Benefit Exchange is a source through which
individuals can purchase health insurance coverage.

8 PPACA, secs. 1301 and 1302.
8 PPACA, sec. 1302(e).

8 Under the Public Health Service Act (“PHSA”) as amended by the ACA, health insurance must meet
certain requirements. Section 1251 of the PPACA excepts certain health plans sold at the time of enactment of the
PPACA from some of the PHSA requirements (referred to as “grandfathered” plans). In addition, under guidance
provided by the Center for Consumer Information & Insurance Oversight (“CCI10,” part of the Department of
Health and Human Services (“HHS")), including a letter dated November 14, 2013, to the State Insurance
Commissioners and subsequent extensions, certain health plans that were sold in the individual insurance market as
of January 1, 2013, are permitted to be sold after January 1, 2014, despite not complying with ACA requirements
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for which Federal funds may not be used, no part of the premium assistance credit may be used
for the portion of premiums attributable to that coverage.®’

The premium assistance credit is generally available for individuals (single or joint filers)
with household incomes between 100 percent and 400 percent of the Federal poverty level
(“FPL”) for the family size involved.®® Household income is defined as the sum of (1) the
individual’s modified adjusted gross income, plus (2) the aggregate modified adjusted gross
incomes of all other individuals taken into account in determining the individual’s family size
(but only if the other individuals are required to file a tax return for the taxable year). Modified
adjusted gross income is defined as adjusted gross income increased by (1) any amount excluded
from gross income for citizens or residents living abroad,®® (2) any tax-exempt interest received
or accrued during the tax year, and (3) the portion of the individual’s social security benefits not
included in gross income.®® To be eligible for the premium assistance credit, individuals who are
married must file a joint return. Individuals who are listed as dependents on a return are not
eligible for the premium assistance credit.

An individual who is eligible for minimum essential coverage from a source other than
the individual insurance market generally is not eligible for the premium assistance credit.
However, an individual who is offered minimum essential coverage under an
employer-sponsored health plan may be eligible for the premium assistance credit if an
employee’s share of the premium for self-only coverage exceeds 9.86 percent (for 2019) of the
employee’s household income, or the plan’s share of total allowed costs of benefits provided
under the plan is less than 60 percent of such costs (called “minimum value”), and the individual
declines the employer-offered coverage. An individual who enrolls in an employer-sponsored
health plan generally is ineligible for the premium assistance credit, even if the coverage is
considered unaffordable or does not provide minimum value.

As part of the process of enrollment in a qualified health plan through an Exchange, an
individual may apply and be approved for advance payments with respect to a premium
assistance credit (“advance payments”).®? The individual must provide information on income,

(referred to as “grandmothered” plans). The premium assistance credit is not available with respect to a
grandfathered plan or a grandmothered plan.

87 PPACA, sec. 1303(b)(2).
8 Federal poverty level refers to the most recently published poverty guidelines determined by the

Secretary of HHS. Levels for 2019 and previous years are available at https://aspe.hhs.gov/prior-hhs-poverty-
quidelines-and-federal-register-references.

8 Sec. 911.

% Under section 86, only a portion of an individual’s social security benefits are included in gross income.
% Minimum essential coverage is defined in section 5000A(f).

9 PPACA, Secs. 1411-1412. Under section 1402 of the PPACA, certain individuals eligible for advance

premium assistance payments are eligible also for a reduction in their share of medical costs, such as deductibles and
copays, under the plan, referred to as reduced cost-sharing. Eligibility for reduced cost-sharing is also determined as
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family size, changes in marital or family status or income, and citizenship or lawful presence
status.® Eligibility for advance payments is generally based on the individual’s income for the
tax year ending two years prior to the enrollment period. The Exchange process includes a
system through which information provided by the individual is verified using information from
the Internal Revenue Service (“IRS”) and certain other sources.** If an individual is approved
for advance payments, the Treasury pays the advance amount directly to the issuer of the health
plan in which the individual is enrolled. The individual then pays to the issuer of the plan the
difference between the advance payment amount and the total premium charged for the plan.

Amount of credit

The premium assistance credit amount is generally the lower of (1) the premium for the
qualified health plan in which the individual or family enrolls and (2) the premium for the second
lowest cost silver plan in the rating area where the individual resides, reduced by the individual’s
or family’s share of premiums.*> As shown in Table 1 below, an individual’s or family’s share
of premiums is a certain percentage of household income. For 2019, the percentage is
2.08 percent for household income up to 133 percent of FPL and is determined on a sliding scale
in a linear manner up to 9.86 percent as household income rises from 133 percent of FPL to
400 percent of FPL.

part of the Exchange enrollment process. The Department of HHS is responsible for rules relating to Exchanges and
the eligibility determination process.

9 Under section 1312(f)(3) of the PPACA, an individual may not enroll in a qualified health plan through
an Exchange if the individual is not a citizen or national of United States or an alien lawfully present in the United
States. Thus, such an individual is not eligible for the premium assistance credit.

% Under section 6103, returns and return information are confidential and may not be disclosed, except as
authorized by the Code, by the IRS, other Federal employees, State employees, and certain others having access to
such information. Under section 6103(1)(21), upon written request of the Secretary of HHS, the IRS is permitted to
disclose certain return information for use in determining an individual’s eligibility for advance premium assistance
payments, reduced cost-sharing, or certain other State health subsidy programs, including a State Medicaid program
under title X1X of the Social Security Act, a State’s Children’s Health Insurance Program under title XXI of the
Social Security Act and a Basic Health Program under section 1331 of the PPACA.

% The premium assistance amount is determined on a monthly basis and the credit for a year is the sum of
the monthly amounts.

23



Table 1.—Individual’s Share of Premiums

(for 2019)%
Household income -, )
(expressed as a percent of Initial percentage of Final percentage of
P FPL)p household income household income
100% up to 133% 2.08 2.08
133% up to 150% 3.11 4.15
150% up to 200% 4.15 6.54
200% up to 250% 6.54 8.36
250% up to 300% 8.36 9.86
300% up to 400% 9.86 9.86

Reconciliation of advance payment on return

An individual on whose behalf advance payments of the premium assistance credit for a
taxable year are made is required to file an income tax return to reconcile the advance payments
with the credit to which the individual is entitled for the taxable year.%’

If the advance payments of the premium assistance credit exceed the amount of credit to
which the individual is entitled, the excess (“excess advance payments”) is treated as an

% Rev. Proc. 2018-34, 2018-23 I.R.B. 748. The percentages are indexed to the excess of premium growth
over income growth for the preceding calendar year. After 2018, if the aggregate amount of premium assistance
credits (and cost-sharing reductions under section 1402 of the PPACA) exceeds 0.504 percent of the gross domestic
product for that year, the percentage of household income is also adjusted to reflect the excess (if any) of premium
growth over the rate of growth in the consumer price index for the preceding calendar year. Such an adjustment was
not required for 2019.

% Under section 6055, health insurance issuers are required to report to the IRS and to an individual the
months during a year for which the individual was covered by minimum essential coverage issued by the insurer in
the individual market. In addition, under section 36B(f)(3), an Exchange is required to report to the IRS and to an
individual the months during a year for which the individual was covered by a qualified health plan purchased
through the Exchange, the premiums paid by the individual, and, if applicable, advance premium assistance
payments made on behalf of the individual.
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additional tax liability on the individual’s income tax return for the taxable year (referred to as
“recapture”), subject to a limit on the amount of additional liability in some cases. For an
individual with household income below 400 percent of FPL, liability for the excess advance
payments for a taxable year is limited to a specific dollar amount (the “applicable dollar
amount”) as shown in Table 2 below. One-half of the applicable dollar amount shown in Table 2
applies to an unmarried individual who is not a surviving spouse or filing as a head of household.

Table 2.—Reconciliation Limit on Additional Tax Liability
(for 2019)%8

Household income

(expressed as a percent of FPL) Applicable dollar amount

Less than 200% $600
At least 200% but less than 300% $1,600
At least 300% but less than 400% $2,650

If the advance payments of the premium assistance credit for a taxable year are less than
the amount of the credit to which the individual is entitled, the additional credit amount is also
reflected on the individual’s income tax return for the year.

Employer shared responsibility

In general

An applicable large employer, as defined below, may be subject to a tax, called an
“assessable payment,” for a month if one or more of its full-time employees is certified to the
employer as receiving for the month a premium assistance credit or reduced cost-sharing with
respect to health insurance purchased through an Exchange (commonly referred to as the
“employer mandate”).%® As discussed below, the amount of the assessable payment depends on
whether the employer offers its full-time employees and their dependents the opportunity to

% Rev. Proc. 2018-57, 2018-49 I.R.B. 827. The applicable dollar amounts are indexed to reflect cost-of-
living increases, with the amount of any increase rounded down to the next lowest multiple of $50.

9 Sec. 4980H. As discussed above, premium assistance credits under section 36B apply with respect to
health insurance purchased through an Exchange. An employer may also be subject to an assessable payment if an
employee received reduced cost-sharing with respect to coverage purchased through an Exchange as discussed
above.
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enroll in minimum essential coverage under a group health plan sponsored by the employer and,
if it does, whether the coverage offered is affordable and provides minimum value.

Definitions of applicable large employer and full-time employee

Applicable large employer generally means, with respect to a calendar year, an employer
who employed an average of at least 50 full-time employees on business days during the
preceding calendar year. For purposes of these rules, full-time employee means, with respect to
any month, an employee who is employed on average at least 30 hours of service per week.
Solely for purposes of determining whether an employer is an applicable large employer (that is,
whether the employer has at least 50 full-time employees), besides the number of full-time
employees, the employer must include the number of its full-time equivalent employees for a
month, determined by dividing the aggregate number of hours of service of employees who are
not full-time employees for the month by 120. In addition, in determining whether an employer
is an applicable large employer, members of the same controlled group, group under common
control, and affiliated service group are treated as a single employer.2%° [f the group is an
applicable large employer under this test, each member of the group is an applicable large
employer even if any member by itself would not be an applicable large employer.

Assessable payments

If an applicable large employer does not offer its full-time employees and their
dependents minimum essential coverage under an employer-sponsored plan and the employer
receives certification with respect to at least one full-time employee as receiving a premium
assistance credit or reduced cost-sharing, the employer may be subject to an assessable payment
of $2,500 (for 2019, divided by 12 and applied on a monthly basis) multiplied by the number of
its full-time employees in excess of 30, regardless of the number of full-time employees so
certified.

Generally an employee who is offered minimum essential coverage under an
employer-sponsored plan is not eligible for a premium assistance credit or reduced cost-sharing
unless the coverage is unaffordable or fails to provide minimum value.'®* However, if an
employer offers its full-time employees and their dependents minimum essential coverage under
an employer-sponsored plan and receives certification with respect to at least one full-time
employee as receiving a premium assistance credit or reduced cost-sharing (because the coverage
is unaffordable or fails to provide minimum value), the employer may be subject to an assessable
payment of $3,750 (for 2019, divided by 12 and applied on a monthly basis) multiplied by the
number of the full-time employees who were so certified and eligible for the credit or reduced
cost-sharing. However, the assessable payment in this case is capped at the amount that would

100 The rules for determining controlled group, group under common control, and affiliated service group
under sections 414(b), (c), (m) and (o) apply for this purpose.

101 Coverage under an employer-sponsored plan is unaffordable if the employee’s share of the premium for

self-only coverage exceeds 9.86 (for 2019) percent of household income, and the coverage fails to provide minimum
value if the plan’s share of total allowed cost of provided benefits is less than 60 percent of such costs.
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apply if the employer failed to offer its full-time employees and their dependents minimum
essential coverage.

Health savings accounts and high deductible health plans

Health savings accounts

In general, a health savings account (“HSA?”) is a tax-exempt trust or custodial account
created exclusively to pay for the qualified medical expenses of the account holder and his or her
spouse and dependents. In general, HSAs provide tax-favored treatment for current medical
expenses as well as the ability to save on a tax-favored basis for future medical expenses.

An individual may establish an HSA only if the individual is covered under a plan that
meets the requirements for a high deductible health plan, as described below. After an individual
has attained age 65 and becomes entitled to Medicare benefits, contributions can no longer be
made to the individual’s HSA.1%2

Within limits, % contributions to an HSA made by or on behalf of an eligible individual
are deductible by the individual. Contributions to an HSA are excludible from income and
employment taxes if made by the employer. Earnings in HSAs are not taxable. Distributions
from an HSA for qualified medical expenses are not includible in gross income. Distributions
from an HSA that are not used for qualified medical expenses are includible in gross income and
are subject to an additional tax of 20 percent. The 20-percent additional tax does not apply if the
distribution is made after death, disability, or the individual attains the age of Medicare eligibility
(age 65). Similar rules apply for another type of medical savings arrangement called an Archer
medical savings account (“Archer MSA™);1% in addition, similar rules to apply to a type of
Archer MSA designated as a “Medicare Advantage MSA”% to which contributions are made by
the Secretary of HHS on behalf of the account holder.

102 See sec. 223(b)(7), as interpreted by Notice 2004-2, 2004-2 |.R.B. 269, December 22, 2003, corrected
by Announcement 2004-67, 2004-36 1.R.B. 459, September 7, 2004 (“After an individual has attained age 65 and
becomes enrolled in Medicare benefits, contributions, including catch-up contributions, cannot be made to an
individual’s HSA.”). See also Notice 2004-50, 2004-33 I.R.B. 1, August 9, 2004, Q&A-2 (“Thus, an otherwise
eligible individual under section 223(c)(1) who is not actually enrolled in Medicare Part A or Part B may contribute
to an HSA until the month that individual is enrolled in Medicare.”) and Notice 2008-59, 2008-29 I.R.B. 123,

June 25, 2008, Q&A-5 and Q&A-6 (“[A]n individual is not an eligible individual under section 223(c)(1) in any
month during which such individual is both eligible for benefits under Medicare and enrolled to receive benefits
under Medicare,” including Part D (or any other Medicare benefit)).

103 For 2019, the basic limit on annual contributions that can be made to an HSA is $3,500 in the case of
self-only coverage and $7,000 in the case of family coverage. The basic annual contributions limits are increased by
$1,000 for individuals who have attained age 55 by the end of the taxable year (referred to as “catch-up”
contributions).

104 Sec. 220.

105 Sec, 138.
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High deductible health plans

A high deductible health plan is a health plan that has an annual deductible which is not
less than $1,350 (for 2019) for self-only coverage and twice this amount for family coverage,
and for which the sum of the annual deductible and other annual out-of-pocket expenses (other
than premiums) for covered benefits does not exceed $6,750 (for 2019) for self-only coverage
and twice this amount for family coverage.'®® These dollar thresholds are subject to inflation
adjustment, based on chained CP1.1%

An individual who is covered under a high deductible health plan is eligible to establish
an HSA, provided that while such individual is covered under the high deductible health plan,
the individual is not covered under any health plan that (1) is not a high deductible health plan
and (2) provides coverage for any benefit (subject to certain exceptions) covered under the high
deductible health plan.%

Various types of coverage are disregarded for this purpose, including coverage of any
benefit provided by permitted insurance, coverage (whether through insurance or otherwise) for
accidents, disability, dental care, vision care, or long-term care, as well as certain limited
coverage through health flexible savings accounts.%® Permitted insurance means insurance
under which substantially all of the coverage provided relates to liabilities incurred under
workers’ compensation laws, tort liabilities, liabilities relating to ownership or use of property, or
such other similar liabilities as specified by the Secretary under regulations. Permitted insurance
also means insurance for a specified disease or illness, and insurance paying a fixed amount per
day (or other period) of hospitalization.!°

Under a safe harbor, a high deductible health plan is permitted to provide coverage for
preventive care (within the meaning of section 1861 of the Social Security Act, except as
otherwise provided by the Secretary) before satisfaction of the minimum deductible.*'! IRS
guidance provides a safe harbor of the types of coverage that constitute preventive care for this
purpose. 112

106 Sec, 223()(2).
107 Sec, 223(g).

108 Sec, 223(c)(1).
109 Sec, 223(c)(1)(B).

110 gec. 223(c)(3).

1

[

1 Sec. 223(c)(2)(C).
112 Notice 2004-23, 2004-15 1.R.B. 725, April 12, 2004. See also Notice 2004-50, 2004-33 IRB 1, August

9, 2004; Notice 2008-59, 2008-29 I.R.B. 123, July 21, 2008; Notice 2013-37, 2013-40 I.R.B. 293, September 30,
2013.
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Deduction for expenses allocable to Medicare Part D subsidy

Sponsors of qualified retiree prescription drug plans are eligible for subsidy payments
from the Secretary of HHS with respect to a portion of each qualified covered retiree’s gross
covered prescription drug costs (“qualified retiree prescription drug plan subsidy”).!* A
qualified retiree prescription drug plan is employment-based retiree health coverage that has an
actuarial value at least as great as the Medicare Part D standard plan for the risk pool and that
meets certain other disclosure and recordkeeping requirements. These qualified retiree
prescription drug plan subsidies are excludible from the plan sponsor’s gross income. 4

In general, no deduction is allowed under any provision of the Code for any expense or
amount that would otherwise be allowable as a deduction if the expense or amount is allocable to
a class or classes of exempt income.*® Thus, expenses incurred with respect to the subsidies
excluded from income would generally not be deductible. For years before 2013, the exclusion
for the qualified retiree prescription drug plan subsidy included a provision under which the
exclusion was not taken into account in determining deductions with respect to the retiree
prescription drug costs for which subsidy payments were received, thus allowing a deduction for
costs subsidized by HHS payments. The ACA eliminated that provision and, as a result, the
amount otherwise allowable as a deduction for retiree prescription drug costs is reduced by the
amount of excludable subsidy payments received.

Distributions and reimbursements for over-the-counter medications

Exclusion for employer-provided health benefits

Employees may exclude from gross income the value of employer-provided health
coverage under an accident or health plan.*'® In addition, any reimbursements under an
employer-provided accident or health plan for medical care expenses for employees, their
spouses, their dependents, and adult children under age 27 generally are excludible from gross
income. Y’

An employer may agree to reimburse expenses for medical care of its employees (and
their spouses, dependents, and adult children under age 27) not covered by a health insurance
plan through a flexible spending arrangement (“FSA”), which allows reimbursement not in
excess of a specified dollar amount, provided the amount is only available for reimbursement for
medical care.!'® The amount available for reimbursement is either elected by an employee under
a cafeteria plan (“health FSA”) or otherwise specified by the employer under a health

113 Sec. 1860D-22 of the Social Security Act (SSA), 42 U.S.C. sec. 1395w-132.

114 Sec. 139A.

115 Sec. 265(a) and Treas. Reg. sec. 1.265-1(a).
116 Sec. 106.

117 Sec. 105(b).

118 Sec. 106(c)(1).

29



reimbursement arrangement (“HRA”). Reimbursements under these arrangements are also
excludible from gross income as reimbursements for medical care under an employer-provided
accident or health plan.

Health savings accounts

As described above, distributions from an HSA or an Archer MSA that are used for
qualified medical expenses are excludible from gross income. Distributions from an HSA or an
Archer MSA that are not used for qualified medical expenses are includible in gross income and
generally are subject to 