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INTRODUCTION

The Committee on Ways and Means has scheduled a hearing on
May 18, 1982, on the bills H.R. 5829 (Mr. Conable) and H.R. 6300
(Mr. Rostenkowski) which relate to improving compliance with the
Federal income tax laws. H.R. 5829 is identical to S. 2198, on which
the Subcommittee on Oversight of the Senate Committee on Finance
held a hearing on March 22, 1982, (A description of S. 2198 is in a
prior Joint Committee staff pamphlet, JCS-6-82.)

This pamphlet, prepared in connection with the May 18, 1982 hear-
ing, contains a comparative deseription of the provisions of H.R.
5829 and H.R. 6300. The comparative description is preceded by an
overview of the bills.
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OVERVIEW

H.R. 6300 (The Tax Compliance Act of 1982)

H.R. 6300 (introduced by Chairman Rostenkowski) is intended to
improve compliance with the income tax laws by adopting a number
of new provisions which adddress six specific tax compliance chal-
lenges. First, the bill would discourage willful disregard for the in-
come tax system by criminals, promoters of abusive tax shelters,
fraudulent tax advisors and tax protestors. Specifically, there would
be new provisions allowing the Internal Revenue Service to use
jeopardy and termination assessment procedures to tax cash connected
with illegal activities. Significant restrictions would be placed on the
issuance of bearer debt obligations to the public, thus restricting one
medium of exchange in the illegal sector and reducing the ability of
persons to avoid tax with respect to such activities, New civil penalties
would be imposed on promoters of abusive tax shelters, persons assist-
ing in the presentation of false tax documents, and persons filing tax
protest returns. In addition, taxpayers would be required to assume a
greater burden to block third-party recordkeeper summonses.

Second, the information reporting system would be significantly
expanded and strengthened. Reporting wounld be required on accruals
of interest and original issue discount transactions on certain
bearer instruments, on independent contractors and direct sellers, on
transactions through certain brokers, including barter exchanges, on
State and loeal tax refunds, and on casualty insurance reimburse-
ments. The penalties for failure to comply with information reporting
requirements would be increased and a withholding tax would be im-
posed on persons who fail to supply their taxpayer identification num-
bers or supply incorrect numbers.

Third, compliance with respect to pension and annuity payments
would be strengthened through improved recordkeeping and report-
ing and imposition of withholding in the absence of an election by the
taxpayer not to have withholding apply. '

Fourth, reporting, examination and litigation with respect to tax
liability on foreign activities would be streamlined through provisions
designed to permit simplification of returns and information state-
ments on such activities, to strengthen the penalties for failure to file
required returns and statements, and to assure access to records main-
tained outside the United States.

Fifth, the rules relating to computation of interest on both under-
payments and overpayments of tax would be amended to require com-
pounding, to limit interest payments when taxpayers fail to file returns
or claims for refunds or adjustments promptly, and to increase the cost
of substantial underpayments.

Finally, the bill would simplify the administrative examination of
income tax issues arising with respect to partnerships and subchapter S
corporations by providing for a single administrative proceeding with
respect to such 1ssues. The bill would also provide for review of the
administrative determination in a single judicial proceeding.
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H.R. 5829 (The Taxpayer Compliance Improvement Act of 1982)

H.R. 5829 (introduced by Mr. Conable) is intended to reduce tax-
payer noncompliance through a series of provisions designed to en-
courage complete and accurate reporting of income and deductions.
The bill includes provisions improving information reporting, increas-
ing penalties for noncompliance, amending the methods under which
interest is computed and substantially revising the withholding rules
for pension distributions, Under the bill interest on bearer obligations
and obligations of the United States, charged tips, transactions in-
volving securities and commodities, and State and local income tax
refunds would be subjected to new reporting requirements. The bill’s
penalty provisions include a minimum penalty for extended failure to
file returns; a substantial increase in the penalty for failure to
supply taxpayer identifieation numbers or to file information returns,
and withholding in cases of continning violations; a 10-percent pen-
alty for any substantial underpayment of tax when the items giving
rise to the underpayment were not disclosed on the return; and a
penalty on corporate officers and agents, including attorneys and certi-
fied public accountants, who commit fraud with respect to a corpora-
tion’s tax, The interest proposals include provisions for adjusting the
interest rate payable by or to the Treasury, and compounding sucl in-
terest, semiannually. Where applicable, these provisions would cover
foreign as well as U.S. transactions.
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‘COMPARATIVE DESCRIPTION OF H.R. 6300
AND H.R. 5829

I. CRIMES, ABUSIVE TAX SHELTERS, FRAUD, ETC.

A. Treatment of Items Used in Illegal Activities

1. Special rules with respect to certain cash (sec. 101 of H.R. 6300)

Present law

In the usual case, the Secretary may not assess and collect a tax de-
ficiency unless he follows certain procedures designed to allow the
taxpayer to first contest the existence and amount of the deficiency.
These procedures include written notice of deficiency followed by a
90-day period during which time the taxpayer may petition the Tax
Ciourt for review of the Secretary’s determination. No assessment may
be made until after this 90-day period has expired or until after a
decision of the Tax Court is final. Jeopardy and termination assessment
procedures are provided when the Secretary believes the collection of a
tax will be jeopardized by delay. These procedures permit immediate
assessment and collection of the tax; that is, the taxpayer is denied
the opportunity to contest the liability prior to payment.

J copardy assessment

If the Secretary believes that the assessment and collection of a
deficiency of income, estate, gift or certain excise taxes will be jeopard-
ized by delay, he may assess such deficiency and demand its imme-
diate payment. Examples of cases in which the Seeretary may reason-
ably believe that collection of & tax is in jeopardy include cases in which
the taxpayer intends to conceal himself or his property from the Secre-
tary, remove his property from the United States, or dissipate his prop-
erty. If after assessment, notice, and demand the taxpayer fails to pay
the assessed amount, the Secretary may immediately enforee collection.

The taxpayer is entitled to an expedited review by the Internal Reve-
nue Service of the determination of jeopardy and the reasonableness of
the amount assessed. After review by the Internal Revenue Service,
the taxpayer is also entitled to a review by the appropriate United
States District Court. In the Distriet Court, the Secretary has the bur-
den of proving that the determination of jeopardy was reasonable
under the circumstances, while the taxpayer has the burden of proof
with respect to the amount assessed. This review procedure is directed
only at the reasonableness of the jeopardy assessment and the amount
assessed. The District Court’s opinion is nonappealable, and is not a
determination of the actual existence or amount of any deficiency due
from the taxpayer.

The taxpayer is also entitled to a separate review by the District
Court or Tax Court of the actual existence of any tax deficiency on
whiel the jeopardy assessment was based,

(5)
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T'ermination assessment

When the Secretary finds that the collection of an income tax with
respect to the current or immediately preceding taxable year (before
the due date of the return for the preceding taxable year, with exten-
sions) is in jeopardy, he may inunediately terminate che taxable year,
and assess and demand any deficiency he reasonably believes owing
with respect to the tax period ending on the date of assessment, The
taxpayer is entitled to the same administrative and District Court
review of the termination assessment as is the case with jeopardy
assessments. The taxpayer is also entitled to normal District Court or
Tax Court review ot the Secretary’s determination that a deficiency
for that taxpayer existed. To facilitate this review, the Commissioner
must mail a notice of deficiency to the taxpayer within 60 days of the
later of the due date of the taxpayer’s return for the taxable year of
the termination assessment, or the date the taxpayer files such return.

Both the jeopardy and termination assessment procedures require
the Secretary to determine that there is a deficiency in tax and that
the collection of this deficiency is in jeopardy. These procedures are
not, therefore, well suited to cases in which the Secretary has reason
to believe that a tax is owing with respect to an amount of property
(for example, cash), but cannot determine the proper owner of such
property.

H.R. 6300

H.R. 6300 would define two cases in which the Secretary could pre-
sume that the collection of an amount of income tax is in jeopardy.
First, if a person possesses, controls, or deposits, or has recently pos-
sessed, controlled,.or deposited cash or its equivalent, and the Secretary
believes that such cash represents gross receipts from, or funds used
in, an illegal activity, then the Secretary will be able to presume for
purposes of the jeopardy or termination assessment provisions (1)
that the entire amount of the cash is gross income, and (2) that the
collection of the tax owing with respect to such gross Income is in
jeopardy.

Second, if an individual in physical possession of more than $10,000
of cash or its equivalent denies ownership of the cash and cannot
reasonably identity the true owner, then the Secretary will be per-
mitted to presume, for purposes of the jeopardy and termination
assessment provisions (1). that the collection of tax on such cash is
in jeopardy, and (2) that the cash is taxable to a single individual at
the 50-percent rate. The Internal Revenue Service could not assess
on the same cash twice. Notices with respect to the assessment and the
right to contest the assesment would be given to the person found in
possession of the cash; however, the true owner counld come forward

and challenge the assessment and would be retroactively substituted
for the possessor for all purposes as of the date of the original assess-
ment, In addition, the true owner would continue to have the same
rights as exist under present law to recover his cash,

H.R. 6300 would also provide that, for purposes of any law requir-
ing reporting of monetary instruments in excess of $5,000, trans-
ported between the United States and a point outside the United
States, an attempt to transport shall be subject to the same reporting
requirements as apply to the act of transporting.

These amendments would be effective on the day after enactment.



H.R. 5829
No provision.

2. Obligations required to be registered (sec. 102 of H.R. 6300)

Present law

Under present law, the tax status of debt obligations is generally
the same regardless of whether the obligation is issued in registered
form or in bearer form. However, in the case of certain State and
local obligations relating to housing or energy programs, interest on
the obligations is exempt from Federal income tax only if the obliga-
tion is 1ssued in registered form. Unregistered (bearer) obligations
are often used in commercial dealings as effective substitutes for cash.
Such obligations may, therefore, be used to conceal untaxed income. -

H.R. 6300

H.R. 6300 would discourage the issuance of bearer instruments to
the general public by denying certain tax benefits for such obligations
and by prohibiting the issuance of bearer obligations by the Federal
government. Specifically, the Second Liberty Bond Act would be
amended to require that every obligation of the United States or any
agency or instrumentality thereof must be in registered form. In
addition, interest on an obligation of a State or local government
would not be exempt from Federal income tax unless the obligation
were issued in registered form. In the case of obligations issued by
other than governmental units, registration would be required on all
obligations except (1) obligations issued by a natural persom, (2)
obligations not of a type offered to the public, and (8) obligations
with a maturity at issue of less than one year. Thus, most commercial
paper would be exempt from the registration requirements. The Secre-
tary would be given authority to require registration of short-term and
non-public obligations if, with respect to specific types of obligations,
he determines that such obligations are used frequently to evade
Federal taxes.

In the case of obligations issued by other persons such as corpora-
tions, trusts, and partnerships, the issuing entity would not be per-
mitted a deduction for interest paid on any obligation required to be
registered which is not in registered form and the holder would not be
permitted any loss deduction with respect to such unregistered obliga-
tions. For purposes of these new rules, an obligation would be con-
sidered issued in registered form if the right to principal and interest
were determined by entries on the books of the issuer.

These new registration requirements would apply to obligations is-
sued after December 31, 1982,

H.R. 5829

No provision.
B. Abusive Tax Shelters

1. Penalty for promoting abusive tax shelters, ete. (sec. 111 of
H.R. 6300)

Present law

Present law contains no penalty provision specifically directed at
promoters of abusive tax shelters and other abusive tax avoidance
schemes, When a promoter sells a tax shelter that is premised on mis-
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representations of the tax law, the existence of the investment assets,
or the value of property or services, the promoter is not subject to any
civil tax penalty unless some action of the promoter is connected with
the preparation or presentation of a false or fraudulent return or other
document. In such a case, the promoter may incur a civil penalty if
his actions constituted return preparation. An injunction against fur-
ther violation of the return preparer rules could also be sought. If the
promoter is not a return preparer, then the only remedy awvailable to
the Government is criminal prosecution for aiding, assisting in, pro-
curing, counseling or advising the preparation or presentation of a
false or fraudulent return or other document under the internal
revenue laws.

H.R. 6300

H.R. 6300 would impose a new civil penalty on persons who organize
or participate in the sale of abusive tax shelters. An abusive tax shelter
would be any partnership or other entity, any investment plan or ar-
rangement, or any other plan or arrangement having a purported ef-
fect on Federal tax liability in connection with which the person makes
or furnishes either (1) a false or fraudulent statement with respect to
the allowability of any tax benefit or (2) a gross valuation overstate-
ment (whether or not the accuracy of the statement is disclaimed). A
gross valuation overstatement would be a statement of the value of
services or property which exceeds 200 percent of the correct value and
which is directly related to the amount of any deduction or credit al-
lowable to any shelter participant., The penalty for promoting an
abusive tax shelter Woulf be the greater of $1,000 or 10 percent of the
gross income derived or to be derived from the activity. If the Internal
Revenue Service cannot determine the entire amount of the gross in-
come from an activity, it may assess the penalty on the portion of
such gross income that may be determined. The Secretary would be
given authority to waive all or part of any penalty resulting from a
gross valuation overstatement, when there was a reasonable basis for
the valuation and the valuation was made in good faith, The mere
existence of an appraisal would not be sufficient, by itself, to show
either reasonable basis or good faith. As in the case with the civil
fraud penalties, the burden of proof in imposing the penalty would be
on the Secretary. This penalty would be in addition to all other pen-
alties provided for by law and would apply beginning on the day
after the date of enactment.

H.R. 5829
No provision.

2. Action to enjoin promoters of abusive tax shelters, etc. (sec.
112 of H.R. 6300)

Present law

Present law provides that a civil action may be brought by the
United States to enjoin any person who is an income tax return pre-
parer from (1) engaging in any conduct subject to penalty under the
income tax return preparer provisions or under the criminal
tax laws, (2) misrepresenting his qualifications, (3) guaranteeing a
refund or credit, or (4) engaging in any other fraudulent or deceptive
conduct that substantially interferes with the proper administration
of the tax laws. Injunctive relief may be granted by the appropriate
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United States District Court if the court finds that such relief is ap-
propriate to prevent recurrence of the prohibited conduct. ‘

H.R. 6300

IHL.R. 6300 would permit the United States to seek injunctive relief
against any person who has engaged in conduct subject to the penalty
for the organization or sale of abusive tax shelters (sec. 111 of H.E.
6300). These actions would be brought in the District Court of the
United States for the district in which the promoter resides or has
his principal place of business. If a citizen or resident of the United
* States does not reside in or have a principal place of business in any
U.S. judicial district, such citizen or resident would be treated as a
resident of the District of Columbia. The amendment would take ef-
fect on the day after the date of enactment.

H.R. 5829
No provision.

3. Procedural rules applicable to penalties under sections 6700
6701, and 6702 (sec. 113 of H.R. 6300)

Present law

Under present law, the burden of proof is on the Secretary in any
proceeding in which the issue is whether an income tax return preparer
has willfully attempted to understate the liability for tax of any per-
son (4.e., violated section 6694 (b)).

H.R. 6300

H.R. 6300 would provide that the burden of proof would be on the
Secretary in imposing the tax shelter promoter penalty (sec. 111 of
H.R. 6300), the civil penalty for assisting in presentation of false doc-
uments (sec. 122 of H.R. 6300), and the penalty for frivolous returns
(sec. 123 of H.R. 6300). The deficiency procedures would not apply to
any of these penalties. Instead, provision is made for District Court
review of the assessment after the taxpayer pays 15 percent of the
penalty, This is generally the same procedure used in the return pre-
parer area.

H.R. 5829
No provision.

C. Fraud, False Documents, Frivolous Returns

1. Fraud penalty (sec. 121 of H.R. 6300)

Present law

If any portion of an underpayment of tax is due to fraud, present
law imposes a civil penalty (as an addition to tax) equal to 50 percent
of the entire underpayment. If part of an underpayment is attributable
to negligence or intentional disregard of rules and regulations, the
penalty under present law is equal to 5 percent of the entire under-
payment plus 50 percent of interest payable on the portion of the
underpayment attributable to negligence or intentional disregard of

.rules and regulations for the period beginning on the last date pre-
scribed for payment of the tax and ending on the date of assessment
of the tax.

In the case of the windfall profit tax, hoth the negligence and the
fraud penalty may apply to the same underpayment.
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H.R. 6300

H.R. 6300 would increase the civil penalty for an underpayment of
tax which is due at least in part to fraud by providing that in addition
to the 50 percent penalty on the entire underpayment, there would be a
penalty equal to 50 percent of the interest payable on the portion of
the underpayment attributable to fraud for the period beginning on
the last date prescribed for payment of the tax (without regard to any
extension), and ending on the earlier of the date of assessment or the
date of payment of the tax. This increase to the fraud penalty would
parallel the increase in the negligence penalty enacted in the Eco-
nomic Recovery Tax Act of 1981. Under the bill, the negligence pen-
alty would not apply in any case in which the fraud penalty has %)een
assessed. :

The amendment would apply to taxes the last day for payment of
which is after the date of enactment.

H.R. 5829
No provision.

2, Penalties for documents understating tax liability (sec. 122
of H.R. 6300 and sec. 121 of H.R. 5829)

Present law

Present law provides a criminal penalty for willfully aiding, assist-
ing in, procuring, counseling, or advising the preparation or presenta-
tion of a false or fraudulent return, affidavit, claim or other document
under the internal revenue laws. The criminal penalty is a fine of up
to $5,000 or 3 years imprisonment, or both. There is no comparable civil
penalty on persons who aid or assist in the preparation or presentation
of false or fraudulent documents. However, income tax return pre-
parers who willfully understate the liability for tax of any person are
subject to a penalty of $500 pex return.

H.R. 6300

H.R. 6300 would provide for a new civil penalty on any person who
aids, assists in, procures, or advises, the preparation or presentation
of a return, affidavit, claim or other document under the internal reve-
nue laws which the person knows will likely be used in connection with
any matter arising under the tax laws, and which the person knows
will (if used) result in an understatement of the tax liability of an-
other person. This penalty, which would be $1,000 for each return or
other document ($5,000 in the case of returns and documents relating
to the tax of a corporation) could be imposed whether or not the tax-
payer knew of the understatements. The penalty could be imposed
only once for any year with respect to the offender’s actions in assist-
ing any one person. Thus, someone who assists two individuals in pre-
paring false documents would be liable for a $2,000 penalty where as
the penalty would be only $1,000 if he had advised on two talse docu-
ments for the same taxpayer. The burden of proof in imposing the
penalty would be on the Secretary. The return preparer penalties
would not apply to any person with respect to a return or claim for
refund, if the new penalty for documents understating tax is imposed
on that person with respect to that return or claim. However, this pen-
alty would apply in addition to all other penalties provided by law.
This penalty would apply beginning on the day after the date of
enactment.
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H.R. 5829

The penalty provision of H.R. 5829 relating to aiding in the pre-
sentation of a false return by a third party differs from that in H.R.
6300 both in the scope of covered offenses and in the measure of the
penalty. The scope of H.R. 5829 is (1) narrower than that of H.R.
6300 in that it applies only to acts of corporate directors, officers,
employees, and advisors that affect the corporation’s tax, and (2)
broader than that of H.R. 6300 in that it applies to any fraud that re-
sults in an understatement of the corporate fax. There is no require-
ment. that the fraud be connected to the presentation or preparation
of a return or other document under the internal revenue laws. The
penalty under H.R. 5829 is equal to 50 percent of any corporate under-
payment that results from the fraud (up to a limit of $100,000 per
participant). Thus, the penalty varies In proportion to the harm done
to the United States and not in proportion to the gain derived by the
fraudulent director, ste.

3. Penalty for frivolous returns (sec. 123 of H.R. 6300)

Present law

Under present law, a taxpayer who files a protest return (such as one
refusing to pay tax because the U.S. is no longer on the gold standard)
may be subject to a penalty for failure to file a return. This penalty,
however, is measured as a percentage of the underpayment of tax.
Thus. 1f a taxpayer has paid the correct amount of tax through esti-
mated tax or wage withholding, there is no penalty for filing a pro-
test veturn. In addition, even when there is an underpayment, it may
take several years of administrative and judicial proceedings before
any penalty is imposed.

H.R. 6300

H.R. 6300 would provide for an assessible penalty of $500 on the fil-
ing of any document which purports to be a veturn of tax if (1) the
document does not contain information from which the substantial cor-
rectness of the amount of tax shown on the return can be judged or
contains information that on its face indicates that the amount of tax
shown on the return is substantially incorrect, and (2) such conduct
arises from a position taken by the taxpayer on the purported return
which is frivolous, or from a desire to delay or impede administration
of the Federal mcome tax Iaws. The penalty would be imposed, there-
fore, only on purported returns that arve patently improper, Since it
would be unnecessary to determine the taxpayer’s true tax liability
before imposing the penalty, H.R. 6300 would permit immediate assess-
ment of the penalty. Assessment of the penalty would not affect the
final tax determination. The deficiency procedures, under which the
taxpayer would receive advance notice before assessment would not
apply to this penalty. There is, however, provision for District Court
review of the assessment (sec. 113 of H.R. 6300). The penalty would be
in addition to all other penalties provided by law and would apply
to documents filed after the date of enactment.

H.R. 5829
No provision.
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D. Administrative Summonses -

1. Special procedures for third-party summonses (seec. 131 of H.R.
6300)

Present law

Under present law, if an administrative suminons is served on a
third-party recordkeeper summoning that person to produce the rec-
ords of the business transactions or affairs of a person other than the
person summoned, then notice of the summons must also be given to the
person whose records have been summoned (the taxpayer) within 3
days of the day on which the summeons was served. Such notice must be
accompanied by a copy of the summons served and must contain direc-
tions on how the taxpayer can stay compliance with the summons. For
these purposes, a third-party recordkeeper is a banlk or similar finan-
cial institution, a consumer reporting agency, a credit card company, &
brokerage house, an attorney, or an accountant.

The taxpayer can stay compliance with a third-party summons if
the taxpayer notifies the recordkeeper in writing within 14 days not
to comply with the summons and mails a copy of this notice fo the
Secretary by registered or certified mail. To enforce the summons,
the Secretary must seek an order of a United States District Court
compelling compliance, at which time the third-party recordkeeper ox
the taxpayer must assert its defenses for noncompliance. No exami-
nation of the summoned records can be made until the expiration of
the period for notice not to comply or, if such notice is given, until
the court authorizes examination.

H.R. 6300

Under H.R. 6300, a taxpayer, who is entitled to notice of the sum-
mons and who wishes to prevent compliance by the recordkeeper,
would be required to begin a court proceeding to quash the summons
_within 20 days after notice of the stunmons was given. When a court
proceeding is initiated, the taxpayer would be required to mail (by
registered or certified mail) a copy of the petition to the recordkeeper
and the Secretary. In the same court proceeding, the Secretary could
seek to compel compliance with the summons. The recordlkeeper would
have the right to intervene in the proceeding to quash the summons,
and would be bound by any decision in such proceeding, even if it did
not intervene. No examination of the summoned records would be
allowed Dbefore the close of the twenty-third day atter notice of sum-
mons was given, or if a proceeding to quash was begun, until the court
so ordered. The bill also expands the definition of third-party record-
keepers to include barter exchanges. The amendment would apply to
summonses served after December 81, 1982,

H.R. 5829
No provision.
2. Duty of third-party recordkeeper (sec. 132 of H.R. 6300)

Present law
Under present law, a third-party recordkeeper is bound to respond
to a valid swmmons for records relating to a taxpayer unless the tax-
payer stays compliance by notifying the recordkeeper not to comply
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within 14 days of receipt of notice of the summons. A result of this
procedure is that a third-party recordkeeper may be hesitant to start
assembling the taxpayer’s records or to comply with the swmmons
until it is absolutely certain that the taxpayer has not sought to stay
compliance.

H.R. 6300

H.R. 6300 wonld require third-party recordkeepers to proceed to as-
semble requested records upon receipt of the siunmons and to be pre-
pared to produce the records on the date specified for their examina-
tion. Thus, the recordkeeper would not be permitted to wait until after
the 20-day period in which the taxpayer would have the right to seek
to quash the summons before assembling the summoned records. After
expiration of a 23-day period, the bill would permit the Secretary to
certity to the recordkeeper that no proceeding to quash had been initi-
ated. Any recordkeeper who made a cisclosure of records pursuant
to a court order or in reliance on the Secretary’s certification that no
proceeding to quash had been commenced would not be liable to the
taxpayer for the disclosure. The provision would talke effect on the day
after enactment,

H.R. 5829
No provision.

3. Limitation on use of administrative summonses (sec. 133 of H.R.
6300)

Present law

Present law has been interpreted as permitting the use of adminis-
trative summonses by the Internal Revenue Service only for the in-
vestigation of civil tax liabilities. Thus, the Supreme Court has ruled
that the administrative summons is not available once the Internal
Revenue Service has institutionally abandoned the investigation of
civil tax liability, and has decided to pursue criminal prosecution of
the case exclusively. The issue of whether the Service has decided to
seel criminal prosecution has led to protracted litigation in many
SUMMONS CAses,

H.R. 6300

H.R. 6300 would provide a “bright-line” test for determining
whether an administrative summons may be used. Such a summons
could be used in any inquiry under the internal revenue laws as long
as there had been no referral of the case to the Attorney General with.
a recommendation for criminal prosecution. The ability to use an ad-
ministrative summons would be revived if the Attorney General noti-
fied the Internal Revenue Service that he declines to prosecute or that
there has been a final disposition of the criminal proceeding. The
amendment would take effect on the day after enactment. Each taxable
period or event would be treated separately.

H.R, 5829
No provision.
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II. IMPROVED INFORMATION REPORTING

A. Expanded Reporting

1. Transactions involving certain obligations (sec. 201 of H.R.
6300 and sec. 101(a) of H.R. 5829)

Present law

Under present law, any person making payments of interest,
whether as principal or nominee, aggregating $10 or more in a calendar
vear, must file an information return with the Secretary and send an
information statement to the intevest recipient. Similarly, any corpo-
ration which has outstanding any evidence of indebtedness mn regis-
tered form with respect to which there is $10 or more in origimnal
issue discount includible in the gross income of any holder in any
calendar year must file a return with the Secretary stating the aggre-
-gate amount of the original issue discount so includible and send an
information statement to such holder.

For purposes of this reporting requirement, “interest” is defined as
interest on evidences of indebtedness of corporations issued in regis-
tered form, and to the extent provided for by regulation, interest on
corporate bearer obligations ot a type offered to the public; interest
earned on bank deposits and on amounts paid by various financial
institutions; interest paid on certain amounts held by insurance com-
panies; and Interest on deposits with stockbrokers and securities
dealers. Interest does not include amounts paid on exempt governmen-
tal obligations, interest paid by or to certain foreign persons (to the
oxtent provided by regulations), or amounts paid with respect to tax-
free covenant bonds for which there is withholding. Likewise, by regu-
lation, no payments of interest to or by the United States, a State, the
Distriet of Columbia, a foreign government, or a political subdivision
of a State or foreign government, or an international organization need
be reported. However, the Secretary is granted authority to require
any corporation making a payment of interest, other than interest as
defined above, to file such returns as the Secretary may require.

An obligation is “registered” for this purpose if it is registered as
to both principal and interest (if any interest is payable) and if it
can be transferred only by the surrender of the old instrument and
(1) the reissuance of the old instrument to the new holder or, (2)
the issuance of a new instrument to the new holder.

H.R. 6300
H.R. 6300 would expand both the categories of interest specifically
subject to the information reporting requirements and the categories
of persons liable to report such interest,
The bill would expand the definition of interest for information
reporting purposes to include interest on any evidence of indebtedness
issued in registered form or on any other obligation of a type offered
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to the public (other than any evidence of indebtedness with a maturity
of less than 1 year, which is held by a corporation). In addition to the
other exceptions under present law, interest would not include any
amounts paid by any natural persons.

In addition, ILR. 6300 would expand the reporting requirement
with respect to original issue discount by providing that, for purposes
of the information reporting provision, any original issue discount in-
cludible in the gross income of any holder of a corporate obligation
would be treated as a payment by the corporate issuer of such original
issue discount in that calendar year, whether or not the obligation is in
registered form. The amount treated as paid would be equal to the en-
tire amount of the original issue discount accruing during the cal-
endar year without reduction for any amortization of the excess of the
purchase price of the evidence of indebtedness paid by any transferee
over the transferor’s adjusted basis. The Secretary would also be au-
thorized to prescribe regulations under which a payor would be re-
quired to report interest on a transactional, rather than an aggregate
annual basis. Under such regulations, interest or OID on bearer
obligations could be reported at maturity. Also, reporting would be
required with respect to State and local obligations issued after De-
cember 81, 1982, unless such obligations were issued in registered form.

Finally, the bill would require that any person, incluﬁing any gov-
ernmental unit agency or instrumentality thereof, any corporation,
trust, estate, or partnership, but not including any natural person, file
such returns as the Secretary may require by regulation, regardless
of the amount paid. In addition, the bill would provide that, to the
extent provided in regulations, any financial institution, broker, or
other person who collects interest for a payee (or acts as a payee’s
middleman), would be obligated to file any information return and
information statement due on the transaction; no other person would
have a reporting obligation with respect to any such payment.

Generally, these provisions wuold be effective after December 31,

1982.
H.R. 5829

H.R. 5829 would amend both the term “interes.” for information
reporting purposes, and the information return requirements. First,
H.R. 5829 would provide that “interest” includes a corporate debt,
whether or not registered, and interest on obligations of the United
States, or any agency or instrumentality thereof. This expanded def-
inition parallels the FL.R. 6300 definition of interest. H.R. 5829 would
also require reporting by any corporation, or the United States (an
agency or instrumentality thereof) with respect to any original issue
discount aggregating $10 or more includible in the gross income of
any holder of such a person’s obligation. This rule also parallels the
rule of H.R. 6300. Although H.R. 5829 would apply to returns due
after December 31, 1982, the provisions of H.R. 6300 would, in gen-
eral, be effective with respect to interest paid after December 31, 1982.

2. Returns of brokers (sec. 202 of H.R. 6300 and sec. 101(b) of
H.R. 5829)

Present law

Present law requires that every person doing business as a broker
make a return, when required under regulations issued by the Secre-
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tary, showing customer names, and such details regarding profits and
losses, and such further information as the Secretary may require.
There are, currently, no regulations issued under this section.

H.R. 6300

Under H.R. 6300, the rules relating to information returns would
be revised. First, H.R. 6300 would provide that brokers required to
fle returns with the Secretary must also furnish a statement to each
customer setting forth the broker’s name and address and such other
information as is required to be shown on the statement, on or before
January 31 of the calendar year following fhe calendar year with
respect to which the return s filed. This statement would serve to
recapitulate for the customer the transactions engaged in by him dur-
ing the previous calendar year and would aid the customer in filing an
acceurate income tax return.

Second, FL.R. 6300 would define the term “broker” to include
dealers and any other persons who regularly act as middlemen for
profit with respect to transactions in property, as well as barter ex-
changes. This definition would not include persons, such as whole-
salers, who act for their own account.

Finally, it would be anticipated that the Secretary would prescribe
new regulations at least with respect to security and commodities
hrokers and dealers as soon as it is practicable. These regulations would
require reporting of gross proceeds, and alse may require details re-
garding profits and losses and other information where appropriate.

This provision would be effective on the date of enactment. How-
ever, to assure that the persons affected by the new filing requirements
could prepare to comply, the regulations issued under this provision
would not take effect until after 1982.

H.R, 5829

IL.R. 5829 would not amend the provisions of the Code relating to
broker reporting; instead. the Secretavy would be instructed to issue
regulations under existing law to require reporting by securities and
commodities brokers. Thus, ILR. 5829 would not modify the definition
of broker nor require that information statements be furnished to the
taxpayer with respect to whom a return is made.

3. Information requirements for payments to nonemployees (sec.
203 of H.R. 6300)

Present law

Present law generally requives persons who are engaged in a trade
or business to file information returns with respect to payments to
other persons, in the course of such trade or business, aggregating
$600 or more in the taxable year. This reporting obligation, subject
to various exceptions. applies to payments of salaries, wages, commis-
sions, fees, other forms of compensation for services, and other fixed
or determinable gains, profits, or income. These information returns
oenerally must contain the name, address, and identification number
of the recipient of the payment, and the aggregate amount paid. Per-
sons subject to this reporting requirement must provide the recipient
of the payments with a statement showing the payor’s name, address,
and identificatior number, and the aggregate amount paid.
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H.R. 6300

H.R. 6300 would provide a separate reporting requirement for pay-
ments to persons who are not employees and would impose a new re-
porting requirement with respect to certain direct sales. Under the
bill, a person engaged in a trade or business who pays amounts in the
course of that trade or business to any person (payee) for services
performed would have to file with the Internal Revenue Service an
information return reporting such payments (and the name, address,
and identification number of the payee) if the payments during the
calendar year were $600 or more. Also, the payee would have to be
furnished with a statement setting forth the name, address, and identi-
fication number of the person making the return, and the aggregate
amount of the payments.

In addition, H.R. 6300 would provide a new information reporting
requirement for certain direct sellers. The new requirement would
apply if a person, in the course of a trade or business, sells products
aggregating $600 or more to any buyer engaged in selling such products
on a direct-sale basis or selling such products to other persons so en-
gaged. In general, the person making the sale would have to file an
information return setting forth the aggregate amount of the sales to
the buyer and the name, address, and identification number of the
buyer. The buyer would be furnished with a statement setting forth the
name, address and identification number of the seller, and the aggre-
gate amount of sales to the buyer.

A resale of products would be on a direct-sale basis, and, thus, sub-
ject to the bill’s new information reporting requirements, if the resale
is on a buy-sell basis, a deposit-commission basis, or similar basis
specified in Treasury regulations, and in a home or otherwise than
in a permanent retail establishment. A transaction would be on a buy-
sell basis if the seller is entitled to retain part or all of the difference
between the price at which he purchases the product and the price at
which he sells the product as his remuneration for the transaction.
A transaction would be on a deposit-commission basis if the seller is
entitled to retain part or all of the deposit paid by the customer in con-
nection with the transaction as his remuneration for the transaction.

Failures to comply with these information reporting requirements
would be subject to the generally applicable penalty provisions relat-
ing to information returns present in the Code (as revised by sections
211-213 of H.R. 6300). Specifically, for purposes of the backup with-
holding provisions (sec. 213) of H.R. 6300, any person making a sale
on a direct-sale basis would be treated as having made a payment to the
buyer equal to the value of the goods sold.

The new information reporting requirements would apply in calen-
dar years beginning after 1982.

H.R. 5829
No provision.

4, State and local income tax refunds (sec. 204 of H.R. 6300 and
sec, 102 of H.R. 5829)
Present law

_Refunds of State or local income taxes that were deducted in a pre-
vious taxable year are includible in a taxpayer’s gross income to the
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extent the deduction gave rise to a tax benefit. Under present law, there
is no requirement that information returns for such refunds be filed
with the United States or that refund recipients receive information
statements on such refunds during the tax-filing season.

H.R. 6300

H.R. 6300 would require that information returns for State and local
income tax refunds, credits, or offsets aggregating $10 or more, paid
to any individual, be filed with the Internal Revenue Service. Such re-
turn would report the aggregate amount of any such refund payments,
credits or offsets, and the recipient’s name and address. It would be
anticipated that States and local governments could satisfy the return
obligations throngh voluntary information exchange agreements such
as those now currently in effect between the United States and several
States. A statement with respect to each return would have to be fur-
nished to the recipient of the refund during January of the calendar
vear following the calendar year in which the vefund 15 made. This new
requirement would apply to refunds, credits, and offsets made after
December 31, 1982,

H.R. 5829 .

This provision of ILR. 5829 is substantially similar to that in H.R.
6300 except that FLR. 6300 is limited to reporting on the refunds,
credits, or offsets to individuals while H.R. 5829 requires reporting on
refunds, credits, or offsets to any person, including corporations, trusts,
and estates, ete.

5. Casualty reimbursements (sec. 205 of H.R. 6300)

Present law
Present law allows an individnal to deduct personal losses (in excess
of $100) sustained during the taxable year that arise from fire, storm,
shipwreck, or other casualty, or from theft, if such losses are not com-
pensated for by insurance or otheriise.

'~ Under present law, there is no requirement that persons paying com-
pensation for casualty losses file information returns with respect to
such reimbursements with the Service, nor that information statements
be furnished to the recipients of the reimbursements,

H.R. 6300

H.R. 6300 would subject reimbursements for casualty and theft losses
to the general information reporting at source requirements, under sec-
tion 6041(a). An information return would be required for a reim-
Tursement of $600 or more; likewise, an information statement would
be required to be furnished to the recipient of the reimbursement. ‘The
provision would be effective for payments made after December 31,

1982,
H.R. 5829
No provision.
6. Reporting of charged tips (sec. 103 of H.R. 5829)

Present law

Under present law, an employee who receives tips in excess of
$20, in cash or its equivalent, in the course of his employment must
report all such tips in a monthly statement furnished to his em-
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ployer. The employer must generally take these tips (but no others)
into account in determining the amount of tax to be withheld from
the employee’s wages. No other reporting requirements are imposed
on employers with respect to tips.

H.R. 6300
No provision.
H.R. 5829

Under H.R. 5829, any employer (other than a small employer) who
pays over to an employee $600 or more of charged tips in any tax-
able year would be required to report those tips to the Internal
Revenue Service. Withholding on these charged tips (to the extent
not paid over to other employees under pooling arrangements)
would be required, as under present law, when the employee re-
ports them together with other tip income to the employer. The
amount reported by an employee on his tax return may be differ-
ent, of course, from that reported by the employer because of pool-
ing and other tip sharing arrangements. Small. employers, who are
defined as persons who normally have employed five or fewer em-
ployees during the previous calendar year, would be exempt from
this reporting requirement. The new rules would apply to charge
tips paid over to employees after December 31, 1982.

B. Provisions to Improve Reporting Generally

1. Increased penalties for failure to file information returns (sec.
211 of H.R. 6300 and sec. 124(a) of H.R. 5829)

Present law

Present law imposes a penalty on any person who fails to file, on the
date prescribed (with extensions), information returns, including re-
turns relating to certain information at source involving payments of
$600 or more, payments of dividends aggregating $10 or more, pay-
ments of patronage dividends aggregating $10 or more, payments of
interest aggregating $10 or more, payments of certain fishing boat
operators, income tax withheld, or payments of wages in the form of
group-term life insurance. The penalty is $10 for each such failure, but
the total for all such failures during a calendar year cannot exceed
$25,000. The penalty is not imposed if the failure is due to reasonabl
cause and not due to willful neglect. '

H.R. 6300

H.R. 6300 would increase the penalty for failure to file the infor-
mation returns noted above to $50 per failure, the total amount for
all such penalties for any calendar year not to exceed $50,000. The
bill would provide a new penalty for failures due to intentional dis-
regard of the filing requirements. In such circumstances, the penalty
would not be less than 10 percent of the aggregate amount of the pay-
ments not properly reported. Finally, the bill would expand the cate-
gory of returns covered by these provisions to include returns for pay-
ments to nonemployees (sec. 203 of H.R. 6300) and payments to cus-
tomers by brokers and dealers (Code sec. 6045).

This provision would apply to all returns the due date of which
(without regard to extensions) is after December 31, 1982.
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H.R. 56829

The provision is generally the same except that the second tier
penalty for international disregard of the filing requirements would
be 5 percent (instead of 10 percent) of the aggregate amounts not prop-
erly reported in the case of reports from brokers,

2, Minimum penalty for extended failure to file (sec. 122 of
H.R. 5829)

Present law

Under present law, if a taxpayer fails to file a tax return on the date
prescribed (with extensions of time for filing), a penalty is imposed
based on the amount of any underpayment of tax for the year. The
penalty is 5 percent of the underpayment per month, or fraction
thereof, while the failure continues, but not more than 25 percent in
the aggregate. Thus, no penalty is imposed on the taxpayer if there is
no unaerpa.yment for the year or if a refund is due. Likewise, no
penalty is imposed if the failure is due to reasonable cause and not due
to wiliful neglect.

H.R. 6300
No provision.
H.R. 5829
H.R. 5829 would add a new minimum penalty for the extended fail-
ure to file any income tax return. If an income tax return is not filed
within 60 days of the date prescribed (with extensions), the penalty for
failure to file would not be less than $100. Also, this minimum penalty
would not be imposed if the failure to file the return was due to reason-
able cause and not due to willful neglect. The penalty would apply to
returns due after December 31, 1982,

3. Increase in civil penalty on failure to supply identifying num-
bers (sec. 212 of H.R. 6300 and sec. 124(b) of H.R. 5829)

Present law
Present law imposes a penalty of $5 per failure on any person who
is required by regulations (1) to include his taxpayer identification
number (TIN) in any return, statement or document; (2) to furnish
his TIN to another person; or (3) to Include in any return or statement
made with respect to another person the TIN of such other person; and
who fails to comply with such requirement at the time preseribed. The
penalty is not imposed if the failure is due to reasonable cause and not
due to willful neglect. In practice, this penalty is rarely, if ever,
imposed.
H.R. 6300
H.R. 6300 would increase the $5 penalty to $10 with respect to the
TIN requirement, in case (1), and to $50 in cases (2) and (3), above.
This would be effective for returns the due date of which (without
regard to extensions) is after December 31, 1982,

H.R. 5829 ‘
The provision is generally the same except that the penalty for the
failure described by, case (1) would be increased to $50 (rather than
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$10). Also, there would be an overall limit on such penalties of $50,000
for any year.

In addition, if a failure as described by case (8) was due to the
intentional disregard of the requirements to include a payee’s TIN,
there. would be a penalty of $100 per failure, with no limit.

4, Extensions of withholding to certain payments where identify-
ing number not furnished or inaccurate (sec 213 of H.R. 6300
and sec. 124(¢) of H.R. 5829)

Present law

Present law imposes a penalty of §6 per failure on any person who
is required by regulations to include his taxpayer identification num-
ber (TIN) in any return, statement, or document, to furnish his TIN
to another person, or to include in any return or statement made with
respect to another person the TIN of such other person, and who fails
to comply with such requirement at the time prescribed. The penalty
is not imposed if the failure is due to reagonable cause and not due to
willful neglect. Present law does not impose any withholding obliga-
tion on any payor making a payment subject to an information report-
ing requirement based on whether the payor has received a TIN, or a
correct TIN, from a payee.

H.R. 6300

H.R. 6300 would provide for withholding at source at a tax rate of
10 percent if a taxpayer fails to supply a TIN or supplies an incorrect
TIN to another person who must file certain types of information
returns with respect to payments to the taxpayer. The types of pay-
ments subject to this withhelding requirement would include payments
of dividends and interest, and payments from brokers and certain
dealers. The determination of whether such payments were subject to
this withholding requirement would be made without regard to the
minimum threshold amounts that apply for purposes of information
reporting. _

Also, this new withholding provision would apply to payments of
rents, salaries, wages, commissions, fees, or other forms of compensa-
tion for services and other fixed or determinable gains, profits, or in-
come, and certain payments to independent contractors or by direct-
sellers, but only when (1) the aggregate amount of the payments to
the payee during the calendar year equals or exceeds $600, (2) the
payor was required in the preceding year to file an information return
for such payee, or (3) the payor was required the preceding year to
withhold on such payments to the payee.

Generally, payment of amounts subject to this new withholding
provision would be treated as wages paid by an employer to an em-
ployee and subject to the various provisions applying to collection
of income tax at the'source on wages.

If the TIN is not supplied, the payor-filer would start withholding
when any payments are made. If the TIN is incorrect, the payor would
start withholding upon notice from the Secretary that the taxpayer
has failed to supply the correct TIN. (A copy of such notice would
also be required to be mailed to the taxpayer.) Generally, such with-
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holding would continue as long as the taxpayer failed to supply or
correct his TIN,

The bill would require the Secretary to provide for exemptions from
the backup withholding provisions during periods in which a person
is awaiting receipt of an identification number.

This provision would apply to payments made after December 31,
1983.

H.R. 5829

H.R. 5829 is similar to H.R. 6300 except that the withholding at
source would be at a tax rate of 15 percent. \lso, if the TIN is not sup-
plied, the payor-filer would start withholding when aggregate pay-
ments to the taxpayer for the calendar year exceeded any threshold
requiring the reporting of such payments. If the TIN is incorrect,
the payor would start withholding upon notice from the Secretary
that the taxpayer has failed to supply the correct TIN within 60
days after notice from the Secretary.

In addition, the withholding provisions in H.R. 5829 would apply
to patronage dividends, payments of certain fishing boat opera-
tors, and payments of group-term life insurance, but would not apply
to transactions of direct-sellers. H.R. 5829 cloes not require reporting
with respect to direct sellers.

5. Criminal penalty for failure to pay estimated tax (sec. 123
of H.R. 5829)

Present law -

Pregent law imposes a criminal penalty for willful failure to pay
any estimated tax at the time required by law. A person convicted
of such willful failure is guilty of a misdemeanor and may be fined
not more than $10,000 or imprisoned not more than 1 year (or
both), together with costs of prosecution. Such penalty may apply
even if no civil penalty can be assessed.

H.R. 6300
No provision.
H.R. 5829
TLR. 5829 would provide that any person who fails to make any
estimated tax payment would not be subject to the eriminal penalty
for such failure 1f the civil penalty for failure to pay estimated tax
is not applicable.
6. Form of information returns (sec. 214 of H.R. 6300 and seec.
104 of H.R. 5829)

Present law

In general, returns required by the tax laws must be made ac-
cording to the forms and regulations prescribed by the Secretary.
As a general rule, these returns must be in written form except that
in certain eases the rvetmyn may be made by filing the required in-
formation on magnetic tape or other medium, provided that the prior
consent of the Commissioner is obtained. There is no statutory ox
regulatory requirement that any particular return be filed on mag-
netic tape or in other machine-readable form.
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H.R. 6300

H.R. 6300 would require the Secretary to prescribe regulations pro-
viding standards for determining which returns must be filed in
machine-readable form (e.g., on magnetic tape or on paper forms
“susceptible to optical character scanning). In prescribing these regula-
tions, the Secretary would be required to take into account the cost,
among other factors, of the filing requirement to the taxpayer.

H.R. 5829
The provision is generally the same except that the Secretary is

not explicitly required to consider the cost to the taxpayer when re-
quiring returns to be submitted in machine-readable form.



IIL. PENSIONS AND OTHER RETIREMENT INCOME
A. Withholding Provisions

1. Witlﬂ_wlding on pensions, annuities, and certain other deferred
income (sec. 301 of H.R. 6300 and sec. 131 of H.R. 5829)

Present law

Under present law, income tax generally is not required to be with-
held from benefits paid under a tax-qualified pension, profit-sharing,
or-stock bonus plan, under a tax-sheltered annunity program or under
an IRA (an individual retirement account or annuity or a U.S. re-
tirement bond). Also, payments under a commercial annnity contract
generally are not subject to withholding. However, tax 1s required to
be .withheld on an annuity payment if a voluntary withholding ve-
quest by the recipient is in effect.

H.R. 6300

Withholding required

Under HLR. 6300, tax would generally be withheld from all desig-
nated distributions (the taxable part of payments made from or under
a pension, profit-sharing, stock bonus, or annuity plan, a deferred
compensation plan where the payments are not otherwise considered
wages, an IRA, or a commercial annuity contract). The withholding
rate would be determined by the nature of the distribution. Tax would
be withheld on periodic payments (typically, annuity payments) as if
those payments were wages paid by an employer to an employee for
the appropriate payroll period (subject to the usual rules for personal
and other exemptions from withholding). It is anticipated that the
Secretary of the Treasury would provide guidance to determine the
appropriate payroll period. Withholding would not be required with
respect to the first three months of periodic payments, although the
payor and payee could agree to earlier withholding.

fror nonperiodic distributions, tax generally would be withheld at
a 10 percent rate. In the case of total distributions under qualified pen-
sion, etc., plans (sec. 401(a) or 403 (a)), tax would be withheld under
special rules designed to reflect the 10-year forward income averaging
and capital gains treatment provided for lump sum distributions. It 1s
anticipated that Treasury regulations will describe the circumstances
in which it is reasonable to believe that the income tax exclusion for
employer-provided death benefits will be allowable. To the extent pro-
vided by such regulations, the exclusion would be taken into account
in determining the withholding tax.

Flections
Under H.R. 6300, recipients could elect not to have the withholding

rules apply. For periodic payments, an election would be effective until
revoked. In the case of nonperiodic distributions (including total dis-
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tributions under qualified plans), an election not to have income tax
withheld generally would be required for each such distribution. How-
ever, the bill would allow a recipient’s election to apply to more than
one nonperiodic distribution from the same payor to the extent pro-
vided by Treasury regulations. For example, regulations could permit
an annual election to have no tax withheld from amounts paid from an
individual retivement account during a year,

Payors would be required to notity recipients of the right to eleet not
to have the withholding rules apply. For periodic payments, the notice
‘would be required not earlier than 2 months before the date of the first
payment, and not Jater than the date of the first payment. For purposes
of the withholding rules relating to periodic payments, if the payments
ave suspended (for example, by reason of a retiree’s return to the serv-
ice of the employer), the first periodic payment made after the suspen-
sion would be treated as a first periodic paymnent. In addition, the bill
would require that payors of periodic payments notify payees at least
ongce cach year of the right to malke or revoke the withholding election.

With respect to a nonperiodic distribution, the bill would require the
payor to provide notice of the right to elect not to have income tax
withheld at the time of the distribution. The bill also would permit
Treasury regulations to require earlier notice by the payor in certain
cases, For example, unless recipients of lump sum distributions are no-
tified of their rights to elect not to have withholding apply before they
receive their distributions, they may be unable to transfer the full
amount eligible for a tax-free rollover. In order to prevent this result
it is anticipated that Treasury vegulations will require that recipients
of total cistributions from qualified plans be informed before plan
distributions are made of their right not to have withholding apply.
In order to provide participants with a reasonable time in which to
make this election, it is anticipated that this notice will generally be
required to be provided no more than 90 days and no Jess than 30
days before the tune of the distribution.

Coordination with other provisions

The rules of the bill for designated distributions would not apply to
amounts paid as wages subject to the usual wage-withholding rules.
In addition, the rules of present law for income tax withheld from
wages would apply to amounts withheld from designated distribu-
tions. With respect to designated distributions, the bill would replace
the provisions of present law which permit voluntary withholding on
amounts paid as an annuity.

Reports

To improve compliance, the bill would provide for reporting of
necessary information by employers, plan administrators, and issuers
of insurance or annuity contracts. The reports would include the name,
address, taxpayer identification number, and certain other information
with respect to each payee who elects not to have the withholding rules
apply. As under present law, penalties would apply to any person fail-
ing to provide a required report, unless the failure was determined to
be due to reasonable cause and not due to willful neglect. The form and
manner of reporting would be determined under regulations prescribed
by the Secretary of the Treasury.



26

The bill also would provide a new penalty if the data base needed for
reports is not maintained. The penalty would apply whether or not
reports are due for the period during which the recordkeeping occurs.
No penalty would be imposed for failure to meet the recordkeeping
rules when the failure is due to reasonable cause and not willful ne-
glect. Also, no penalty would be imposed for a recordkeeping failure
that is due to a prior failure with respect to which the penalty has
already been imposed or which occurred before 1983, if all reasonable
efforts have been made to correct the prior failure.

Effective dates

In general, the withholding rules would apply to designated dis-
tributions made after December 31, 1982. For purposes of applying the
rules to periodic payments which commenced prior to January 1, 1983,
the first periodic payment after December 31, 1982, is considered the
first periodic payment made. Thus, no withholding would be required
with respect fo any periodic payment made before April 1, 1983. The
reporting requirements and voluntary withholding rules would be
effective on January 1, 1983, and the recordkeeping penalties would
be effective on January 1, 1985,

H.R. 5829

Withholding required

H.R. 5829, like H.R. 6300, subjects certain pension and annuity pay-
ments to withholding taxes, with the rate of withholding to be deter-
mined by the nature of the distribution. Unlike H.R. 6300, however,
the bill would separate payments into only two classes: qualified dis-
tributions (subject to wage withholding) and qualified total distribu-
tions (subject to special rules designed to reflect the 10-year forward
averaging rules and capital gains treatment provided for lump sum
distributions).

Elections

Under H.R. 5829, a recipient of a qualified distribution which was
not a total distribution could elect (for any reason) not to have the
withholding rules apply. HL.R. 5829, unlike H.R. 6300, would require
that this election be renewed annually.

With respect to total distributions, H.R. 5829 permits a recipient to
elect out of the withholding system only if the recipient provides notice
that the distribution will be rolled over, tax-free, to another qualified
plan, or to an IRA.

H.R. 5829 also provides special rules to permit a recipient who rolls
over a total distribution to separately roll over any amounts withheld.
If the recipient (before August 15 of the calendar year following the
distribution) takes such action asthe Secretary may prescribe to treat
the amount of tax withheld as a rollover, that amount would not be
includible in the recipient’s gross income.

H.R. 5829, like H.R. 6300, requires that payors notify recipients of
the right to elect not to have the withholding rules apply, but H.R.
5829 authorizes the Treasury to issue regulations prescribing the tim-
ing of such notice.

Coordination with other provisions

Under H.R. 5829, it is intended that the rules of present law for in-
come tax withheld from wages apply to amounts withheld from quali-
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fied distributions. H.R. 5829, unlike HR 6300, would repeal the
provisions of present law which permit voluntary witholding on
amounts paid as an annuity.

Leports

H.R. 5829 would require reports only from employers and plan
administrators and would leave the form and timing of such report
to Treasury regulations. No new penalties would be imposed for fail-
ure to maintain adequate records,
Fffective date

H.R. 5829 would apply with respect to payments made after Decem-
ber 81, 1982,

B. Provisions Relating to Individual Retirement Accounts

1. Increase in penalty for premature distributions (sec, 311 of
H.R. 6300)
Present law
Present law provides for a 10-percent excise tax on certain early dis-
tributions from an IRA, from accumulated deductible employee contri-
butions or from an H.R. 10 plan. Generally, an ea,ﬂ%r distribution is one
made before age 5915, unless it is made on account of death or disability.
H.R. 6300

H.R. 6300 would increase the rate of the excise tax on early distribu-
tions from 10 to 15 percent. The increase would apply to distributions
madse after December 31, 1982.

H.R. 5829

No provision.

2. Partial rollovers of IRA distributions permitted (sec. 312 of
H.R. 6300)
Present law

Under present law, distributions from an IRA are eligible for tax-
free rollover treatment only if the entire amount of the distribution is
rolled over to another eligible retirement plan. In contrast, distribu-
tions from qualified plans are eligible for tax-free rollover treatment
to the extent of any amount so transferred.

H.R. 6300

IL.R. 6300 would allow similar partial rollovers for IRA distribu-
tions made after December 31, 1982,

H.R. 5829
No provision,



IV. TRANSACTIONS OUTSIDE THE UNITED STATES

A. Access to Records

1. Jurisdiction of court and enforcement of summons in the case
of persons residing outside the United States (sec. 401 of

H.R. 6300)

Present law

Under present law, an administrative summons may be directed to
a U.S. person outside the United States. However, it may not be en-
forceable because section 7604 and other operative sections of the
Code fail to specifically confer venue to enforce the summons on a Dis-
trict Court except when a person “resides or is found” in a judicial
district of the United States. Because a T.S. citizen or resident living
abroad may not reside in or be found in a judicial district of the United
States there may be no district court that can enforece a summons served
on such a person.

H.R. 6300

In these situations, H.R. 6300 would establish venue for summons en-
forcement actions involving U.S. citizens or residents living abroad in
the United States District Court for the District of Columbia. This
would be accomplished by treating a citizen or resident of the United
States who does not reside in any U.S. judicial distriet, and who is not
found in any U.S. judicial district, as residing in the District of Co-
Iumbia for tax purposes relating to jurisdiction of courts and enforce-
ment of summons.

This provision would be effective on the day after the date of

enactment.
H.R. 5829
No provision.

2. Treatment of foreign transactions with respect to which there
are not adequate books and records (sec. 402 of H.R. 6300)

Present law

Under present law, in general, the burden of proof in tax matters is
on the taxpayer. He is required to submit evidence sufficient to establish
his deductions or the tax effects of transactions. Taxpayers have an
obligation to maintain adequate books and records, and are re-
quired to maintain such books and records as the Secretary requires
(section 6001). Special rules require U.S. shareholders of controlled
foreign corporations to maintain books and records relating to trans-
actions of those corporations (section 964).

Despite these rules, the Internal Revenue Service has had problems
dealing with foreign transactions. These problems have arisen in the
context of illegal income as well as legitimate business transactions.

(28)
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For example, one common method employed by U.S. persons to launder
drug profits 1s to carry the cash to a tax haven, deposit it with a small
bank, and then have the bank lend the proceeds back to the dealer.
The loan is fully documented. The IRS might try to assert a deficliency
against the dealer. However, a properly documented phony loan trans-
action can make such a deficiency difficult to sustain. .

At times, taxpayers engaged in manipulative transactions overseas
may refuse to provide books and records to an IRS agent, or use delay-
ing tactics in the hope of getting a better settlement. They will not
produce the documentation until they are in court when it is more diffi-
cult to fully examine the transactions. Often, tax haven bank or com-
mercial secrecy laws carrying criminal penalties for violation are
cited as the reason for failing to produce the requested information.
Also, numerous cases have occurred where taxpayers engage in transac-
tions with foreign financial institutions which they claim are not
related to them, when, in fact, they may control the institution or the
funds being used.

H.R. 6300

H.R. 6300 would generally restrict a taxpayer, who has refused to
provide items of documentation of foreign transactions requested by
the Internal Revenue Service during aundit, from using the requested
documentation to prove his view of those transactions in court. This
would be accomplished by requiring any court having jurisdiction over
the issue to prohibit the introduction by the taxpayer of any foreign-
based documentation covered by a document request relating to the
item unless that documentation was provided to the Internal Revenue
Service within the time provided in the bill.

An exception to the general rule would be provided if the taxpayer
establishes to the satisfaction of the court that the failure to provide
the documentation when requested was due to reasonable cause. Under
the bill, the fact that providing the information violates local law isnot
reasonable cause. Thus, it would be more difficult for the taxpayer to
ci:esta.blish reasonable cause when requested documentation is in a tax
1aven,

The bill would also create a presumption that any amount received
from a foreign jurisdiction is income (rather than, for example, a
loan} unless, upon request of the Internal Revenue Service, the recip-
ient produces sufficient documentary evidence that establishes that the
amount is not income, Likewise, there would be a presumption that any
tax benefit purporting to arise in a foreign country would be denied
unless, on request of the Internal Revenue Service, sufficient docu-
mentary evidence were provided to establish the true nature of the
transaction.

The bill would establish safeguards so that the taxpayer would have
adequate notice and adequate time to produce requested documentation.
The bill provides for a 90-day period (or longer, if allowed by the
Secretary) to comply with a request. It is anticipated that the Secre-
tary would extend the time limit for compliance where, for example,
local procedures which take a relatively short additional period of
time can be followed by the taxpayer to obtain the requested docu-
mentation. Also, the Commissioner would have to describe the re-
quested information in some detail, and would have to state with
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specificity the reason why what has been produced by the taxpayer
already is not adequate.

The bill would also provide that if the admissibility of evidence pro-
vision, the presumption that a foreign item is income, or the denial of a
tax benefit provision, apply to a taxpayer because of a request for in-
formation arising out of any trade or business (or other activity) of the
taxpayer, then the Secretary may require that the taxpayer maintain
documentation for the trade or business in the United States, at a
place designated by the Secretary. This provision would not apply if
a court determines that the taxpayer’s failure to produce the requested
information was due to reasonable cause.

This provision would be effective for formal document requests
mailed after the date of enactment.

H.R. 5829

No provision.
B. Information Returns

1. Penalty for failure to furnish information with respect to
foreign corporations (sec. 411 of H.R. 6300)

Present law

Under present law, a 17.S. person who controls a foreign corporation
is required to furnish the Internal Revenue Service with tax-related
financial and shareholder information conecerning the corporation
(section 6038(a)). The Secretary is authorized to preseribe regula-
tions setting forth the specific information to be furnished. The pen-
alty for failure to furnish the required information is a 10 percent re-
duction of the U.S. person’s foreign tax credit. Additional five per-
cent reductions are provided for continued failures to file.

Despite complaints about inadequate reporting of transactions of
controlled foreign corporations, penalties generally are not imposed.
(section 6038(b) ). In part this is because the penalty is complicated.
It also may be unduly harsh in some cases.

H.R. 6300

H.R. 6300 would simplify the penalty for failure to furnish infor-
mation with respect to a controlled foreign corporation by adding a
fixed dollar penalty for failure to furnish the required information.
The penalty would be $1.000 for each failure to furnish information
for each annual accounting period (generally a taxable year) of the
foreign corporation. If the failure continues for more than 90 days
after notification by the Secretary, then there would be additional
$1,000 penalties for each 830-day period (or fraction thereof) during
which the taxpayer continues to fail to produce the requested infor-
mation.

The bill would give Internal Revenue Service agents a simple
straight-forward penalty to impose where reports with respect to con-
trolled foreign corporations are not filed or are inadequate. However,
it would retain the potentially significant penalty of a redunction in
foreien tax credit to be imnosed where the Internal Revenue Service
considers it appropriate. Where both penalties were applied. the
amount of the reduction in the foreign tax credit would be reduced
by the amount of the fixed dollar penalty imposed.
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. There would be no change in the present law substantive reporting
requirements.
This provision would be effective for annual accounting periods
ending after the date of enactment.

H.R. 5829
- No provision.
Z. Returns with respect to foreign personal holding companies
(sec. 412 of H.R. 6300)

Present law

Under present law, each person who is an officer or director of a
foreign personal holding company, and each 50-percent or greater
U.S. shareholder of a foreign personal holding company, is required
to file certain reports with respect to that corporation (section 6035).
Both monthly reports of stockholdings and annual reports of income
are required. The monthly report of stock holdings m the corpora-
tion is due on the 15th day of each month for which a report 1s re-
quired, but the Secretary is authorized to delay the filing of this
report to a due date that is on the 15th day of a later month. By
regulations the Secretary has delayed the filing date and required
filing after the close of the foreign corporation’s taxable year. The
report of the ineome of the foreign corporation must be filed within
60 days after the close of the taxable year of the foreign personal
holding company to which it relates.

Today, the Internal Revenue Service requires persons engaging in
international transactions, and persons who transfer assets to foreign
entities, to file a number of different forms. Often, a person may have
to file more than one form covering the same foreign entity for the
year. The Internal Revenue Service would like to combine a number
of these forms into one and generally require that it be filed after the
close of the filer’s taxable year. However, the filing dates tied to the
date of a transaction for certain reports deseribed below (section 413
of H.R. 6300), as well as the filing dates for reporting relating to for-
eign personal holding companies, make it impossible for these forms
to be combined.

H.E. 6300

ILR. 6300 would change present law to make it possible for the In-
ternal Revenue Service to include the foreign personal holding com-
pany reports in a combined international report. In particular, it
would authorize the Commissioner to designate the time when the
foreign personal holding company reports and returns must be filed.

In addition, the bill would clarify the information that must be
included in a return. The persons required to file the reports would also
be clarified. The bill wou%d change present law by placing the report-
ing obligation on any 10-percent (rather than 50-percent) shareholder
of a foreign personal holding company as well as on officers and di-
rectors. As under present law, ownership would include both direct
and indirect ownership of stock.

Whether or not a person is required to file a return is determined
on the date the return is required to be filed. If, on that date, no
person would be required to file (because, for example, the corporation
has been dissolved), then filing would be required by the persons who
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were officers, directors or 10-percent shareholders on the last day of
theﬁi:orporation’s taxable year for which there was a person required
to file.

If more than one person would be required to file, the Secretary
may, by regulations, require only one of them to file.

This provision would apply to taxable years of the foreign corpora-
tion beginning after the date of enactment.

H.R. 5829
No provision.

3. Delay in date for filing certain returns relating to foreign
corporations and foreign trusts (sec. 413 of H.R. 6300)

Present law

Under present law, a return must be filed by U.S. persons who are
officers or directors of certain foreign corporations and by U.S. persons
who acquire at least a five-percent interest (or an additional 5-per-
cent interest) in a foreign corporation (sec. 6046). The return must
be filed within 90 days of the event that triggers the duty to file.

A return must also be filed by certain persons transferring property
to a foreign trust, including a grantor or a fiduciary (sec. 6048).
Once again, the return must be filed within 90 days of the triggering
event, in this case creation of the trust or a transfer to the trust.

As described under the explanation of the foreign personal hold-
ing company reporting requirements (section 412 of the bill), the
Internal Revenue Service is considering consolidating a number of
international reporting forms. The specific reporting dates tied to
a triggering event, rather than a taxable year, would make it impos-
sible to include these reports relating to foreign corporations and
trusts in the combined report.

H.R. 6300

H.R. 6300 would suthorize the Commissioner of Internal Revenue
to delay the reporting of the transactions covered by sections 6046
(foreign corporations) and 6048 (foreign trusts) until some date
after the 90th date after the transaction. This would give the Com-
missioner the flexibility needed to include these reports in the com-
bined foreign report.

This provision would apply to returns filed after the date of enact-

ment.,
H.R. 5829
No provision.

4. Technical amendment relating to penalty under section 905(c)
(see. 414 of H.R. 6300)

Present law

Under present law, if a foreign tax for which a U.S. foreign tax
credit was taken is refunded the taxpayer must notify the Secretary
of the refund (section 905(c)). The Secretary then redetermines the
taxpayer’s tax and notifies the taxpayer of the amount due. Interest on
any additional tax does not begin to run until the taxpayer receives
the refund of the foreign tax. This rule is in contrast to the general
rule for payment of interest which is that interest is imposed on any
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amount of tax that is due but not paid on the last date prescribed for
payment (section 6601).

Section 2(c) (1) of the Act of December 28, 1980 added a sen-
tence to section 905(c) that appears to provide that if a taxpayer does
not notify the Commassioner of an adjustment in foreign taxes then
interest on an underpayment of tax caused by an adjustment of the
taxpayer’s foreign taxes paid will begin to run from some point in
time before the taxpayer received the refund of the foreign tax. This
provision was intended to penalize a taxpayer for failing to notify the
Commissioner of a refund of foreign taxes. However, it is ambiguous,
and also unnecessary because the same Act that added it also added
a penalty to the Code (section 6689) for failure to report a redeter-
mination of foreign tax.

H.R. 6300

H.R. 6300 would repeal the last sentence of section 905 (¢). effective
for years to which the Act of December 28, 1980 applies.

H.R. 5829
No provision.



V. COMPUTATION OF INTEREST

A. Interest to be Compounded (sec. 501 of H.R. 6300 and sec. 111
of H.R. 5829)

Present law
Under present law, interest payable to or by the United States under
the tax law is not compounded.

H.R. 6300
Under H.R. 6300, all interest payable under the Internal Revenue
Code would be compounded daily. This compounding requirement
would apply beginning in 1983 to amounts remaining unpaid at the
beginning of 1983 as well as all other interest aceruing under the
internal revenue laws after 1982.

H.R. 5829

FLR. 5829 would require interest to be compounded semi-annually
instead of daily.

B. Restrictions on Payment of Interest on Certain Refunds, Ete.
(sec. 502 of H.R. 6300 and sec. 133 of H.R. 5829)

Present law

In general, under present law, interest on refunds, credits and off-
sets runs from the date of overpayment, which is usually the date
prescribed for filing the particular return. Further, under present law,
if an overpayment of income tax is refunded within 45 days after the
last date prescribed for filing the return, or if later, within 45 days
after the date the return is ﬁled, no interest is payable on the over-
payment. An overpayment resulting from a net operating loss carry-
back, net capital loss carryback, or credit carryback (including a for-
eign tax credit carryback) is treated as having occurred at the close
of the year in which the carryback arose.

H.R. 6300

Under H.R. 6300, no interest would be paid on a refund claimed ona
late return if the refund is made within 90 days after the return is
filed. Likewise, an overpayment resulting from a net operating loss
carryback, a net capital loss carryback, or credit carryback (including
a foreign tax credit carryback) would be treated as having occurred
on the due date (with extensions) of the return for the year in which
the carryback arose. Conforming amendments would be made in the
rules relating to interest on underpayments. Under the bill, for pur-
poses of the payment of interest on overpayments, a return would not
be treated as filed until it is filed in processible form, The provisions
regarding late returns and processible returns would be effective for
returns filed after the 30th day after the date of enactment. The pro-

(34)
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vision regarding interest overpayments due to carrybacks would be
applicable to inferest accruing after enactment.

H.R. 5829

H.R. 5829 would provide that no interest 1s due on an overpayment
for any period prior to the later of the filing of the return or the due
date (iithout extensions). For example, if an individual filed an
income tax return claiming a refund on June 1 (rather than April 15),
interest would run from June 1; however, 1f the refund were paid
within 45 days no interest would be payable (as under present law).
If the same taxpayer subsequently amended the June 1 return, interest
on any refund claimed on the amended return would run from June 1
(rather than April 15 as in present law).

With respect to refunds arising from net loss carrybacks,
H.R. 5829 would deny interest for any period prior to the date the
refund is claimed or otherwise applied for. The amendment to the
interest rules would apply to payments of interest accruing after
Mareh 11, 1982 if those payments are made Jater than 30 days after
enactment. YL.R. 5829 would not change the interest rule for foreign
tax credit carrybacks.

Like H.R. 6300, H.R. 5829 would provide that a return is not treated
as filed for purposes of the interest on refunds until the veturn is filed
in a processible form.

C. Semiannual Determination of Rate of Interest (see. 112 of
H.R. 5829)

Present law

Under present law, the rate of interest to be paid on underpay-
ments, on overpayments, and for other purposes, must be established
by the Treasury no later than October 15 of any year, based on the
average predominant prime rate (the rate quoted by commercial
banks to their preferred customers for short-term loans) rounded to
the nearest full percentage during September of that year, effective
January 1 of the following year.

H.R. 6300
No provision.
H.R. 5829

Under the bill, interest rates would be determined semiannually
and would be based on the average adjusted prime rate charged by
commercial banks during the six-month period ending September 30
(effective January 1 of the succeeding calendar year), and March 31
(effective July 1 of the same calendar year). The amendment would
be effective for adjustments taking effect after December 31, 1982.

D. Nondeductible Interest Surcharge for Substantial Understate-
ment (sec. 503 of H.R. 6300 and sec. 125 of H.R. 5829)
Present law '

Under present law, a penalty is imposed on the failure to pay tax
shown or required to be shown on a return, or if any part of any under-
payment is due fo negligence or intentional disregard of rules and
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regulations or civil fraud. These penalties either are not imposed if
the failure is due to reasonable cause, or they require the Service to
carry a positive burden of proof. Reasonable reliance on the advice
of a tax advisor generally will prevent application of the fraud and
negligence penalties.

In 1981, the Congress enacted a “no-fault” penalty on valuation
overstatements. Under that penalty, if a taxpayer makes a large error
in placing too high a value on property which results in an under-
statement of tax, then a penalty measured as a percentage of the un-
derpayment resulting from the valuation overstatement is imposed.
Although the penalty is imposed without regard to fault, the Secre-
tary may waive all or part of the penalty if there was a reasonable
basis for the valuation and it was claimed in good faith.

H.R. 6300

H.R. 6300 would provide for a no-fault interest surcharge that would
be nondeductible and payable because of any substantial understate-
ment of tax. A substantial understatement would be one that isat least
10 percent of the taxpayer’s actual tax liability and $5,000 or at least
50 percent of the actual tax liability and $500. In these cases, there
would be an interest surcharge equal to 20 percent of the interest pay-
able with respect to any underpayment due to the understatement.
Thus, the interest surcharge would be 4 percent of the underpayment
so due per year, based on the current interest rate of 20 percent. This
interest surcharge would be collected as an assessable penalty and ap-
plied for the period beginning on the last date preseribed for payment
of the tax (without regard to any extensions) and ending on the date of
assessment of the tax (or, if earlier, the date of payment of the tax).

The Secretary could waive all or part of the surcharge if the tax-
paver showed that there wasa reasonable basis for the understatement
and that the taxpayer acted in good faith. A waiver would be appro-
priate, for example, if the taxpayer made a good faith mistake in
deciding the proper timing of a deduction. In contrast, a waiver would
probably not be appropriate in the case of an understatement arising
out of & transaction entered into primarily for tax purposes. In addi-
tion, an opinion letter or an appraisal standing alone would not neces-
sarily establish either the reasonable basis for the taxpayer’s position
or his good faith.

This surcharge would apply to returns due after December 31, 1982.
The substantial understatement surcharge would not apply to that por-
tion of an understatement subject to the section 6659 valuation over-

statement penalty.

H.R. 5829

H.R. 5829 does not provide for an interest surcharge on substantial
understatements; however, it does contain a 10-percent penalty on such
understatements. The new penalty for substantial understatement of
tax would apply only if the understatement arose out of items not dis-
closed on the taxpayer’s return and would be 10 percent of any under-
payment of tax allocable to an undisclosed item from which a substan-
. tial understatement arose. An item would be considered disclosed only
if information on the return or an attachment to the return is adequate
to apprise the Secretary of the nature and amount of the item.
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In the case of an individual, an understatement of tax liability
would be substantial only if it exceeds the greater of $5,000 or 10
percent of the amount of tax required to be shown on the return; for
corporations, the understatement would be substantial only if it ex-
ceecs $10,000 or 10 percent of the tax required to be shown on the
return,

This penalty would apply to an underpayment in addition to the
negligence penalty but would not apply 1f the fraud penalty or the
valuation overstatement penalty is imposed. The Secretary would not
be able to waive the penalty.



VI. TAX TREATMENT OF PARTNERSHIP AND SUBCHAPTER S ITEMS

A. Partnership Audits (sees. 601, 602 603, and 604 of H.R. 6300)

Present law

For income tax purposes, partnerships are not taxable entities.
Instead, a partnership is a conduit, in which the items of partnership
income, deduction, and credit are allocated among the partners for
inclusion in their respective income tax returns,

Partnerships are required to file an annusl information return set-
ting forth the partnership income, deductions, and credits, names and
addresses of the partners, each partner’s distributive share of these
items, and certain other information required by the regulations.

A penalty 1s imposed on the partnership for each month (not to

. exceed 5 months), that a partnership return is late or incomplete. The
amount of penalty for each month is $50 multiplied by the total number
of partners in the partnership during the partnership’s taxable year.

Since a partnership is a conduit rather than a taxable entity, adjust-
ments in tax liability may not be made at the partnership level. Rather,
adjustments are made to each partner’s income tax return at the time
that return is audited. A settlement agreed to by one partner with the
Internal Revenue Service is not binding on any other partner or on the
Service in dealing with other partners. %imilarly, a judicial determina-
tion of an issue relating to a partnership item generally is conclusive
only as to those partners who are parties to the proceeding.

The Code provides a period of limitations during which the IRS can
assess a tax or a taxpayer may file a claim for refund. Generally, the
period is 8 years from the date the tax return is filed (if filed before the
due date, the due date is treated as the date filed). If more than 25 per-
cent of the gross income is omitted from a return, the statutory period
for assessment is 6 years. In the case of a partnership, the income tax
return of each of the partners begin that individual partner’s period
of limitations. Except in the case of federally registered partnerships,
the date of filing of the partnership return does not affect the individ-
ual partner’s period of limitations. In order to extend the period of
limitations with respect to partnership items, the IRS is required to
obtain a consent for extension of the statute of limitations from each of
the partners—not the partnership. Generally, an agreement to extend
the period of limitations relates to all items on the return of the part-
ner who consents to the extension.

H.R. 6300

In general

The administration has requested that their partnership audit pro-
posals be included in the H.R. 6300. Under the proposal, the tax
treatment of items of partnership income, loss, deductions, and credits
would be determined at the partnership level in a unified partnership
proceeding rather than in separate proceedings with the partners.

(38)
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Return filing requirements

Partnerships would continue to file information returns and notify
each partner of that partner’s share of partnership income, loss, ete.
Partners generally would be required to file returns consistent with the
partnership return or notify the IRS of the inconsistency. The IRS
would be precluded from adjusting consistently reported items with-
out a partnership proceeding. If a partner notifies the IRS of the in-
consistent treatment of an item, the IRS may deal separately with that
partner, as under existing law, or start a partnership proceeding. Fail-
ure to notify would allow the IRS to automatically assess and collect
any tax attributable to the inconsistency.

Administrative proceeding

A partnership level administrative proceeding would go through the
same process of examination, audit, appeal, settlement, notice of final
determination, etc., that generally applies to a tax audit. All partners
would be notified by the IRS of the commencement of a partnership
administrative proceeding, would be eligible to participate in the pro-
ceeding, and would be given notice by the IRS of the final partnership
administrative adjustment [FPAAT. Where the partnership return
lists more than 100 partners, the IRS would be required to provide no-
tice only to partners with an interest in partnership profits of one per-
cent or greater. A tax matters partner [TMP] would be designated
(normally by the general partners, otherwise as prescribed) and would
receive notice on behalf of other partners and be required to notify
them of the commencement of a proceeding and notice of a FPAA,
However, a notice group with an aggregate interest of 5 percent or
more in partnership profits may designate a representative in lieu of
the TMP to receive notice of a FPA A, The TMP would notify all part-
ners of significant events during the course of an audit, such as con-
ferences, settlement offers, ete.

Settlements

The IRS must, upon settlement with any partner, offer consistent
settlement terms to all other partners, The TMP may enter into a bind-
ing settlement on behalf of non-notice partners who have not formed a
notice group, unless the non-notice partner notifies the IRS that the
TMP is not authorized to act on his behalf. '

Effect of final partnership administrative adjustment

The FPAA is binding on all partners (unless they are subject to
separate proceedings under other portions of the proposal) if a peti-
tion for judicial review is not filed within 150 days. The IRS may
thereafter, generally within a period of one year, assess any resulting
adjustments to the partners’ tax liability.

Judicial review of FPAA

Within 90 days after notice of a FPAA, the TMP may file a petition
for judicial review. Other partners may not file suit during the 90-day
period. Upon expiration of the 90 days, if the TMP does not file a, peti-
tion, any other partner may file.

Petition may be filed in the Tax Court, the district court for the dis-
trict in which the partnership has its prinecipal place of business, or
the Court of Claims. Only one court acquires jurisdiction and the
choice of forum by the TMP always governs. Otherwise, if a petition
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is filed in the Tax Court, the Tax Court becomes the forum. Otherwise,
the earliest filed petition determines whether the forum is the district
court or the Court of Claims, A partner filing in any forum other than
the Tax Court must first pay the deficiency resulting from adjustments
to his return to reflect the FPA A. Other partners, where the forum is
not the Tax Court, would be subject to assessment and collection.

Administrative adjustment requests

The bill provides for an Administrative Adjustment Request
(AAR) to be filed within 3 years of the due date for the partnership
return. An AAR functions as does a claim for refund. When it 1s
filed by the TMP, it is filed on behalf of all the partners and the IRS
may proceed to allow it and grant refunds or institute a partnership
proceeding. Failure by the IRS to act within 6 months would enable
the partnership to file suit. Petition could be filed in the Tax Court,
the Court of Claims, or the appropriate district court and the scope
of judicial review would be limited to disallowed items to which the
AAR relates. It an AAR is filed by any other partner, unless the IRS
commences a partnership audit, it functions as a claim for refund and
the IRS may process it as an ordinary claim for refund. If the IRS
disallows the request or fails to act, the items to which the request
relates are treated as nonpartnership items and the partner may file a
refund suit pursuant to section 7422, as under existing law. No suit
based on an AAR may be started after the IRS has mailed notice of
the commencement of a partnership proceeding (claims made in an
A AR would be part of such proceeding).

Statute of limitations

Geenerally, the period of limitations for assessments attributable to
partnership items would be 3 years from the filing of the partnership
return, extended by the period during which suit may be filed, by the
pendency of court proceedings, and for one year thereafter, The as-
sessment period will not expire with respect to any partner, if the IRS
has mailed a timely notice of FPAA, until one year after the IRS is
furnished the partner’s name and address. For fraud, the period of
limitations would be unlimited for partners participating in the fraud
and the 3-year period would be 6 years for all other partners. For
omissions of 25 percent or more of partnership income, the 3-year pe-
riod would be extended to 6 years. The limitations period otherwise
applicable could be extended by agreement (the TMP would be au-
thorized to enter into an extension agreement on behalf of all part-

ners).

Qther maitters

(1) Multi-tiered partnerships and pass-through pariners.—Where
one partnership (or a trust or subchapter S corporation) holds an
interest in another partnership that is the subject of a partnership pro-
ceeding, the taxpayer whose liability is affected by the partnership
determination is not the immediate partner. If such indirect partners
are properly identified and their profits interests disclosed with the
partnership return (or thereafter, pursuant to regulation), the IRS
will deal with them as the parties in interest for all purposes of the
proposals. Otherwise, such indirect partners are bound by any action
taken with respect to the pass-throngh partner.
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(2) Contest of computational adjustments.—While a_partner is
precluded from challenging the final administrative or judicial deter-
mination of partnership items, he may by claim for refund and by
judicial proceeding seek redetermination of the correctness of any
computational adjustment to his tax liability resulting from such de-
termination. Substantive issues may not be raised in such proceeding.

(3) IZegulatory authority.—The proposal authorizes regulations
limiting its scope where treatment as partnership items would inter-
fere with effective enforcement of the tax law. This authority would
extend to criminal investigations, jeopardy and termination assess-
ments, and other areas presenting special enforcement considerations.

(4) Foreign-based partnerships—The proposal explicitly applies
the partnership return filing requirement to any partnership which
has U.S. partners (direct or indirect). Where the TMP resides outside
the United States or the partnership books and records are kept out-
side the United States, failure to comply with the partnership return
requirement ox provide the return information upon request will re-
sult in disallowance of partnership losses and eredits to the partners.
The Secretary would be given authority to waive the reporting require-
ment in appropriate cases. The bill would also require reporting by a
U.S. person who acquires or disposes of an interest in a foreign
partnership.

Continuation of existing rules for nonpartnership items

Existing rules relating to administrative and judicial proceedings,
statutes of limitations, settlements, etc., would continue to govern the
determination of a partner’s tax Hability attributable to nonpartner-
ship income, loss, deductions, and credits. Neither the IRS nor the tax-
payer would be permitted to raise nonpartnership items in the course of
a partnership proceeding nor could partnership items, except to the
extent the proposal so provides, be raised in proceedings relating to
nonpartnership. items of a partner. The separate statute of limita-
tions applicable to nonpartnership items of a partner may have expired
when the final partnership determination is reached. Neither the TRS
(to reduce a refund) nor a partner (to reduce an assessment) may raise
nonpartnership items in the computational adjustment of a partner’s
tax liability attributable to the determination.

, H.R. 5829
No provision.

B. Subchapter S Audits (sec. 611 of H.R. 6300)

H.R. 6300 would provide that the determination of items of sub-
chapter S corporations income and loss would be conducted in a
unified proceeding with the corporation rather than with each share-
holder individually. Generally, the rules applicable to the proposed
partnership audit proceedings would apply to subchapter S audit
proceedings. However, because subchapter S corporations are limited
as to the number and type of shareholders, the proceedings would not
need to be subject to all of the partnership rules (e.g. rules appli-
cable to partnerships with more than 100 partners).



VII. MISCELLANEOUS PROVISIONS

A. Paperwork Reduction (sec. 215 of H.R. 6300 and sec. 202 of
H.R. 5829)
Present law

Under present law (Paperwork Reduction Act of 1980), informa-
tion collection requests must be referred to the Office of Management
and Budget for approval. The OMB has taken the position that this
requirement applies to Treasury Regulations and to tax forms,

H.R. 6300

Under H.R. 6300, the Paperwork Reduction Act of 1980 would not
apply to any rule or regulation promulgated under the Internal
Revenue Code or to any information collection request that the Sec-
retary determines to be authorized by the Code or by any rule or
regulation.

H.R. 5829

The provisions of H.R. 6300 and H.R. 5829 on paperwork reduc-
tion are identical,

B. Time for Prescribing Rules and Regulations (sec. 201 of
H.R. 5829)
Present law

Present law provides that the Secretary shall prescribe all needful
rules and regulations for the enforcement of the Internal Revenue
Code, including rules and regulations necessary due to changes in the
tax law. There are no specific time requirements for issuance of such
rules and regulations.

H.R. 6300
No provision.

H.R. 582%

Under the bill, the Secretary would be instructed to issue rules and
regulations pertaining to amendments to the Code made by the bill and
any subsequent Code amendments “as soon as possible.” Furthermore,
the bill would require the Secretary to report annually to the Congress
concerning any delays in issuing regulations required by changes in the
c(13(:);:19, the reasons for the delay, and progress made in eliminating such

elays.

C. Report on Forms (sec. 203 of H.R. 5829)

H.R. 6300
No provision.
H.R. 5829
The bill would require the Secretary, no later than March 31, 1983, to
study and report to the Congress methods of modifying the design of
the forms used by the Internal Revenue Service to achieve greater
accuracy in the reporting of income and the matching of information
reports and returns with the actual income tax returns.

(42)



