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INTRODUCTION

On June 17, 2004, the House of Representatives passed H.R. 4520, the “ American Jobs Creations Act of 2004.” On July 15,
2004, the Senate amended H.R. 4520 by substituting the text and title of S. 1637, the “ Jumpstart Our Business Strength (JOBS) Act,”*
and an additional non-tax amendment.

The House bill and the Senate amendment each repeal the extraterritorial income exclusion provisions of present law, provide
provisions to reduce the effective income tax imposed on income earned from certain domestic production activities, and make
numerous other changes to the Internal Revenue Code. This document, ? prepared by the staff of the Joint Committee on Taxation,
compares certain provisions that raise revenue.

In this publication set,® (JCX-61-04 to JCX-66-04), the staff of the Joint Committee on Taxation compares provisions of H.R.
4520 as passed by the House of Representatives and as amended by the Senate relating to the repeal of the extraterritorial income
exclusions, domestic production, corporate income tax rates applicable to small corporations, tax incentives for manufacturers, small

! The Senate originally passed S. 1637 on May 11, 2004.

2 This document may be cited as follows: Joint Committee on Taxation, Comparison of Certain Provisions of H.R. 4520 as
Passed by the House of Representatives and as Amended by the Senate: Revenue Provisions (JCX-64-04), September 29, 2004.

% Joint Committee on Taxation, Comparison of Certain Provisions of H.R. 4520 as Passed by the House of Representatives
and as Amended by the Senate: Provisions Relating to the Repeal of the Exclusion for Extraterritorial Income, Domestic Production,
and the Corporate Income Tax Rates Applicable to Small Corporations (JCX-61-04), September 29, 2004; Joint Committee on
Taxation, Comparison of Certain Provisions of H.R. 4520 as Passed by the House of Representatives and as Amended by the Senate:
Job Creation Tax Incentives for Manufacturing, Small Business, and Farming (JCX-62-04), September 29, 2004; Joint Committee on
Taxation, Comparison of Certain Provisions of H.R. 4520 as Passed by the House of Representatives and as Amended by the Senate:
Provisions Relating to International Tax Reform and Smplification for United States Businesses (JCX-63-04), September 29, 2004;
Joint Committee on Taxation, Comparison of Certain Provisions of H.R. 4520 as Passed by the House of Representatives and as
Amended by the Senate: Revenue Provisions (JCX-64-04), September 29, 2004; Joint Committee on Taxation, Comparison of Certain
Provisions of H.R. 4520 as Passed by the House of Representatives and as Amended by the Senate: Alcohol Fuels and Fuel Fraud
Provisions (JCX-65-04), September 29, 2004; and Joint Committee on Taxation, Comparison of Certain Provisions of H.R. 4520 as
Passed by the House of Representatives and as Amended by the Senate: Expiring Provisions (JCX-66-04), September 29, 2004.



businesses and farming, international tax reform and simplification for United States businesses, alcohol fuels and fuel fraud, expiring
provisions, and certain revenue raising provisions.



Provision

Present Law

House Bill

Senate Amendment

A. Provisionsto Reduce Tax
Avoidance Through Individual
and Cor porate Expatriation

1. Tax treatment of inverted

cor por ate entities (sec. 601 of the
House bill and sec. 441 of the
Senate amendment)

U.S. corporations may
reincorporate in low-tax foreign
jurisdictions and thereby replace
the U.S. parent corporation of a
multinational corporate group with
aforeign parent corporation. This
allows the corporate group to
remove certain foreign operations
from the U.S. taxing jurisdiction.
The corporate group may derive
further tax benefits from the
inverted structure by reducing U.S.
tax on U.S.-source income through
various earnings stripping or other
transactions. (See, e.g., secs. 163())
and 482). Inversion transactions
may give rise to immediate U.S.
tax consequences at the
shareholder and/or the corporate
level, depending on the type of
inversion.

Special tax rules apply to
corporations that undertake certain
defined inversion transactions. A
corporate inversion transaction isa
transaction in which:

(1) aU.S. corporation becomes a
subsidiary of aforeign
incorporated entity after March 4,
2003;

(2) the former shareholders of the
U.S. corporation hold (by reason of
holding stock in the U.S.
corporation) 60 percent or more of
the stock (by vote or value) of the
foreign-incorporated entity after
the transaction; and

(3) the foreign-incorporated entity,
considered together with al
companies connected to it by a
chain of greater than 50-percent
ownership (the “ expanded

affiliated group”), does not conduct
substantial business activitiesin the
entity’ s country of incorporation,
compared to the total worldwide

Defines two different types of
corporate inversion transactions
and establishes a different set of
consequences for each type.

Thefirst type of inversionisa
transaction in which:

(1) aU.S. corporation becomes a
subsidiary of aforeign
incorporated entity;

(2) the former shareholders of the
U.S. corporation hold 80 percent or
more of the stock (by vote or
value) of the foreign-incorporated
entity after the transaction; and

(3) the foreign-incorporated entity,
considered together with all
companies connected to it by a
chain of greater than 50-percent
ownership (the “ expanded
affiliated group”), does not have
substantial business activitiesin the
entity’ s country of incorporation,
compared to the total worldwide
business activities of the expanded
affiliated group.




Provision

Present Law

House Bill

Senate Amendment

business activities of the expanded
affiliated group.

Certain partnership transactions are
also treated asinversion
transactions.

Any applicable corporate-level
“toll charges’ for establishing the
inverted structure are not offset by
tax attributes such as net operating
losses or foreign tax credits. This
rule does not apply to certain
transfers of inventory and similar
property. These measures
generally apply for a 10-year
period following the inversion
transaction.

Deems the top-tier foreign
corporation in such an inversion
transaction to be a domestic
corporation for all purposes of the
Code.

The second type of inversion
transaction meets the definition
above, except that the 80-percent
ownership threshold is not met.

In such acase, the inversion
transaction is respected (i.e., the
foreign corporation is treated as
foreign), but:

(2) any applicable corporate-level
“toll charges” for establishing the
inverted structure may not be offset
by tax attributes such as net
operating losses or foreign tax
credits;

(2) the accuracy-related penalty is
increased; and

(3) section 163(j), relating to
“earnings stripping” through
related-party debt, is strengthened.

These measures generally apply for
a 10-year period following the
inversion transaction.




Provision

Present Law

House Bill

Senate Amendment

Effective date.—The provision
applies to taxable years ending
after March 4, 2003.

Effective date.—Regime applicable
to transactions involving at least 80
percent identity of ownership
appliesto inversion transactions
completed after March 20, 2002.
Rules for inversion transactions
involving greater-than50-percent
identity of ownership apply to
inversion transactions completed
after 1996 that meet the 50-percent
test and to inversion transactions
completed after 1996 that would
have met the 80-percent test but for
the March 20, 2002, date.

2. Excisetax on stock
compensation of insidersin
inverted corporations (sec. 602 of
the House bill and sec. 443 of the
Senate amendment)

While shareholders are generally
required to recognize gain upon
stock inversion transactions, an
inversion transaction is generally
not a taxable event for holders of
stock options and other stock-based
compensation.

Upon certain inversion
transactions, imposes an excise tax
on certain executives (including
executives of the expanded
affiliated group) holding stock
options and other stock-based
compensation equal to 15 percent
of the value of the specified stock
compensation.

Effective date.—Generally effective
March 4, 2003.

Similar to the House hill, except
that the excise tax is equal to 20
percent of the value of the
specified stock compensation and
the excise tax does not apply to
executives of the expanded
affiliated group.

Effective date.—Generally effective
July 11, 2002.




Provision

Present Law

House Bill

Senate Amendment

3. Reinsurance agr eements
(sec. 603 of the House bill and
sec. 444 of the Senate
amendment)

In the case of areinsurance
agreement between two or more
related persons, the Treasury
Secretary has authority to allocate
among the parties or recharacterize
income (whether investment
income, premium or otherwise),
deductions, assets, reserves, credits
and any other items related to the
reinsurance agreement, or make
any other adjustment, in order to
reflect the proper source and
character of the itemsfor each

party.

Clarifiesthe rules giving Treasury
the authority to allocate items
among the parties to a reinsurance
agreement, recharacterize items, or
make any other adjustment, in
order to reflect the proper source,
character or amount of the items
for each party.

Effective date.—Any risk reinsured
after date of enactment.

Same as the House bill except for
effective date.

Effective date.—Any risk reinsured
after April 11, 2002.

4. Revision of tax ruleson
expatriation of individuals
(sec. 604 of the House bill and
sec. 442 of the Senate
amendment)

In general, an individual who
relinquishes U.S. citizenship or
terminates U.S. residency with a
principal purpose of avoiding U.S.
taxes is subject to an aternative tax
regime for income tax purposes for
the 10 taxable years ending after
expatriation or residency
termination. Special rules apply to
such individuals for estate and gift
tax purposes. A specid
immigration rule denies certain
former citizens re-entry into the
United Statesif the Attorney
Genera determines that their
expatriation was tax- motivated.

Modifies present-law rules by
providing:

(1) objective standards for
determining whether former
citizens or former long-term
residents are subject to the
alternative tax regime;

(2) tax-based (instead of
immigration-based) rules for
determining when an individual is
no longer aU.S. citizen or long-
term resident for U.S. Federal tax
pUrposes,

(3) the imposition of full U.S.
taxation for individuals who are

The provision replaces the present-
law income tax rules of the
alternative tax regime with rules
that generally:

(1) subject certain U.S. citizens
who relinquish their U.S.
citizenship and certain long-term
U.S. residents who terminate their
U.S. residence to a mark-to- market
regime with respect to all their
property interests,

(2) limit the net gain recognized on
the deemed sale to the gain that
exceeds $600,000 or $1.2 million
(indexed) for ajoint return; and




Provision

Present Law

House Bill

Senate Amendment

subject to the alternative tax regime
and who return to the United States
for extended periods;

(4) imposition of U.S. gift tax on
gifts of stock of certain closely-
held foreign corporations that hold
U.S.-situated property; and

(5) an annual return-filing
requirement for individuals who
are subject to the aternative tax
regime, for each of the 10 years
following citizenship
relinquishment or residency
termination.

Effective date.—Appliesto
individuals who relinquish
citizenship or terminate long-term
residency after June 3, 2004.

(3) coordinate the present-law
alternative tax regime and the
mark-to-market regime such that
the aternative tax regime generally
does not apply to aformer citizen
or former long-term resident whose
expatriation or residency
termination occurs on or after
January 1, 2004.

A U.S. taxpayer who receives a gift
or inheritance from an expatriate
generdly isrequired to include the
value of such gift or inheritancein
gross income and is subject to U.S.
income tax on such amount. The
provision denies former citizens
reentry into the United States if the
individual is determined not to be
in compliance with his or her tax
obligations under the provision
(regardless of the subjective motive
for expatriating).

Effective date.—Appliesto
individuals who relinquish
citizenship or terminate long-term
residency after January 1, 2004.
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Present Law

House Bill

Senate Amendment

5. Reporting of taxable mergers
and acquisitions (sec. 605 of the
House bill and sec. 445 of the
Senate amendment)

Brokers (defined to include stock
transfer agents) are required to
make information returns and to
provide corresponding payee
statements as to sales made on
behalf of their customers, subject
to the penalty provisions of
sections 6721-6724. This
requirement generally does not
apply with respect to taxable
transactions other than exchanges
for cash (e.g., stock inversion
transactions taxable to shareholders
by reason of section 367(a)).

If gain or lossisrecognized in
whole or in part by shareholders of
acorporation by reason of a second
corporation’s acquisition of the
stock or assets of the first
corporation, then the acquiring
corporation (or the acquired
corporation, if so prescribed by the
Secretary) is required to make a
return containing certain
information.

Alternatively, a stock transfer agent
who records transfers of stock in
such transaction may make the
return described above in lieu of
the second corporation.

Also, every person required to
make a return described above is
required to furnish to each
shareholder (or the shareholder’s
nominee) whose name is required
to be set forth in such return a
written statement showing certain
information.

The present-law penalties for
failure to comply with information
reporting requirements are
extended to failures to comply with

Same as the House hill.




Provision

Present Law

House Bill

Senate Amendment

the requirements set forth under
this bill.

Effective date.—Acquisitions after
the date of enactment.

6. Studies (sec. 606 of the House
bill)

Dueto the variation in tax rates and
tax systems among countries, a
multinational enterprise (U.S.-
based or foreign-based) may have
an incentive to shift income,
deductions, or tax credits between
group membersin order to arrive at
areduced overall tax burden.
Under section 482, the Treasury
Secretary is authorized to
reallocate income, deductions, or
credits between or among two or
more organizations, trades, or
businesses under common control

if she determines that such a
reallocation is necessary to prevent
tax evasion or to clearly reflect
income.

In addition to the statutory rules
governing the taxation of foreign
income of U.S. personsand U.S.
income of foreign persons, bilateral
income tax treaties limit the
amount of income tax that may be
imposed by one treaty partner on
residents of the other treaty partner.

Requires the Treasury Secretary to
conduct and submit to the Congress
three studies. Thefirst study will
examine the effectiveness of the
transfer pricing rules of section
482, with an emphasis on
transactions involving intangible
property. The second study will
examine income tax treaties to
which the United Statesis a party,
with aview toward identifying any
inappropriate reductionsin
withholding tax or opportunities
for abuse that may exist. Thethird
study will examine the impact of
the provisions of thisbill on
inversion transactions.

Effective date—The tax treaty study
required under the provision is due
no later than June 30, 2005. The
transfer pricing study required
under the provision is due no later
than June 30, 2005. Theinversions
study required under the provision
is due no later than Decenber 31,

No provision.
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Present Law

House Bill

Senate Amendment

For example, treaties often reduce
or eliminate withholding taxes
imposed by atreaty country on
certain types of income (e.g.,
dividends, interest and royalties)
paid to residents of the other treaty
country.

2005.

B. Tax Shdter Provisions

1. Provisionsrelating to
reportable transactions and tax
shelters

(a) Penalty for failing to disclose
reportabletransaction (sec. 611
of House bill and sec. 402 of the
Senate amendment)

Although Treasury regulations
require a taxpayer to disclose with
its tax return certain information
with respect to each “reportable
transaction” in which the taxpayer
participates, there is no specific
penalty for failing to disclose a
reportable transaction.

Creates a new $50,000 penalty
($10,000 in the case of a natural
person) for any person who failsto
disclose a reportabl e transaction.
The amount is increased to
$200,000 ($100,000 in the case of
anatural person) if thefailureis
with respect to alisted transaction.

The penalty with respect to a
transaction (other than alisted
transaction) can be waived by the
Commissioner if the waiver would
promote compliance and effective
tax administration.

Effective date.—Returns and
statements the due date for which
is after the date of enactment.

Same as the House hill, except the
penalty amounts are: (1) $50,000
penalty for any person who failsto
disclose areportabl e transaction;
(2) $100,000 if the failure iswith
respect to alisted transaction; and
(3) doubled for large entities and
high net worth individuals.

Penalty waiver is same as House
bill, except imposes additional
conditions, including limited
delegation of waiver authority by
the Commissioner.

Also requires a publicly traded
entity that isrequired to pay a
penalty for failing to disclose a
listed transaction to disclose the
imposition of the penalty in reports
to the SEC. Also requiresthe
Secretary to make public the name
of any person required to pay such
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penalty and the amount of such
penalty.

(b) Accuracy-related penalty for
listed transactions and other
reportable transactions having a
significant tax avoidance purpose
(sec. 612 of the House bill and
sec. 403 of the Senate
amendment)

In general, a 20-percent accuracy-
related penalty appliesto the
portion of any underpayment that is
attributable to (1) negligence, (2)
any substantial understatement of
income tax, (3) any substantial
valuation misstatement, (4) any
substantial overstatement of
pension liabilities, or (5) any
substantial estate or gift tax
valuation understatement.

Except in the case of tax shelters
(as defined), the penalty is not
applicable if substantial authority
for the tax treatment exists or if the
tax treatment is disclosed and
reasonable basis for such treatment
exists. In the case of non-corporate
tax shelters, the penalty is not
applicable if substantial authority
for the tax treatment exists and the
taxpayer reasonably believed that
such treatment was more likely
than not proper.

Provides a new accuracy-related
penalty that appliesto listed
transactions and reportable
transactions with a significant tax
avoidance purpose (“reportable
avoidance transactions’). The
penalty rate and defenses available
to avoid the penalty vary
depending on whether the
transaction was adequately
disclosed. The present-law penalty
does not apply to the extent the
new penalty applies.

Repedls the exception from the
present-law penalty for non
corporate tax shelters.

Effective date.—Taxable years
ending after the date of enactment.

Same as the House hill, except al'so
repeals the special rulesfor tax
shelters.

Also provides special rules that
[imit the assertion and compromise
of the penalty.

Also requires a publicly traded
entity that isrequired to pay a
penalty for an understatement of
tax with respect to certain
undisclosed tax avoidance
transactions to disclose the
imposition of the penalty in reports
to the SEC. Also requiresthe
Secretary to make public the name
of any person required to pay such
penalty and the amount of such
penalty.
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(c) Tax shelter exception to With respect to tax advice, the Expands the exception for Same as the House bill.
confidentiality privilegesrelating | same common law protectionsof | corporate tax sheltersto all tax
to taxpayer communications confidentiality that apply to a shelters, whether entered into by
(sec. 613 of the House bill and communication between ataxpayer | corporations, individuals,
sec. 406 of the Senate and an attorney also apply to a partnerships, tax-exempt entities,
amendment) communication between ataxpayer | or any other entity.
and a Federally authorized tax
practitioner, except for Effective date..Communications
communications regarding made on or after the date of
corporate tax shelters. enactment.
(d) Statuteof limitations for Taxes generally must be assessed | Extends the statute of limitations | Same as the House hill.

taxable yearsfor which required
listed transactions not reported
(sec. 614 of the House bill and
sec. 416 of the Senate
amendment)

within three years after the date a
return isfiled. If there hasbeen a
substantial omission of items of
gross income that totals more than
25 percent of the amount of gross
income shown on the return, the
period during which an assessment
must be made is extended to six
years. Tax may be assessed at any
timeif the taxpayer filesafalse or
frauduent return with the intent to
evade tax or if the taxpayer does
not file atax return at all.

with respect to alisted transaction

if ataxpayer failsto include with a
tax return any required information
with respect to the transaction. The
statute of limitations with respect
to such atransaction will not expire
before the date which is one year
after the earlier of (1) the date on
which the Treasury Secretary is
furnished the required information,
or (2) the date that a material
advisor satisfiesthe list

mai ntenance requirements with
respect to arequest by the
Secretary.

Effective date.—Taxable years with
respect to which the period for
assessing a deficiency did not
expire before the date of
enactment.
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(e) Disclosure of reportable
transactions (secs. 615 and 616 of
the House bill and secs. 407 and
408 of the Senate amendment)

An organizer of atax shelter is
required to register the shelter with
the Treasury Secretary not later
than the day on which the shelter is
first offered for sale.

The pendlty for failing to timely
register atax shelter generaly is
the greater of one percent of the
aggregate amount invested in the
shelter or $500. However, if the
tax shelter involves an arrangement
offered to a corporation under
conditions of confidentiality, the
penalty generaly isthe greater of
$10,000 or 50 percent of the fees
payable to any promoter with
respect to offerings prior to the
date of late registration.

Repeals the rules with respect to
registration of tax shelters and,
instead, requires each material
advisor with respect to any
reportable transaction to timely file
an information return with the
Secretary. Also repedlsthe penalty
for failure to register tax shelters
and, instead, imposes a penalty on
any material advisor who failsto
file an information return with
respect to a reportable transaction.

Effective date.—The provision
requiring disclosure of reportable
transactions by material advisors
applies to transactions with respect
to which material aid, assistance or
adviceis provided after the date of
enactment.

The provision imposing a penalty
for failing to disclose reportable
transactions applies to returns the
due date for which is after the date
of enactment.

Same as the House bill, except
defines material advisers more
broadly to include insurers of
reportable transactions.
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(f) Investor listsand modification
of penalty for failureto maintain
lists of investors (secs. 615 and
617 of the House bill and secs.
407 and 409 of the Senate
amendment)

Any organizer or seller of a
potentially abusive tax shelter must
maintain alist identifying each
person who was sold an interest in
any such tax shelter with respect to
which registration was required.
The penalty for failing to maintain
arequired list is $50 for each name
omitted from the list (with a
maximum penalty of $100,000 per
year).

Modifies the penalty for failing to
maintain the required list by
making it atime-sensitive penalty.
Thus, a material advisor who is
required to maintain an investor list
and who failsto make the list
available upon written request by
the Secretary within 20 business
days after the request will be
subject to a$10,000 per day
penalty.

Effective date.—Requests made
after the date of enactment.

Same as the House bill, except
defines material advisers more
broadly to include insurers of
reportable transactions.

Also clarifies that the identity of
any person on an investor list is not
privileged, effective asif included
in the Deficit Reduction Act of
1984.

(g) Penalty on promoters of tax
shelters (sec. 618 of the House
bill and sec. 415 of the Senate
amendment)

In general, a$1,000 penalty is
imposed on any person who
organizes, assistsin the
organization of, or participatesin
the sale of an interest in any entity
or plan or arrangement, if in
connection with such activity the
person knowingly makes or
furnishes afalse or fraudulent
statement or a gross valuation
overstatement regarding the
securing of any tax benefit by
reason of holding an interest in the
entity or participating in the plan or
arrangement.

Modifies the penalty amount to
equal 50 percent of the gross
income derived by the person from
the activity for which the penalty is
imposed. The enhanced penalty
does not apply to a gross valuation
overstatement.

Effective date.—Activities after the
date of enactment.

Same as the House hill, except (1)
modifies the penalty amount to
egual 100 percent of the gross
income derived by the person from
the activity for which the penalty is
imposed, (2) calculates the penalty
with respect to each instance of
such activity, each instancein
which income was derived by the
person subject to the penalty, and
each person who participated in
such activity, (3) imposes joint and
several liability upon all persons
subject to the penalty for such
activity, and (4) provides that the
payment of such penalty or any
amount to settle or avoid the
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imposition of such penalty is not
deductible.

(h) Penalty for aiding and Imposes a penalty on personswho | No provision. Modifies the calculation of the

abetting the under statement of
tax liability (sec. 419 of the
Senate amendment)

aid, assist in, procure, or advise
with respect to the preparation or
presentation of any portion of a
return or other document if the
person (1) knows or has reason to
believe that the return or other
document will beused in
connection with any material
matter arising under the tax laws,
and (2) knows that such portion
would result in an understatement
of the tax liability of another
person. The amount of the penalty
is $1,000 ($10,000 if the other
person is a corporation) with
respect to each such document, up
to one penalty per other person per
taxable period.

penalty to apply to each instance of
aid, assistance, procurement, or
advice (in addition to each
document), with no limitation on
the number of penalties per other
person per taxable period, except
that the amount of the penalty
cannot exceed 100 percent of the
gross income derived from such
aid, assistance, procurement, or
advice.

Also imposes joint and severa
liability upon al persons subject to
the penalty for such activity, and
provides that the payment of such
penalty or any amount to settle or
avoid the imposition of such
penalty is not deductible.

Effective date.—Activities after the
date of enactment.

15




Provision

Present Law

House Bill

Senate Amendment

2. Modifications of substantial
under statement penalty for
nonreportable transactions
(sec. 619 of the House bill and
sec. 405 of the Senate
amendment)

An accuracy-related penalty equal
to 20 percent appliesto any
substantial understatement of tax.

Modifies the definition of
“substantial” for corporate
taxpayers so that a corporate
taxpayer has a substantial
understatement if the amount of the
understatement for the taxable year
exceeds the lesser of: (1) 10
percent of the tax required to be
shown on the return for the taxable
year (or, if greater, $10,000); or (2)
$10 million.

Effective date.—Taxable years
beginning after date of enactment.

Same as the House bill, except
also: (1) elevates the standard that
ataxpayer must satisfy in order to
reduce the amount of an
understatement for undisclosed
items; and (2) authorizes (but does
not require) the Secretary to
publish alist of positions for which
it believes there is not substantial
authority or reasonable belief that
the tax treatment is more likely
than not the proper treatment.

3. Madification of actionsto
enjoin certain conduct related to
tax sheltersand reportable
transactions (sec. 620 of the
House bill and sec. 410 of the
Senate amendment)

The Secretary may commence civil
actions to enjoin any person from
promoting abusive tax shelters or
aiding or abetting the
understatement of tax liability.

Expands present-law authority so
that injunctions also may be sought
with respect to the requirements
relating to the reporting of
reportable transactions and the
keeping of lists of investors by
material advisors.

Effective date.—Day after the date
of enactment.

Same as the House hill, except aso
allows injunctions to be sought
with respect to violations of
Circular 230.

4. Penalty on failuretoreport
foreign financial accounts
(sec. 621 of the House bill and
sec. 412 of the Senate
amendment)

Thereisacivil penalty for persons
who willfully fail to keep records
and file reports when that person
makes a transacti on or maintains an
account with aforeign financial
entity. In addition, any person who
willfully violates this reporting

Adds an additional civil penalty of
up to $5,000 that may be imposed
on any person who violatesthis
reporting requirement (without
regard to willfulness).

Same as House hill, except: (1) the
maximum additional civil penalty
for non-willful act is up to $10,000;
and (2) also increases the
maximum present-law penalty for
willful behavior to the greater of
$100,000 or 50 percent of the
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requirement is subject to acrimina
penalty.

Effective date.—Failures to report
occurring after the date of
enactment.

amount of the transaction or
account.

5. Regulation of individuals
practicing before the Department
of the Treasury (sec. 622 of the
House bill and sec. 414 of the
Senate amendment)

The Treasury Secretary is
authorized to regulate the practice
of representatives of persons before
the Treasury Department. The
Secretary also is authorized to
suspend or disbar from practice
before the Department a
representative who is incompetent,
disreputable, violates the rules
regul ating practice before the
Department, or willfully and
knowingly misleads or threatens
the person being represented.

Makes two modifications to
expand these sanctions: (1)
expressly permits censure as a
sanction and (2) permits the
imposition of amonetary penalty
as a sanction.

Effective date.—Actions taken after
the date of enactment.

Same as the House hill, except for
technical drafting differences.

6. Treatment of stripped interests
in bond and preferred stock
funds, etc. (sec. 631 of the House
bill and sec. 461 of the Senate
amendment)

Special rules are provided with
respect to debt instrumentsin
which there has been a separation
in ownership between the
underlying debt instrument and any
interest coupon that has not yet
become payable. Similar rules
apply to preferred stock in which
there has been a separationin
ownership between such stock and
any dividend on such stock that has
not become payable.

Authorizes the Treasury
Department to promulgate
regulations that, in appropriate
cases, apply rules that are similar to
the present-law rules for stripped
bonds and stripped preferred stock
to direct or indirect interestsin an
entity or account substantially all
of the assets of which consist of
bonds, preferred stock, or any
combination thereof.

Effective date.—Purchases and
dispositions occurring after the
date of enactment.

Same as the House hill.
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7. Minimum holding period for
foreign tax credit on withholding
taxes on income other than
dividends (sec. 632 of the House
bill and sec. 456 of the Senate
amendment)

In general, U.S. persons may credit
foreign taxes against U.S. tax on
foreign-source income. The
amount of foreign tax credits that
may be claimed in ayear is subject
to alimitation that prevents
taxpayers from using foreign tax
credits to offset U.S. tax on U.S.--
source income. Separate
limitations are applied to specific
categories of income.

Present law generally deniesa U.S.
shareholder (other than a securities
dealer) the foreign tax credits
normally available with respect to a
dividend from a corporation or a
RIC if the shareholder has not held
the stock for more than 15 days
(within a 30-day testing period) in
the case of common stock or more
than 45 days (within a 90-day
testing period) in the case of
preferred stock. If ataxpayer is
denied foreign tax credits because
the applicable holding period is not
satisfied, the taxpayer is entitled to
a deduction for the foreign taxes
for which the credit is disallowed.

Expands the present-law
disallowance of foreign tax credits
to include credits for gross-basis
foreign withholding taxes with
respect to any item of income or
gain from property if the taxpayer
who receives the income or gain
has not held the property for more
than 15 days (within a 30-day
testing period), exclusive of foreign
tax credits that are subject to the
present-law disallowance with
respect to dividends. Rules similar
to the present-law disallowance for
foreign tax credits with respect to
dividends apply to foreign tax
credits that are subject to the
provision. In addition, the
Treasury Department is authorized
to issue regulations providing that
the provision does not apply in
appropriate cases.

Effective date.—Amounts paid or
accrued more than 30 days after the
date of enactment.

Same as the House hill.
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8. Partnership basis adjustments
(sec. 633 of theHouse bill and
sec. 469 of the Senate
amendment)

If a partnership elects under section
754, adjustments to the basis of
partnership property are made
following atransfer of a
partnership interest and following a
distribution of partnership
property. If apartner contributes
property to the partnership, any
items of partnership income, gain,
loss and deduction with respect to
the contributed property are
allocated among partnersto take
into account any built-in gain or
loss at the time of the contribution.

Partnership basis adjustments are
required (not elective) for atransfer
of a partnership interest when there
iIsasubstantial built-inlossin
partnership property (basis exceeds
value by more than $250,000). For
transfers of interestsin an electing
investment partnership, a partner-
level loss limitation appliesin lieu
of partnership basis adjustments.

Partnership basis adjustments are
required for a distribution of
property when there is a substantial
basis reduction in partnership
property (adownward adjustment
of more than $250,000).

A built-in loss on contributed
property may be taken into account
only by the contributing partner
and not by any other partner,
including a partner purchasing the
partnership interest from the
contributing partner.

Effective date.—Transfers,
distributions and contributions after
the date of enactment.

Partnership basis adjustments are
required (not elective) in the event
of a partnership distribution or a
transfer of a partnership interest,
except that the partnership basis
adjustments remain elective in the
case of the transfer of a partnership
interest by reason of the partner's
death. The special rule of section
732(d) (relating to determining a
partner's basisin later-distributed
property) is repealed.

Effective date.—Generally transfers
and distributions after the date of
enactment.
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9. Noreduction of basisunder
section 734 in stock held by
partner ship in cor porate partner
(sec. 634 of the House bill and
sec. 432 of the Senate
amendment)

If a partnership elects under section
754, adjustments to the basis of
partnership property are made
following atransfer of a
partnership interest and following a
distribution of partnership
property. The allocation of the
increase or decrease in the basis of
partnership property generaly is
made so as to reduce the difference
between the value and the basis of
the property.

A partnership is precluded from
decreasing the basis of corporate
stock of apartner or arelated
person, in applying the basis
allocation rulesfollowing a
distribution in liquidation of a
partner'sinterest. Any decrease
that would have been alocated to
the stock is allocated to other
partnership property, or, if the
decrease exceeds the basis of that
property, then gain is recognized
by the partnership in the amount of
the excess.

Effective date.—Distributions after
the date of enactment.

Same as the House hill, except for
the effective date.

Effective date.—Distributions after
February 13, 2003.

10. Repeal of special rulesfor
FASITs (sec. 635 of the House
bill and sec. 433 of the Senate
amendment)

Financial asset securitization
investment trusts (FASITs).—A
FASIT isanontaxable entity
intended to facilitate the
securitization of debt obligations
such as credit card receivables,
home equity loans, and auto loans.

Real estate mortgage investment
conduits (REMICs).—A REMIC is
a self-liquidating, non-taxable
entity that holds a fixed pool of
mortgages and issues multiple
classes of investor interests. In

FASITs—Repeals the special rules
for FASITs, with atransition
period for existing FASITs,
pursuant to which the repeal of the
FASIT rules would not apply to
any FASIT in existence on the date
of enactment to the extent that
regular interests issued by the
FASIT prior to such date continue
to remain outstanding in
accordance with their original
terms.

Same as the House hill, except for
the effective date.
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order to qualify asaREMIC,
substantially al of the assets of the
entity must consist of qualified
mortgages and permitted
investments as of the close of the
third month beginning after the
startup day of the entity.

REMICs.—Modifies the definitions
of REMIC regular interests,
qualified mortgages, and permitted
Investments so that reverse
mortgage loans and government-
originated loan pools can be
transferred to, or purchased by, a
REMIC.

Effective date.—After February 13,
2003, except as provided by the
transition period for existing
FASITs.

Effective date.—After December 31,
2004, except as provided by the
transition period for existing
FASITs.

11. Limitation on transfer or
importation of built-in losses
(sec. 636 of the House bill and
sec. 431 of the Senate
amendment)

Generally, nogain or lossis
recognized when one or more
persons transfer property to a
corporation in exchange for stock
and immediately after the exchange
such person or persons control the
corporation. The transferor’s basis
in the stock of the controlled
corporation is the same as the basis
of the property contributed to the
controlled corporation, increased
by the amount of any gain (or
dividend) recognized by the
transferor on the exchange, and
reduced by the amount of any
money or property received, and by
the amount of any loss recognized
by the transferor.

Providesthat if aresidual interest
inaREMIC is contributed to a
corporation and the transferee
corporation’s adjusted basisin the
REMIC residual interest exceeds
the fair market value of the REMIC
residual interest immediately after
the contribution, the transferee
corporation’s adjusted basisin the
REMIC residual interest islimited
to the fair market value of the
REMIC residual interest
immediately after the contribution,
regardless of whether the fair
market value of the REMIC
residual interest is less than, equal
to, or greater than zero.

mportation of built-in losses.—
Providesthat if anet built-inlossis
imported into the U.S in atax-free
organization, reorganization or
liquidation from persons not
subject to U.S. tax, the basis of
each property so transferred isits
fair market value.

Limitation on transfer of built-in-
losses in section 351 transactions.—
Provides that if the aggregate
adjusted bases of property
contributed by atransferor (or by a
control group of which the
transferor isamember) to a
corporation exceed the aggregate
fair market value of the property
transferred in atax-free
incorporation, the transferee’s
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The basis of property received by a
corporation, whether from
domestic or foreign transferors, in
atax-free incorporation,
reorganization, or liquidation of a
subsidiary corporation is the same
as the adjusted basis in the hands of
the transferor, adjusted for any gain
recognized by the transferor.

Effective date.—Transactions after
date of enactment.

aggregate bases of the property is
limited to the aggregate fair market
value of the transferred property.
In the case of atransfer after which
the transferor owns at least 80
percent of the vote and value of the
stock of the transferee corporation,
any required basis reduction is
made to the stock received by the
transferor and not to the assets
transferred.

Effective date.—Transactions after
December 31, 2003.

12. Clarification of banking
businessfor purposes of

deter mining investment of
earningsin U.S. property
(sec. 637 of the House bill and
sec. 451 of the Senate
amendment)

U.S. 10-percent shareholders of a
CFC generally are subject to U.S.
tax currently on their pro rata
shares of the CFC’ s earnings that
have not previously been taxed in
the United States, to the extent
such earnings are invested by the
CFC in certain U.S. property,
including tangible property located
in the United States, stock of aU.S.
corporation, an obligation of aU.S.
person, and certain intangible
assets (e.g., patents or copyrights,
inventions, models or designs,
secret formulae or processes or
similar property rights acquired or
developed by the CFC for usein
the United States). Specified
exceptions from the definition of

Limits the exception from the
definition of U.S. property for
deposits with persons carrying on
the banking business to deposits
with persons at |east 80 percent of
the grossincome of whichis
derived in the active conduct of a
banking business from unrelated
persons. For purposes of this
provision, the deposit recipient and
persons related to the deposit
recipient are treated as one person
in applying the 80-percent test.

Effective date.—Date of enactment.

Similar to House bill, except limits
the exception to deposits with
“financial services providers,”
defined as persons (and related
parties) at least 80 percent of the
income of which is specified
financial servicesincome derived
from unrelated persons.
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U.S. property are provided for,
including (among other things)
deposits with persons carrying on
the banking business. With regard
to the exception for deposits with
persons carrying on the banking
business, an appeal s court recently
concluded that a U.S. subsidiary of
aU.S. shareholder was “carrying
on the banking business’ even
though its operations were limited
to the administration of the private
label credit card program of the
U.S. shareholder. Therefore, the
court held that a CFC of the U.S.
shareholder could make deposits
with the subsidiary (e.g., through
the purchase of certificates of
deposit) under this exception, and
avoid taxation of the deposits as an
investment in U.S. property.

13. Alternative tax for certain
small insurance companies and
modification of exemption from
tax (sec. 638 of the House bill and
sec. 493 of the Senate
amendment)

A property and casualty insurance
company may elect to be taxed
only on taxable investment income
if its net written premiums or direct
written premiums (whichever is
greater) do not exceed $1.2 million.
A property and casualty insurer is
eligible for tax-exempt statusif its
gross receipts do not exceed
$600,000, and premiums received

The $1.2 million ceiling on net
written premiums or direct written
premiums for purposes of the
election to be taxed only on taxable
investment income isincreased to
$1.89 million, and isindexed after
2004.

Generally, the same as the House
bill, except that the $1.89 million
ceiling isindexed after 2005; in
addition, the 50-percent-of-gross-
receiptstest for tax-exempt status
isincreased to 60 percent.
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for the taxable year are greater than
50 percent of its gross receipts.

Effective date.—Taxable years

beginning after December 31,
2003.

Effective date.—Taxable years
beginning after December 31,
2004, with transition rule for
companiesin receivership or
liquidation.

14. Denial of deduction for
interest on under payments
attributable to nondisclosed tax
avoidance transactions

(sec. 639 of the House bill and
sec. 417 of the Senate
amendment)

Corporations generally may deduct
interest paid or accrued within a
taxable year on indebtedness,
including interest on indebtedness
to the Federal government
attributable to an underpayment of
tax.

Disallows any deduction for
interest paid or accrued within a
taxable year on any portion of an
underpayment of tax that is
attributable to an understatement
arising from: (1) an undisclosed
reportable avoidance transaction;
or (2) an undisclosed listed
transaction.

Effective date.—Underpayments
attributabl e to transactions entered
into in taxable years beginning
after the date of enactment.

Same as the House hill, except aso
disallows any deduction for interest
paid or accrued within ataxable
year on any portion of an
underpayment of tax that is
attributable to an understatement
arising from a transaction that lacks
economic substance.

15. Clarification of rulesfor
payment of estimated tax for
certain deemed asset sales
(sec. 640 of the House bill and
sec. 481 of the Senate
amendment)

Section 338(a)(1) allows a buyer
corporation to elect unilaterally to
treat a qualified stock purchase of a
target corporation as an asset
purchase. Wherethetargetisa
subsidiary in an affiliated group,
section 338(h)(10) allows the buyer
and seller corporation to elect
jointly to treat a stock sale of the
target as an asset sale.

Clarifies section 338(h)(13) to
provide that the exception for
estimated tax purposes does not
apply with respect to aqualified
stock purchase for which an
election is made under section
338(h)(10).

Effective date.—Transactions that
occur after the date of enactment.

Same as the House hill.
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Section 338(h)(13) provides that
for purposes of estimated tax
penalties, tax attributable to a
deemed asset sale under section
338(a)(1) shall not be taken into
account.

16. Exclusion of like-kind A taxpayer may exclude up to Provides that the exclusion for gain | Same as the House bill.
exchange property from $250,000 ($500,000 if married on the s