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INTRODUCTION

The Senate Committee on Finance has scheduled a markup of the American Recovery
and Reinvestment Tax Act of 2009. This document,' prepared by the staff of the Joint
Committee on Taxation, provides a description of the Chairman’s Mark.

" This document may be cited as follows: Joint Committee on Taxation, “Description of the
American Recovery and Reinvestment Tax Act of 2009,” January 23, 2009, (JCX-10-09). This document
can also be found on our website at www.jct.gov.



I. TAXRELIEF FOR INDIVIDUALS AND FAMILIES
1. Making work pay credit
Present Law

Earned income tax credit

Low- and moderate-income workers may be eligible for the refundable earned income tax
credit (“EITC”). Eligibility for the EITC is based on earned income, adjusted gross income,
investment income, filing status, and immigration and work status in the United States. The
amount of the EITC is based on the presence and number of qualifying children in the worker’s
family, as well as on adjusted gross income and earned income.

The EITC generally equals a specified percentage of earned income” up to a maximum
dollar amount. The maximum amount applies over a certain income range and then diminishes
to zero over a specified phaseout range. For taxpayers with earned income (or adjusted gross
income (AGI), if greater) in excess of the beginning of the phaseout range, the maximum EITC
amount is reduced by the phaseout rate multiplied by the amount of earned income (or AGI, if
greater) in excess of the beginning of the phaseout range. For taxpayers with earned income (or
AGI, if greater) in excess of the end of the phaseout range, no credit is allowed.

The EITC is a refundable credit, meaning that if the amount of the credit exceeds the
taxpayer’s Federal income tax liability, the excess is payable to the taxpayer as a direct transfer
payment. Under an advance payment system, eligible taxpayers may elect to receive the credit
in their paychecks, rather than waiting to claim a refund on their tax return filed by April 15 of
the following year.

Child credit

An individual may claim a tax credit for each qualifying child under the age of 17. The
amount of the credit per child is $1,000 through 2010, and $500 thereafter. A child who is not a
citizen, national, or resident of the United States cannot be a qualifying child.

The credit is phased out for individuals with income over certain threshold amounts.
Specifically, the otherwise allowable child tax credit is reduced by $50 for each $1,000 (or
fraction thereof) of modified adjusted gross income over $75,000 for single individuals or heads
of households, $110,000 for married individuals filing joint returns, and $55,000 for married
individuals filing separate returns. For purposes of this limitation, modified adjusted gross
income includes certain otherwise excludable income earned by U.S. citizens or residents living
abroad or in certain U.S. territories.

? Earned income is defined as (1) wages, salaries, tips, and other employee compensation, but
only if such amounts are includible in gross income, plus (2) the amount of the individual’s net self-
employment earnings.



The credit is allowable against the regular tax and the alternative minimum tax. To the
extent the child credit exceeds the taxpayer’s tax liability, the taxpayer is eligible for a
refundable credit (the additional child tax credit) equal to 15 percent of earned income in excess
of a threshold dollar amount (the “earned income” formula). The threshold dollar amount is
$12,550 (for 2009), and is indexed for inflation.

Families with three or more children may determine the additional child tax credit using
the “alternative formula,” if this results in a larger credit than determined under the earned
income formula. Under the alternative formula, the additional child tax credit equals the amount
by which the taxpayer’s social security taxes exceed the taxpayer’s earned income tax credit.

Earned income is defined as the sum of wages, salaries, tips, and other taxable employee
compensation plus net self-employment earnings. Unlike the EITC, which also includes the
preceding items in its definition of earned income, the additional child tax credit is based only on
earned income to the extent it is included in computing taxable income. For example, some
ministers’ parsonage allowances are considered self-employment income, and thus are
considered earned income for purposes of computing the EITC, but the allowances are excluded
from gross income for individual income tax purposes, and thus are not considered earned
income for purposes of the additional child tax credit since the income is not included in taxable
income.

Description of Proposal

In general

The proposal provides eligible individuals a refundable income tax credit for two years
(taxable years beginning in 2009 and 2010).

The credit is the lesser of (1) 6.2 percent of an individual’s earned income or (2) $500
($1,000 in the case of a joint return). For these purposes, the earned income definition is the
same as for the earned income tax credit with two modifications. First, earned income for these
purposes does not include net earnings from self-employment which are not taken into account in
computing taxable income. Second, earned income for these purposes includes combat pay
excluded from gross income under section 112.°

The credit is phased out at a rate of four percent of the eligible individual’s modified
adjusted gross income above $75,000 ($150,000 in the case of a joint return). For these purposes
an eligible individual’s modified adjusted gross income is the eligible individual’s adjusted gross
income increased by any amount excluded from gross income under sections 911, 931, or 933.
An eligible individual means any individual other than: (1) a nonresident alien; (2) an individual
with respect to whom another individual may claim a dependency deduction for a taxable year
beginning in a calendar year in which the eligible individual’s taxable year begins; and (3) an
estate or trust.

3 Unless otherwise stated, all section references are to the Internal Revenue Code of 1986, as
amended (the “Code”).



The otherwise allowable credit allowed under the proposal shall be reduced by the
amount of any payment received by the taxpayer pursuant to the proposals of the bill providing
special payments under the Department of Veterans’ Affairs Administration and the Social
Security Administration.

Treatment of the U.S. possessions

Mirror code possessions4

The U.S. Treasury will make two payments (for 2009 and 2010, respectively) to each
mirror code possession in an amount equal to the aggregate amount of the credits allowable by
reason of the proposal to that possession’s residents against its income tax. This amount will be
determined by the Treasury Secretary based on information provided by the government of the
respective possession. For purposes of this payment, a possession is a mirror code possession if
the income tax liability of residents of the possession under that possession’s income tax system
is determined by reference to the U.S. income tax laws as if the possession were the United
States.

. . 5
Non-mirror code possessions

To each possession that does not have a mirror code tax system, the U.S. Treasury will
make two payments (for 2009 and 2010, respectively) in an amount estimated by the Secretary as
being equal to the aggregate credits that would have been allowed to residents of that possession
if a mirror code tax system had been in effect in that possession. Accordingly, the amount of
each payment to a non-mirror Code possession will be an estimate of the aggregate amount of
the credits that would be allowed to the possession’s residents if the credit provided by the
proposal to U.S. residents were provided by the possession to its residents. This payment will
not be made to any U.S. possession unless that possession has a plan that has been approved by
the Secretary under which the possession will promptly distribute the payment to its residents.

General rules

No credit against U.S. income taxes is permitted under the proposal for any person to
whom a credit is allowed against possession income taxes as a result of the proposal (for
example, under that possession’s mirror income tax). Similarly, no credit against U.S. income
taxes is permitted for any person who is eligible for a payment under a non-mirror code
possession’s plan for distributing to its residents the payment described above from the U.S.
Treasury.

* Possessions with mirror code tax systems are the United States Virgin Islands, Guam, and the
Commonwealth of the Northern Mariana Islands.

> Possessions that do not have mirror code tax systems are Puerto Rico and American Samoa.



For purposes of the payments to the possessions, the Commonwealth of Puerto Rico and
the Commonwealth of the Northern Mariana Islands are considered possessions of the United
States.

For purposes of the rule permitting the Treasury Secretary to disburse appropriated
amounts for refunds due from certain credit proposals of the Internal Revenue Code of 1986, the
payments required to be made to possessions under the proposal are treated in the same manner
as a refund due from the credit allowed under the proposal.

Federal programs or Federally-assisted programs

Any credit or refund allowed or made to an individual under this proposal (including to
any resident of a U.S. possession) is not taken into account as income and shall not be taken into
account as resources for the month of receipt and the following two months for purposes of
determining eligibility of such individual or any other individual for benefits or assistance, or the
amount or extent of benefits or assistance, under any Federal program or under any State or local
program financed in whole or in part with Federal funds.

Income tax withholding

It is anticipated that taxpayers’ reduced tax liability under the proposal shall be
expeditiously implemented through revised income tax withholding schedules produced by the
Internal Revenue Service. These revised income tax withholding schedules should be designed
to reduce taxpayers’ income tax withheld for each remaining pay period in the remainder of 2009
so that the full benefit of the proposal is reflected in the income tax withholding schedules during
the balance of 2009.

Effective Date

The proposal applies to taxable years beginning after December 31, 2008.
2. Temporary increase in the earned income tax credit
Present Law
Overview

Low- and moderate-income workers may be eligible for the refundable earned income tax
credit (EITC). Eligibility for the EITC is based on earned income, adjusted gross income,
investment income, filing status, and immigration and work status in the United States. The
amount of the EITC is based on the presence and number of qualifying children in the worker’s
family, as well as on adjusted gross income and earned income.



The EITC generally equals a specified percentage of earned income® up to a maximum
dollar amount. The maximum amount applies over a certain income range and then diminishes
to zero over a specified phaseout range. For taxpayers with earned income (or adjusted gross
income (AGI), if greater) in excess of the beginning of the phaseout range, the maximum EITC
amount is reduced by the phaseout rate multiplied by the amount of earned income (or AGI, if
greater) in excess of the beginning of the phaseout range. For taxpayers with earned income (or
AGI, if greater) in excess of the end of the phaseout range, no credit is allowed.

An individual is not eligible for the EITC if the aggregate amount of disqualified income
of the taxpayer for the taxable year exceeds $3,100 (for 2009). This threshold is indexed for
inflation. Disqualified income is the sum of: (1) interest (taxable and tax exempt); (2) dividends;
(3) net rent and royalty income (if greater than zero); (4) capital gains net income; and (5) net
passive income (if greater than zero) that is not self-employment income.

The EITC is a refundable credit, meaning that if the amount of the credit exceeds the
taxpayer’s Federal income tax liability, the excess is payable to the taxpayer as a direct transfer
payment. Under an advance payment system, eligible taxpayers may elect to receive the credit
in their paychecks, rather than waiting to claim a refund on their tax return filed by April 15 of
the following year.

Filing status

An unmarried individual may claim the EITC if he or she files as a single filer or as a
head of household. Married individuals generally may not claim the EITC unless they file
jointly. An exception to the joint return filing requirement applies to certain spouses who are
separated. Under this exception, a married taxpayer who is separated from his or her spouse for
the last six months of the taxable year shall not be considered as married (and, accordingly, may
file a return as head of household and claim the EITC), provided that the taxpayer maintains a
household that constitutes the principal place of abode for a dependent child (including a son,
stepson, daughter, stepdaughter, adopted child, or a foster child) for over half the taxable year,’
and pays over half the cost of maintaining the household in which he or she resides with the child
during the year.

Presence of qualifying children and amount of the earned income credit

Three separate credit schedules apply: one schedule for taxpayers with no qualifying
children, one schedule for taxpayers with one qualifying child, and one schedule for taxpayers
with more than one qualifying child.®

% Earned income is defined as (1) wages, salaries, tips, and other employee compensation, but
only if such amounts are includible in gross income, plus (2) the amount of the individual’s net self-
employment earnings.

7 A foster child must reside with the taxpayer for the entire taxable year.

¥ All income thresholds are indexed for inflation annually.



Taxpayers with no qualifying children may claim a credit if they are over age 24 and
below age 65. The credit is 7.65 percent of earnings up to $5,970, resulting in a maximum credit
of $457, for 2009. The maximum is available for those with incomes between $5,970 and
$7,470 ($10,590 if married filing jointly). The credit begins to phase down at a rate of 7.65
percent of earnings above $7,470 ($10,590 if married filing jointly) resulting in a $0 credit at
$13,440 of earnings ($16,560 if married filing jointly).

Taxpayers with one qualifying child may claim a credit in 2009 of 34 percent of their
earnings up to $8,950, resulting in a maximum credit of $3,043. The maximum credit is
available for those with earnings between $8,950 and $16,420 ($19,540 if married filing jointly).
The credit begins to phase down at a rate of 15.98 percent of earnings above $16,420 ($19,540 if
married filing jointly). The credit is phased down to $0 at $35,463 of earnings ($38,583 if
married filing jointly).

Taxpayers with more than one qualifying child may claim a credit in 2009 of 40 percent
of earnings up to $12,570, resulting in a maximum credit of $5,028. The maximum credit is
available for those with earnings between $12,570 and $16,420 ($19,540 if married filing
jointly). The credit begins to phase down at a rate of 21.06 percent of earnings above $16,420
($19,540 if married filing jointly). The credit is phased down to $0 at $40,295 of earnings
($43,415 if married filing jointly).

If more than one taxpayer lives with a qualifying child, only one of these taxpayers may
claim the child for purposes of the EITC. If multiple eligible taxpayers actually claim the same
qualifying child, then a tiebreaker rule determines which taxpayer is entitled to the EITC with
respect to the qualifying child. Any eligible taxpayer with at least one qualifying child who does
not claim the EITC with respect to qualifying children due to failure to meet certain
identification requirements with respect to such children (i.e., providing the name, age and
taxpayer identification number of each of such children) may not claim the EITC for taxpayers
without qualifying children.

Description of Proposal

Three or more qualifying children

The proposal increases the EITC credit percentage for three or more qualifying children
to 45 percent for 2009 and 2010. For example, taxpayers with three or more qualifying children
may claim a credit in 2009 of 45 percent of earnings up to $12,570,” resulting in a maximum
credit of $5,656.50.

? All income thresholds are indexed for inflation annually.



Provide additional marriage penalty relief through higher threshold phase-out amounts for
married couples filing joint returns

The proposal increases the threshold phase-out amounts for married couples filing joint
returns to $5,000'° above the threshold phase-out amounts for singles, surviving spouses, and
heads of households) for 2009 and 2010. For example, in 2009 the maximum credit of $3,043
for one qualifying child is available for those with earnings between $8,950 and $16,420
($21,420 if married filing jointly). The credit begins to phase down at a rate of 15.98 percent of
earnings above $16,420 ($21,420 if married filing jointly). The credit is phased down to $0 at
$35,463 of earnings ($40,463 if married filing jointly).

Effective Date

The proposal is effective for taxable years beginning after December 31, 2008.
3. Temporary increase of refundable portion of the child credit
Present Law

An individual may claim a tax credit for each qualifying child under the age of 17. The
amount of the credit per child is $1,000 through 2010, and $500 thereafter. A child who is not a
citizen, national, or resident of the United States cannot be a qualifying child.

The credit is phased out for individuals with income over certain threshold amounts.
Specifically, the otherwise allowable child tax credit is reduced by $50 for each $1,000 (or
fraction thereof) of modified adjusted gross income over $75,000 for single individuals or heads
of households, $110,000 for married individuals filing joint returns, and $55,000 for married
individuals filing separate returns. For purposes of this limitation, modified adjusted gross
income includes certain otherwise excludable income earned by U.S. citizens or residents living
abroad or in certain U.S. territories.

The credit is allowable against the regular tax and the alternative minimum tax. To the
extent the child credit exceeds the taxpayer’s tax liability, the taxpayer is eligible for a
refundable credit (the additional child tax credit) equal to 15 percent of earned income in excess
of a threshold dollar amount (the “earned income” formula). The threshold dollar amount is
$12,550 (for 2009), and is indexed for inflation.

Families with three or more children may determine the additional child tax credit using
the “alternative formula,” if this results in a larger credit than determined under the earned
income formula. Under the alternative formula, the additional child tax credit equals the amount
by which the taxpayer’s social security taxes exceed the taxpayer’s earned income tax credit
(“EITC”).

1% All income thresholds are indexed for inflation annually.



Earned income is defined as the sum of wages, salaries, tips, and other taxable employee
compensation plus net self-employment earnings. Unlike the EITC, which also includes the
preceding items in its definition of earned income, the additional child tax credit is based only on
earned income to the extent it is included in computing taxable income. For example, some
ministers’ parsonage allowances are considered self-employment income, and thus are
considered earned income for purposes of computing the EITC, but the allowances are excluded
from gross income for individual income tax purposes, and thus are not considered earned
income for purposes of the additional child tax credit since the income is not included in taxable
income.

Any credit or refund allowed or made to an individual under this proposal (including to
any resident of a U.S. possession) is not taken into account as income and shall not be taken into
account as resources for the month of receipt and the following two months for purposes of
determining eligibility of such individual or any other individual for benefits or assistance, or the
amount or extent of benefits or assistance, under any Federal program or under any State or local
program financed in whole or in part with Federal funds.

Description of Proposal

The proposal modifies the earned income formula for the determination of the refundable
child credit to apply to 15 percent of earned income in excess of $6,000 for taxable years
beginning in 2009 and 2010.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2008.
4. American opportunity tax credit
Present Law

Individual taxpayers are allowed to claim a nonrefundable credit, the Hope credit, against
Federal income taxes of up to $1,800 (for 2009) per eligible student per year for qualified tuition
and related expenses paid for the first two years of the student’s post-secondary education in a
degree or certificate program.'' The Hope credit rate is 100 percent on the first $1,200 of
qualified tuition and related expenses, and 50 percent on the next $1,200 of qualified tuition and
related expenses; these dollar amounts are indexed for inflation, with the amount rounded down
to the next lowest multiple of $100. Thus, for example, a taxpayer who incurs $1,200 of
qualified tuition and related expenses for an eligible student is eligible (subject to the adjusted
gross income phaseout described below) for a $1,200 Hope credit. If a taxpayer incurs $2,400 of
qualified tuition and related expenses for an eligible student, then he or she is eligible for a
$1,800 Hope credit.

" Sec. 25A. The Hope credit generally may not be claimed against a taxpayer’s alternative
minimum tax liability. However, the credit may be claimed against a taxpayer’s alternative minimum tax
liability for taxable years beginning prior to January 1, 2009.



The Hope credit that a taxpayer may otherwise claim is phased out ratably for taxpayers
with modified adjusted gross income between $50,000 and $60,000 ($100,000 and $120,000 for
married taxpayers filing a joint return) for 2009. The adjusted gross income phaseout ranges are
indexed for inflation, with the amount rounded down to the next lowest multiple of $1,000.

The qualified tuition and related expenses must be incurred on behalf of the taxpayer, the
taxpayer’s spouse, or a dependent of the taxpayer. The Hope credit is available with respect to
an individual student for two taxable years, provided that the student has not completed the first
two years of post-secondary education before the beginning of the second taxable year.

The Hope credit is available in the taxable year the expenses are paid, subject to the
requirement that the education is furnished to the student during that year or during an academic
period beginning during the first three months of the next taxable year. Qualified tuition and
related expenses paid with the proceeds of a loan generally are eligible for the Hope credit. The
repayment of a loan itself is not a qualified tuition or related expense.

A taxpayer may claim the Hope credit with respect to an eligible student who is not the
taxpayer or the taxpayer’s spouse (e.g., in cases in which the student is the taxpayer’s child) only
if the taxpayer claims the student as a dependent for the taxable year for which the credit is
claimed. If a student is claimed as a dependent, the student is not entitled to claim a Hope credit
for that taxable year on the student’s own tax return. If a parent (or other taxpayer) claims a
student as a dependent, any qualified tuition and related expenses paid by the student are treated
as paid by the parent (or other taxpayer) for purposes of determining the amount of qualified
tuition and related expenses paid by such parent (or other taxpayer) under the proposal. In
addition, for each taxable year, a taxpayer may elect either the Hope credit, the Lifetime
Learning credit, or an above-the-line deduction for qualified tuition and related expenses with
respect to an eligible student.

The Hope credit is available for “qualified tuition and related expenses,” which include
tuition and fees (excluding nonacademic fees) required to be paid to an eligible educational
institution as a condition of enrollment or attendance of an eligible student at the institution.
Charges and fees associated with meals, lodging, insurance, transportation, and similar personal,
living, or family expenses are not eligible for the credit. The expenses of education involving
sports, games, or hobbies are not qualified tuition and related expenses unless this education is
part of the student’s degree program.

Qualified tuition and related expenses generally include only out-of-pocket expenses.
Qualified tuition and related expenses do not include expenses covered by employer-provided
educational assistance and scholarships that are not required to be included in the gross income
of either the student or the taxpayer claiming the credit. Thus, total qualified tuition and related
expenses are reduced by any scholarship or fellowship grants excludable from gross income
under section 117 and any other tax-free educational benefits received by the student (or the
taxpayer claiming the credit) during the taxable year. The Hope credit is not allowed with
respect to any education expense for which a deduction is claimed under section 162 or any other
section of the Code.

10



An eligible student for purposes of the Hope credit is an individual who is enrolled in a
degree, certificate, or other program (including a program of study abroad approved for credit by
the institution at which such student is enrolled) leading to a recognized educational credential at
an eligible educational institution. The student must pursue a course of study on at least a half-
time basis. A student is considered to pursue a course of study on at least a half-time basis if the
student carries at least one half the normal full-time work load for the course of study the student
is pursuing for at least one academic period that begins during the taxable year. To be eligible
for the Hope credit, a student must not have been convicted of a Federal or State felony
consisting of the possession or distribution of a controlled substance.

Eligible educational institutions generally are accredited post-secondary educational
institutions offering credit toward a bachelor’s degree, an associate’s degree, or another
recognized post-secondary credential. Certain proprietary institutions and post-secondary
vocational institutions also are eligible educational institutions. To qualify as an eligible
educational institution, an institution must be eligible to participate in Department of Education
student aid programs.

Effective for taxable years beginning after December 31, 2010, the changes to the Hope
credit made by the Economic Growth and Tax Relief Reconciliation Act of 2001 (“EGTRRA”)
no longer apply. The principal EGTRRA change scheduled to expire is the change that
permitted a taxpayer to claim a Hope credit in the same year that he or she claimed an exclusion
from a Coverdell education savings account. Thus, after 2010, a taxpayer cannot claim a Hope
credit in the same year he or she claims an exclusion from a Coverdell education savings
account.

Description of Proposal

The proposal modifies the Hope credit for taxable years beginning in 2009 or 2010. The
modified credit is referred to as the American opportunity tax credit. The allowable modified
credit is up to $2,500 per eligible student per year for qualified tuition and related expenses paid
for each of the first four years of the student’s post-secondary education in a degree or certificate
program. The modified credit rate is 100 percent on the first $2,000 of qualified tuition and
related expenses, and 25 percent on the next $2,000 of qualified tuition and related expenses.
For purposes of the modified credit, the definition of qualified tuition and related expenses is
expanded to include course materials.

Under the proposal, the modified credit is available with respect to an individual student
for four years, provided that the student has not completed the first four years of post-secondary
education before the beginning of the fourth taxable year. Thus, the modified credit, in addition
to other modifications, extends the application of the Hope credit to two more years of post-
secondary education.

The modified credit that a taxpayer may otherwise claim is phased out ratably for
taxpayers with modified adjusted gross income between $80,000 and $90,000 ($160,000 and
$180,000 for married taxpayers filing a joint return). The modified credit may be claimed
against a taxpayer’s alternative minimum tax liability.

11



Thirty percent of a taxpayer’s otherwise allowable modified credit is refundable. However, no
portion of the modified credit is refundable if the taxpayer claiming the credit is a child to whom
section 1(g) applies for such taxable year (generally, any child under age 18 or any child under
age 24 who is a student providing less than one-half of his or her own support, who has at least
one living parent and does not file a joint return).

In addition, the proposal requires the Secretary of the Treasury to conduct two studies
and submit a report to Congress on the results of those studies within one year after the date of
enactment. The first study shall examine how to coordinate the Hope and Lifetime Learning
credits with the Pell grant program. The second study shall examine requiring students to
perform community service as a condition of taking their tuition and related expenses into
account for purposes of the Hope and Lifetime Learning credits.

Effective Date

The proposal is effective with respect to taxable years beginning after December 31,
2008.

5. Temporarily allow computer technology and equipment as a qualified higher education
expense for qualified tuition programs

Present Law

Section 529 provides specified income tax and transfer tax rules for the treatment of
accounts and contracts established under qualified tuition programs.'> A qualified tuition
program is a program established and maintained by a State or agency or instrumentality thereof,
or by one or more eligible educational institutions, which satisfies certain requirements and
under which a person may purchase tuition credits or certificates on behalf of a designated
beneficiary that entitle the beneficiary to the waiver or payment of qualified higher education
expenses of the beneficiary (a “prepaid tuition program”). In the case of a program established
and maintained by a State or agency or instrumentality thereof, a qualified tuition program also
includes a program under which a person may make contributions to an account that is
established for the purpose of satisfying the qualified higher education expenses of the
designated beneficiary of the account, provided it satisfies certain specified requirements (a
“savings account program’). Under both types of qualified tuition programs, a contributor
establishes an account for the benefit of a particular designated beneficiary to provide for that
beneficiary’s higher education expenses.

For this purpose, qualified higher education expenses means tuition, fees, books,
supplies, and equipment required for the enrollment or attendance of a designated beneficiary at
an eligible educational institution, and expenses for special needs services in the case of a special
needs beneficiary that are incurred in connection with such enrollment or attendance. Qualified

2 For purposes of this description, the term “account” is used interchangeably to refer to a
prepaid tuition benefit contract or a tuition savings account established pursuant to a qualified tuition
program.
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higher education expenses generally also include room and board for students who are enrolled
at least half-time.

Contributions to a qualified tuition program must be made in cash. Section 529 does not
impose a specific dollar limit on the amount of contributions, account balances, or prepaid tuition
benefits relating to a qualified tuition account; however, the program is required to have
adequate safeguards to prevent contributions in excess of amounts necessary to provide for the
beneficiary’s qualified higher education expenses. Contributions generally are treated as a
completed gift eligible for the gift tax annual exclusion. Contributions are not tax deductible for
Federal income tax purposes, although they may be deductible for State income tax purposes.
Amounts in the account accumulate on a tax-free basis (i.e., income on accounts in the plan is
not subject to current income tax).

Distributions from a qualified tuition program are excludable from the distributee’s gross
income to the extent that the total distribution does not exceed the qualified higher education
expenses incurred for the beneficiary. If a distribution from a qualified tuition program exceeds
the qualified higher education expenses incurred for the beneficiary, the portion of the excess
that is treated as earnings generally is subject to income tax and an additional 10-percent tax.
Amounts in a qualified tuition program may be rolled over to another qualified tuition program
for the same beneficiary or for a member of the family of that beneficiary.

In general, prepaid tuition contracts and tuition savings accounts established under a
qualified tuition program involve prepayments or contributions made by one or more individuals
for the benefit of a designated beneficiary, with decisions with respect to the contract or account
to be made by an individual who is not the designated beneficiary. Qualified tuition accounts or
contracts generally require the designation of a person (generally referred to as an “account
owner”’) whom the program administrator (oftentimes a third party administrator retained by the
State or by the educational institution that established the program) may look to for decisions,
recordkeeping, and reporting with respect to the account established for a designated beneficiary.
The person or persons who make the contributions to the account need not be the same person
who is regarded as the account owner for purposes of administering the account. Under many
qualified tuition programs, the account owner generally has control over the account or contract,
including the ability to change designated beneficiaries and to withdraw funds at any time and
for any purpose. Thus, in practice, qualified tuition accounts or contracts generally involve a
contributor, a designated beneficiary, an account owner (who oftentimes is not the contributor or
the designated beneficiary), and an administrator of the account or contract."

Description of Proposal

The proposal expands the definition of qualified higher education expenses for taxable
years beginning in 2009 and 2010 to include expenses for computer technology and equipment.

1 Section 529 refers to contributors and designated beneficiaries, but does not define or
otherwise refer to the term account owner, which is a commonly used term among qualified tuition
programs.
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Effective Date

The proposal is effective for taxable years beginning after December 31, 2008.
6. Waiver of requirement to repay first-time homebuyer credit
Present Law

A taxpayer who is a first-time homebuyer is allowed a refundable tax credit equal to the
lesser of $7,500 ($3,750 for a married individual filing separately) or 10 percent of the purchase
price of a principal residence. The credit is allowed for the tax year in which the taxpayer
purchases the home unless the taxpayer makes an election as described below. The credit is
allowed for qualifying home purchases on or after April 9, 2008 and before July 1, 2009 (without
regard to whether there was a binding contract to purchase prior to April 9, 2008).

The credit phases out for individual taxpayers with modified adjusted gross income
between $75,000 and $95,000 ($150,000-$170,000 for joint filers) for the year of purchase.

A taxpayer is considered a first-time homebuyer if such individual had no ownership
interest in a principal residence in the United States during the 3-year period prior to the
purchase of the home to which the credit applies.

No credit is allowed if the D.C. homebuyer credit is allowable for the taxable year the
residence is purchased or a prior taxable year. A taxpayer is not permitted to claim the credit if
the taxpayer’s financing is from tax-exempt mortgage revenue bonds, if the taxpayer is a
nonresident alien, or if the taxpayer disposes of the residence (or it ceases to be a principal
residence) before the close of a taxable year for which a credit otherwise would be allowable.

The credit is recaptured ratably over fifteen years with no interest charge beginning in the
second taxable year after the taxable year in which the home is purchased. For example, if the
taxpayer purchases a home in 2008, the credit is allowed on the 2008 tax return, and repayments
commence with the 2010 tax return. If the taxpayer sells the home (or the home ceases to be
used as the principal residence of the taxpayer or the taxpayer’s spouse) prior to complete
repayment of the credit, any remaining credit repayment amount is due on the tax return for the
year in which the home is sold (or ceases to be used as the principal residence). However, the
credit repayment amount may not exceed the amount of gain from the sale of the residence to an
unrelated person. For this purpose, gain is determined by reducing the basis of the residence by
the amount of the credit to the extent not previously recaptured. No amount is recaptured after
the death of a taxpayer. In the case of an involuntary conversion of the home, recapture is not
accelerated if a new principal residence is acquired within a two year period. In the case of a
transfer of the residence to a spouse or to a former spouse incident to divorce, the transferee
spouse (and not the transferor spouse) will be responsible for any future recapture.

An election is provided to treat a home purchased in the eligible period in 2009 as if
purchased on December 31, 2008 for purposes of claiming the credit on the 2008 tax return and
for establishing the beginning of the recapture period. Taxpayers may amend their returns for
this purpose.
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Description of Proposal

The proposal waives the recapture of the credit for qualifying home purchases after
December 31, 2008 and before July 1, 2009. This waiver of recapture applies without regard to
whether the taxpayer elects to treat the purchase in 2009 as occurring on December 31, 2008. If
the taxpayer disposes of the home, or the home otherwise ceases to be the principal residence of
the taxpayer, within 36 months from the date of purchase, the present law rules for recapture of
the credit will still apply.

Effective Date

The proposal shall apply to residences purchased after December 31, 2008.
7. Exclusion from gross income for unemployment compensation benefits
Present Law

An individual must include in gross income any unemployment compensation benefits
received under the laws of the United States or any State.

Description of Proposal

Up to $2,400 of unemployment compensation benefits received in 2009 are excluded
from gross income by the recipient.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2008.
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Il. RENEWABLE ENERGY INCENTIVES
1. Extension of the renewable electricity credit

Present Law

In general

An income tax credit is allowed for the production of electricity from qualified energy
resources at qualified facilities.'* Qualified energy resources comprise wind, closed-loop
biomass, open-loop biomass, geothermal energy, solar energy, small irrigation power, municipal
solid waste, qualified hydropower production, and marine and hydrokinetic renewable energy.
Qualified facilities are, generally, facilities that generate electricity using qualified energy
resources. To be eligible for the credit, electricity produced from qualified energy resources at
qualified facilities must be sold by the taxpayer to an unrelated person.

Credit amounts and credit period

In general

The base amount of the electricity production credit is 1.5 cents per kilowatt-hour
(indexed annually for inflation) of electricity produced. The amount of the credit was 2.1 cents
per kilowatt-hour for 2008. A taxpayer may generally claim a credit during the 10-year period
commencing with the date the qualified facility is placed in service. The credit is reduced for
grants, tax-exempt bonds, subsidized energy financing, and other credits.

Credit phaseout

The amount of credit a taxpayer may claim is phased out as the market price of electricity
exceeds certain threshold levels. The electricity production credit is reduced over a 3-cent
phaseout range to the extent the annual average contract price per kilowatt-hour of electricity
sold in the prior year from the same qualified energy resource exceeds 8 cents (adjusted for
inflation; 11.8 cents for 2008).

Reduced credit periods and credit amounts

Generally, in the case of open-loop biomass facilities (including agricultural livestock
waste nutrient facilities), geothermal energy facilities, solar energy facilities, small irrigation
power facilities, landfill gas facilities, and trash combustion facilities placed in service before
August 8, 2005, the 10-year credit period is reduced to five years, commencing on the date the
facility was originally placed in service. However, for qualified open-loop biomass facilities
(other than a facility described in section 45(d)(3)(A)(1) that uses agricultural livestock waste
nutrients) placed in service before October 22, 2004, the five-year period commences on

' Sec. 45. In addition to the electricity production credit, section 45 also provides income tax
credits for the production of Indian coal and refined coal at qualified facilities.
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January 1, 2005. In the case of a closed-loop biomass facility modified to co-fire with coal, to
co-fire with other biomass, or to co-fire with coal and other biomass, the credit period begins no
earlier than October 22, 2004.

In the case of open-loop biomass facilities (including agricultural livestock waste nutrient
facilities), small irrigation power facilities, landfill gas facilities, trash combustion facilities, and
qualified hydropower facilities the otherwise allowable credit amount is 0.75 cent per kilowatt-
hour, indexed for inflation measured after 1992 (1 cent per kilowatt-hour for 2008).

Other limitations on credit claimants and credit amounts

In general, in order to claim the credit, a taxpayer must own the qualified facility and sell
the electricity produced by the facility to an unrelated party. A lessee or operator may claim the
credit in lieu of the owner of the qualifying facility in the case of qualifying open-loop biomass
facilities and in the case of closed-loop biomass facilities modified to co-fire with coal, to co-fire
with other biomass, or to co-fire with coal and other biomass. In the case of a poultry waste
facility, the taxpayer may claim the credit as a lessee or operator of a facility owned by a
governmental unit.

For all qualifying facilities, other than closed-loop biomass facilities modified to co-fire
with coal, to co-fire with other biomass, or to co-fire with coal and other biomass, the amount of
credit a taxpayer may claim is reduced by reason of grants, tax-exempt bonds, subsidized energy
financing, and other credits, but the reduction cannot exceed 50 percent of the otherwise
allowable credit. In the case of closed-loop biomass facilities modified to co-fire with coal, to
co-fire with other biomass, or to co-fire with coal and other biomass, there is no reduction in
credit by reason of grants, tax-exempt bonds, subsidized energy financing, and other credits.

The credit for electricity produced from renewable resources is a component of the
general business credit.'”” Generally, the general business credit for any taxable year may not
exceed the amount by which the taxpayer’s net income tax exceeds the greater of the tentative
minimum tax or 25 percent of so much of the net regular tax liability as exceeds $25,000.
However, this limitation does not apply to section 45 credits for electricity or refined coal
produced from a facility (placed in service after October 22, 2004) during the first four years of
production beginning on the date the facility is placed in service. '® Excess credits may be
carried back one year and forward up to 20 years.

' Sec. 38(b)(8).

' Sec. 38(c)(4)(B)(ii).
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Qualified facilities

Wind energy facility

A wind energy facility is a facility that uses wind to produce electricity. To be a qualified
facility, a wind energy facility must be placed in service after December 31, 1993, and before
January 1, 2010.

Closed-loop biomass facility

A closed-loop biomass facility is a facility that uses any organic material from a plant
which is planted exclusively for the purpose of being used at a qualifying facility to produce
electricity. In addition, a facility can be a closed-loop biomass facility if it is a facility that is
modified to use closed-loop biomass to co-fire with coal, with other biomass, or with both coal
and other biomass, but only if the modification is approved under the Biomass Power for Rural
Development Programs or is part of a pilot project of the Commodity Credit Corporation.

To be a qualified facility, a closed-loop biomass facility must be placed in service after
December 31, 1992, and before January 1, 2011. In the case of a facility using closed-loop
biomass but also co-firing the closed-loop biomass with coal, other biomass, or coal and other
biomass, a qualified facility must be originally placed in service and modified to co-fire the
closed-loop biomass at any time before January 1, 2011.

A qualified facility includes a new power generation unit placed in service after October
3, 2008, at an existing closed-loop biomass facility, but only to the extent of the increased
amount of electricity produced at the existing facility by reason of such new unit.

Open-loop biomass (including agricultural livestock waste nutrients) facility

An open-loop biomass facility is a facility that uses open-loop biomass to produce
electricity. For purposes of the credit, open-loop biomass is defined as (1) any agricultural
livestock waste nutrients or (2) any solid, nonhazardous, cellulosic waste material or any lignin
material that is segregated from other waste materials and which is derived from:

o forest-related resources, including mill and harvesting residues, precommercial
thinnings, slash, and brush;

e solid wood waste materials, including waste pallets, crates, dunnage, manufacturing
and construction wood wastes, and landscape or right-of-way tree trimmings; or

e agricultural sources, including orchard tree crops, vineyard, grain, legumes, sugar,
and other crop by-products or residues.

Agricultural livestock waste nutrients are defined as agricultural livestock manure and
litter, including bedding material for the disposition of manure. Wood waste materials do not
qualify as open-loop biomass to the extent they are pressure treated, chemically treated, or
painted. In addition, municipal solid waste, gas derived from the biodegradation of solid waste,
and paper which is commonly recycled do not qualify as open-loop biomass. Open-loop
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biomass does not include closed-loop biomass or any biomass burned in conjunction with fossil
fuel (co-firing) beyond such fossil fuel required for start up and flame stabilization.

In the case of an open-loop biomass facility that uses agricultural livestock waste
nutrients, a qualified facility is one that was originally placed in service after October 22, 2004,
and before January 1, 2009, and has a nameplate capacity rating which is not less than 150
kilowatts. In the case of any other open-loop biomass facility, a qualified facility is one that was
originally placed in service before January 1, 2011. A qualified facility includes a new power
generation unit placed in service after October 3, 2008, at an existing open-loop biomass facility,
but only to the extent of the increased amount of electricity produced at the existing facility by
reason of such new unit.

Geothermal facility

A geothermal facility is a facility that uses geothermal energy to produce electricity.
Geothermal energy is energy derived from a geothermal deposit that is a geothermal reservoir
consisting of natural heat that is stored in rocks or in an aqueous liquid or vapor (whether or not
under pressure). To be a qualified facility, a geothermal facility must be placed in service after
October 22, 2004, and before January 1, 2011.

Solar facility

A solar facility is a facility that uses solar energy to produce electricity. To be a qualified
facility, a solar facility must be placed in service after October 22, 2004, and before January 1,
2006.

Small irrigation facility

A small irrigation power facility is a facility that generates electric power through an
irrigation system canal or ditch without any dam or impoundment of water. The installed
capacity of a qualified facility must be at least 150 kilowatts but less than five megawatts. To be
a qualified facility, a small irrigation facility must be originally placed in service after
October 22, 2004, and before October 3, 2008. Marine and hydrokinetic renewable energy
facilities, described below, subsume small irrigation power facilities after October 2, 2008.

Landfill gas facility

A landfill gas facility is a facility that uses landfill gas to produce electricity. Landfill gas
is defined as methane gas derived from the biodegradation of municipal solid waste. To be a
qualified facility, a landfill gas facility must be placed in service after October 22, 2004, and
before January 1, 2011.

Trash combustion facility

Trash combustion facilities are facilities that use municipal solid waste (garbage) to
produce steam to drive a turbine for the production of electricity. To be a qualified facility, a
trash combustion facility must be placed in service after October 22, 2004, and before January 1,
2011. A qualified trash combustion facility includes a new unit, placed in service after
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October 22, 2004, that increases electricity production capacity at an existing trash combustion
facility. A new unit generally would include a new burner/boiler and turbine. The new unit may
share certain common equipment, such as trash handling equipment, with other pre-existing units
at the same facility. Electricity produced at a new unit of an existing facility qualifies for the
production credit only to the extent of the increased amount of electricity produced at the entire
facility.

Hydropower facility

A qualifying hydropower facility is (1) a facility that produced hydroelectric power (a
hydroelectric dam) prior to August 8, 2005, at which efficiency improvements or additions to
capacity have been made after such date and before January 1, 2011, that enable the taxpayer to
produce incremental hydropower or (2) a facility placed in service before August 8, 2005, that
did not produce hydroelectric power (a nonhydroelectric dam) on such date, and to which
turbines or other electricity generating equipment have been added after such date and before
January 1, 2011.

At an existing hydroelectric facility, the taxpayer may claim credit only for the
production of incremental hydroelectric power. Incremental hydroelectric power for any taxable
year is equal to the percentage of average annual hydroelectric power produced at the facility
attributable to the efficiency improvement or additions of capacity determined by using the same
water flow information used to determine an historic average annual hydroelectric power
production baseline for that facility. The Federal Energy Regulatory Commission will certify the
baseline power production of the facility and the percentage increase due to the efficiency and
capacity improvements.

Nonhydroelectric dams converted to produce electricity must be licensed by the Federal
Energy Regulatory Commission and meet all other applicable environmental, licensing, and
regulatory requirements.

For a nonhydroelectric dam converted to produce electric power before January 1, 2009,
there must not be any enlargement of the diversion structure, construction or enlargement of a
bypass channel, or the impoundment or any withholding of additional water from the natural
stream channel.

For a nonhydroelectric dam converted to produce electric power after December 31,
2008, the nonhydroelectric dam (1) must have been placed in service before October 3, 2008, (2)
must have been operated for flood control, navigation, or water supply purposes and (3) must not
have produced hydroelectric power on October 3, 2008. In addition, the hydroelectric project
must be operated so that the water surface elevation at any given location and time that would
have occurred in the absence of the hydroelectric project is maintained, subject to any license
requirements imposed under applicable law that change the water surface elevation for the
purpose of improving environmental quality of the affected waterway. The Secretary, in
consultation with the Federal Energy Regulatory Commission, shall certify if a hydroelectric
project licensed at a nonhydroelectric dam meets this criteria.
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Marine and hydrokinetic renewable energy facility

A qualified marine and hydrokinetic renewable energy facility is any facility that
produces electric power from marine and hydrokinetic renewable energy, has a nameplate
capacity rating of at least 150 kilowatts, and is placed in service after October 2, 2008, and
before January 1, 2012. Marine and hydrokinetic renewable energy is defined as energy derived
from (1) waves, tides, and currents in oceans, estuaries, and tidal areas; (2) free flowing water in
rivers, lakes, and streams; (3) free flowing water in an irrigation system, canal, or other man-
made channel, including projects that utilize nonmechanical structures to accelerate the flow of
water for electric power production purposes; or (4) differentials in ocean temperature (ocean
thermal energy conversion). The term does not include energy derived from any source that uses
a dam, diversionary structure (except for irrigation systems, canals, and other man-made
channels), or impoundment for electric power production.

Summary of credit rate and credit period by facility type

Table 1.-Summary of Section 45 Credit for Electricity Produced from
Certain Renewable Resources

Credit period for | Credit period for
facilities placed | facilities placed in
Eligible electricity Credit amount for | in service on or service after
production activity 2(_)08 (cents per before August 8, August 8, 2005
kilowatt-hour) 2005 (years from (years from
placed-in-service | placed-in-service
date) date)
Wind 2.1 10 10
Closed-loop biomass 2.1 10! 10
Open-loop biomass 1.0 5 10
(including agricultural
livestock waste nutrient
facilities)
Geothermal 2.1 5 10
Solar (pre-2006 facilities only) 2.1 5 10
Small irrigation power 1.0 5 10
Municipal solid waste 1.0 5 10
(including landfill gas
facilities and trash
combustion facilities)
Qualified hydropower 1.0 N/A 10
Marine and hydrokinetic 1.0 N/A 10

" In the case of certain co-firing closed-loop facilities, the credit period begins no earlier than October 22,
2004.

2 For certain facilities placed in service before October 22, 2004, the five-year credit period commences on
January 1, 2005.
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Taxation of cooperatives and their patrons

For Federal income tax purposes, a cooperative generally computes its income as if it
were a taxable corporation, with one exception: the cooperative may exclude from its taxable
income distributions of patronage dividends. Generally, a cooperative that is subject to the
cooperative tax rules of subchapter T of the Code'” is permitted a deduction for patronage
dividends paid only to the extent of net income that is derived from transactions with patrons
who are members of the cooperative.'® The availability of such deductions from taxable income
has the effect of allowing the cooperative to be treated like a conduit with respect to profits
derived from transactions with patrons who are members of the cooperative.

Eligible cooperatives may elect to pass any portion of the credit through to their patrons.
An eligible cooperative is defined as a cooperative organization that is owned more than 50
percent by agricultural producers or entities owned by agricultural producers. The credit may be
apportioned among patrons eligible to share in patronage dividends on the basis of the quantity
or value of business done with or for such patrons for the taxable year. The election must be
made on a timely filed return for the taxable year and, once made, is irrevocable for such taxable
year.

Description of Proposal

The proposal extends for three years (generally, through 2013; through 2012 for wind
facilities) the period during which qualified facilities producing electricity from wind, closed-
loop biomass, open-loop biomass, geothermal energy, municipal solid waste, and qualified
hydropower may be placed in service for purposes of the electricity production credit. The
proposal extends for two years (through 2013) the placed-in-service period for marine and
hydrokinetic renewable energy resources.

The proposal also makes a technical amendment to the definition of small irrigation
power facility to clarify its integration into the definition marine and hydrokinetic renewable
energy facility.

Effective Date

The extension of the electricity production credit is effective for property placed in
service after the date of enactment. The technical amendment is effective as if included in
section 102 of the Energy Improvement and Extension Act of 2008.

17 Secs. 1381-1383.

18 Sec. 1382.
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2. Election of investment credit in lieu of production tax credits
Present Law

Renewable Electricity Credit

An income tax credit is allowed for the production of electricity from qualified energy
resources at qualified facilities."” Qualified energy resources comprise wind, closed-loop
biomass, open-loop biomass, geothermal energy, solar energy, small irrigation power, municipal
solid waste, qualified hydropower production, and marine and hydrokinetic renewable energy.
Qualified facilities are, generally, facilities that generate electricity using qualified energy
resources. To be eligible for the credit, electricity produced from qualified energy resources at
qualified facilities must be sold by the taxpayer to an unrelated person. The credit amounts,
credit periods, definitions of qualified facilities, and other rules governing this credit are
described more fully in section II.1. of this document.

Energy Credit

An income tax credit is also allowed for certain energy property placed in service.
Qualifying property includes certain fuel cell property, solar property, geothermal power
production property, small wind energy property, combined heat and power system property,
microturbine property, and geothermal heat pump property.”’ The amounts of credit, definitions
of qualifying property, and other rules governing this credit are described more fully in section
I1.3. of this document.

Description of Proposal

The proposal allows the taxpayer to make an irrevocable election to have certain
qualified facilities placed in service in 2009 and 2010 be treated as energy property eligible for a
30 percent investment credit under section 48. For this purpose, qualified facilities are facilities
otherwise eligible for the section 45 production tax credit (other than refined coal, Indian coal,
and solar facilities) with respect to which no credit under section 45 has been allowed. A
taxpayer electing to treat a facility as energy property may not claim the production credit under
section 45.

Effective Date

The proposal applies to facilities placed in service after December 31, 2008.

% Sec. 45. In addition to the electricity production credit, section 45 also provides income tax
credits for the production of Indian coal and refined coal at qualified facilities.

20 Sec. 48.
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3. Modification of energy credit!

Present Law

In general

A nonrefundable, 10-percent business energy credit™ is allowed for the cost of new
property that is equipment that either (1) uses solar energy to generate electricity, to heat or cool
a structure, or to provide solar process heat, or (2) is used to produce, distribute, or use energy
derived from a geothermal deposit, but only, in the case of electricity generated by geothermal
power, up to the electric transmission stage. Property used to generate energy for the purposes of
heating a swimming pool is not eligible solar energy property.

The energy credit is a component of the general business credit.”> An unused general
business credit generally may be carried back one year and carried forward 20 years.”* The
taxpayer’s basis in the property is reduced by one-half of the amount of the credit claimed. For
projects whose construction time is expected to equal or exceed two years, the credit may be
claimed as progress expenditures are made on the project, rather than during the year the
property is placed in service. The credit is allowed against the alternative minimum tax for
credits determined in taxable years beginning after October 3, 2008.

Property financed by subsidized energy financing or with proceeds from private activity
bonds is subject to a reduction in basis for purposes of claiming the credit. The basis reduction is
proportional to the share of the basis of the property that is financed by the subsidized financing
or proceeds. The term “subsidized energy financing” means financing provided under a Federal,
State, or local program a principal purpose of which is to provide subsidized financing for
projects designed to conserve or produce energy.

Special rules for solar enerqy property

The credit for solar energy property is increased to 30 percent in the case of periods prior
to January 1, 2017. Additionally, equipment that uses fiber-optic distributed sunlight to
illuminate the inside of a structure is solar energy property eligible for the 30-percent credit.

Fuel cells and microturbines

The energy credit applies to qualified fuel cell power plants, but only for periods prior to
January 1, 2017. The credit rate is 30 percent.

! An additional proposal that allows section 45 facilities to elect to be treated as section 48
energy property is described in section 1.2 of this document.

22 Sec. 48.
3 Sec. 38(b)(1).

2 Sec. 39.
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A qualified fuel cell power plant is an integrated system composed of a fuel cell stack
assembly and associated balance of plant components that (1) converts a fuel into electricity
using electrochemical means, and (2) has an electricity-only generation efficiency of greater than
30 percent and a capacity of at least one-half kilowatt. The credit may not exceed $1,500 for
each 0.5 kilowatt of capacity.

The energy credit applies to qualifying stationary microturbine power plants for periods
prior to January 1, 2017. The credit is limited to the lesser of 10 percent of the basis of the
property or $200 for each kilowatt of capacity.

A qualified stationary microturbine power plant is an integrated system comprised of a
gas turbine engine, a combustor, a recuperator or regenerator, a generator or alternator, and
associated balance of plant components that converts a fuel into electricity and thermal energy.
Such system also includes all secondary components located between the existing infrastructure
for fuel delivery and the existing infrastructure for power distribution, including equipment and
controls for meeting relevant power standards, such as voltage, frequency and power factors.
Such system must have an electricity-only generation efficiency of not less than 26 percent at
International Standard Organization conditions and a capacity of less than 2,000 kilowatts.

Geothermal heat pump property

The energy credit applies to qualified geothermal heat pump property placed in service
prior to January 1, 2017. The credit rate is 10 percent. Qualified geothermal heat pump property
is equipment that uses the ground or ground water as a thermal energy source to heat a structure
or as a thermal energy sink to cool a structure.

Small wind property

The energy credit applies to qualified small wind energy property placed in service prior
to January 1, 2017. The credit rate is 30 percent. The credit is limited to $4,000 per year with
respect to all wind energy property of any taxpayer. Qualified small wind energy property is
property that uses a qualified wind turbine to generate electricity. A qualifying wind turbine
means a wind turbine of 100 kilowatts of rated capacity or less.

Combined heat and power property

The energy credit applies to combined heat and power (“CHP”) property placed in
service prior to January 1, 2017. The credit rate is 10 percent.

CHP property is property: (1) that uses the same energy source for the simultaneous or
sequential generation of electrical power, mechanical shaft power, or both, in combination with
the generation of steam or other forms of useful thermal energy (including heating and cooling
applications); (2) that has an electrical capacity of not more than 50 megawatts or a mechanical
energy capacity of no more than 67,000 horsepower or an equivalent combination of electrical
and mechanical energy capacities; (3) that produces at least 20 percent of its total useful energy
in the form of thermal energy that is not used to produce electrical or mechanical power, and
produces at least 20 percent of its total useful energy in the form of electrical or mechanical
power (or a combination thereof); and (4) the energy efficiency percentage of which exceeds 60
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percent. CHP property does not include property used to transport the energy source to the
generating facility or to distribute energy produced by the facility.

The otherwise allowable credit with respect to CHP property is reduced to the extent the
property has an electrical capacity or mechanical capacity in excess of any applicable limits.
Property in excess of the applicable limit (15 megawatts or a mechanical energy capacity of
more than 20,000 horsepower or an equivalent combination of electrical and mechanical energy
capacities) is permitted to claim a fraction of the otherwise allowable credit. The fraction is equal
to the applicable limit divided by the capacity of the property. For example, a 45 megawatt
property would be eligible to claim 15/45ths, or one third, of the otherwise allowable credit.
Again, no credit is allowed if the property exceeds the 50 megawatt or 67,000 horsepower
limitations described above.

Additionally, the proposal provides that systems whose fuel source is at least 90 percent
open-loop biomass and that would qualify for the credit but for the failure to meet the efficiency
standard are eligible for a credit that is reduced in proportion to the degree to which the system
fails to meet the efficiency standard. For example, a system that would otherwise be required to
meet the 60-percent efficiency standard, but which only achieves 30-percent efficiency, would be
permitted a credit equal to one-half of the otherwise allowable credit (i.e., a 5-percent credit).

Description of Proposal

The proposal eliminates the credit caps applicable to qualified small wind energy
property. The proposal also removes the rule that reduces the basis of the property for purposes
of claiming the credit if the property is financed in whole or in part by subsidized energy
financing or with proceeds from private activity bonds.

Effective Date

The proposal applies to periods after December 31, 2008, under rules similar to the rules
of section 48(m) of the Code (as in effect on the day before the enactment of the Revenue
Reconciliation Act of 1990).

4. Expand new clean renewable energy bonds
Present Law

New Clean Renewable Energy Bonds

New clean renewable energy bonds (“New CREBs”) may be issued by qualified issuers
to finance qualified ren